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CHAPTER IX. 
The Action of Ejeament. 


EN is an action whereby 2 term of roms 11 1 


recovered, © 


Ejectment i is either on the title, or for 8 of | 
rent. | | | 


15 Iten in this action the right to e tenements 
is tried, it is called ect ment on the title, and is done in this 
manner: | 


He who clims the land ain bim who i is in poſſeſſion, 
: is ſuppoſed to make a leaſe for years to ſome fictitious per- 
ſon, who is then ſuppoſed to be in poſſeſſion until he is 
ejected either by the tenant in poſſeſſion or by fome ficti- 
tious perſon, who is called the caſual ejector; a againſt him 
the fictitious leſſee brings his action for the expulſion, and 
he (the caſual ejector) gives notice to the tenant in poſſeſſion 
to defend his title to the lands, which thereby comes in 
| iſſue; 3 and if found for the pram, he is put into poſſeſſion. 


2. Ejectment for non-payment of rent was given by ſtatute 
46. 2. c. 28. The forms of proceeding are the lame as in 
| caſe of ejectment on the title, 


In treating of the Action of Ejectment, I ſhall conſider it, 
1ſt, With reference to the Things for which it lies. 2d, 
With reference to the Perſon. zd, Of ſerving the Eject- | 
ment. 4th, The Pleadings. 5th, The Evidence. 6th, The 
Verdict, and other ſubſequent Proceedings. 


1t, OF EJECTMENT, WITH REFERENCE TO 
THE THINGS FOR WHICH IT LIES. | 


1. „ An ejectment will properly lie for nothing of * hich Bull. N. P. gg. 


| ce the ſheriff cannot deliver peſſeſſion under an execution.” 


Therefore incorporeal hereditaments, things lying merely E 
in grant, gue nec tangi nec wari Paſſunt, ar- not e 
objects of this action. | : 


But to this rule there are exceptivns. 8 1 428 ] 7 
1. For an ejectment will lie for common appendant or op- „ 


for the 8 


PHurtenant, but not for common pur cauſe de wicinage ; 54 


ſheriff by giving poſſeſſion of the land gives poſſeſſion * 
the common: but common Les cauſe de _—_ is a mere 
| 8 
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Prieſt v. Wood. 
Cro. Car. 301. 


Camell v. 
Clavering. 

2 Lord Raym. 
789. 


Goodtitle ex 


dim. Cheſter v. 


Alker & Elms. 


1 Burr. 123. 


Norris v. Iſham. 


Hetley 80. 


Challoner v. 
Thomas. 
Velv. 143. 
Cro, Car. 492. 
Der. 


Sulivan v. 
Seagrave. 
Stra. 69 5. 


Hollingſworth 
v. Brewſter. 
Salk. 255. 
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EJECTMENT. 
2. It is enacted by ſtatute 32 H. 8. c. J. %. J. © That where 


te any perſon ſhall have an eſtate of inheritance in tit hes or 
&« other ſpiritual profits, which ſhall be in lay-hands, he may 


„ have his remedy in the temporal courts ;” which has been 


reſolved to be, that he may maintain an ee or other : 
action for them. 


This ſtatute confined the caſes of eſectment for tithes to 


lay-hands, but it has ſince been extended to allow ejectments 


for tithes where they are in the hands of the clergy, and to > 
lie for ſmall tithes. | 


2. Zjectment will lie for land, which is part of the king's 10 
highway, by the owner of the ſoil; for appropriating it td 
the uſe of the public is not a de ſertion of the property. But | 


it ſhall be recovered Yn dl to the eaſement, 


3. An ejectment for a manor generally is bad, Abe 


expreſſing the number of acres for ſervices belonging to a 


manor ; for which no ejectment can lie. 


4. An ejectment for a watercourſe, or Arenm of water, is 
ill, for it is fluctuating, and of which no poſſeſſion can be 
given; it ſhould be of /o much laud covered with water. 


5. And an ejectment need not be for an entire thing, - as 
it will lie for the zhird part of an houſe. | 


6. Ejectment will lie for a church ;. but it be de- 
manded by the name of a meſſuage. In this caſe it is ſaid 


that the curate may have a rule to defend guoad a right of 
entry to perform divine ſervice ; but that caſe has been over- 


ruled. 


2dly, or EJECTMENT FOR NON-PAYMENT OF RENT. 


Ejectment for non- payment of rent was given by ſtatute 


| 4 Geo. 2. c. 2. by which it is enacted, “ That when half a 


« year's rent is in arrear, and no ſafficient diſtreſs to be 
« had, and the landlord hath by law a right of re-entry, he 
dc may, without any formal demand, ſerve a declaration in 


* ejectment, or afhx it to ſome notorious place on the houſe 


« or lands; and in caſe of judgment againſt the caſual 
« ejector, or nonſuit for not confeſſing leaſe, entry, and 
« ouſter, the plaintiff thall have judgment“ under the follow- 
ing proviſoes: 1. * There mult be an affidavit or proof at 
& the trial that there was half a year's rent in arrear, and no 
. ſufficient diſtreſs to be had, and that the leſſor had a right 
2. Leſſee, or any one claiming under him, may, 
« within fix months after judgment and execution, redeem 
« the premiſes by paying the rent and coſts, or may bring 
* a bill in equity, otherwiſe he will be barred for ever; 


except as to privging a writ of error to reverſe the 3 


56 ment 


__ ___  EJROTMEND. 

de ment in ejectment. 3: If the premiſes had heen mert- 
« caged by the leſſee, and the mortgagee not been in. poſ- 
„ ſeſhon, the mortgagee may, within ſix calendar months 


ec after execution, redeem the premiſes on paying the debt 
« and coſts. 4. And if within the fix calendar months the 


« defendant files his bill in equity, he ſhall not have or con- 


e tinue an injunction, unleſs within forty days after anſwer 
& to his bill he brings into court ſuch ſum as the plaintiff 


e or leſſor ſwears to be due, ſubjetto the diſpoſal of the 
&© court. And if the tenant ſhall have a decree on his bill, 


er the leſſor ſhall be accountable only for what he really and 
ce bond fide received out of the premiſes while in his poſſeſ- 
e fjon, and if leſs than the rent, the leſſee ſhall pay the re- 
cc mainder before he is put into poſſeſſion. 5. But if the 
« defendant has a verdict, or the plaintiff be nonſuited, ex- 


bal 
— 


bc cept for not confeſſing leaſe, entry, and ouſter, in fuch 


ec caſe the defendant ſhall recover his full coſts. 6. But the 
« tenant may at any time before the trial pay into court the 
& rent-arrear and coſts, and thereon proceedings ſhall be 
* ſtayed.” N e 


Under this ſtatute it has been held, | 


1. © That where there has been a recovery in ejectment 


tt under this ſtatute, that after poſſeſſion having been long 
tc acquieſced in, the Court will preſume all the forms which 
„the ſtatute requires to have been rightly performed.“ 


For where in ejectment the leſſor of the plaintiff had been 


leſſee of the premiſes in queſtion, and twenty years before 
they had been recovered againſt him by the now defendant, 
who was leſſor; this ejectment was brought on the ground 


Doe ex dim. 
Hitchings & alt. 
v. Lewis. 
1 Burr. 614» 


that the proceedings in the former ejectment had been under 
ſtat. 4 Geo. 2. c. 28., and that the judgment there given was 


by default, and that there did not appear that there had been 
an aſſidavit then made by the leſſor of the plaintiff that half 
a year's rent was then in arrear, and no ſufficient diſtreſs 


to be had: but the Court held, That the proceedings being 


ſtated to be under that ſtatute which requires an aſſidavit to 


that purpoſe, and the poſſeſſion having been ſo long acqui- 
eſced in, they would preſume all the proceedings to have 


been regular. . 5 | 

*2. It was formerly the practice in caſe of ejectments 
brought on an entry for non-payment of rent, to ſtay all 
Proceedings on bringing the rent due into court: and this 
was done before the making of the ſtatute, and after judg- 


Downes v. 
Turner. 
Salk. 597. 
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d And it ſtill may be done; for the caſe of ſtay of pro- 
e ceedings on paying the rent and coſts, ſeems not to be 


<< confined to proceedings under the ſtatute,” 


BF For 
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Pure ex dim. 
Withers v. 
Sturdy. 

Hil. 1792. 
Bull. N. P. 97. 


Goodright ex 
dim. Stevenſon 
v. Noright. 

2 Bl. Rep. 746. 


Doe ex dim. 
Foſter v. 
Wandlaſs. 

7 T. Rep. 117. 


_ EJECTMENT. 
For where in ejectment by a landlord the tenant moved 
to ſtay proceedings. upon payment of the rent-arrear and 
coſts; on a rule to ſhew cauſe, it was inſiſted for the plain- 
tiff that the caſe was not within the act, for that it was not 
an ejectment founded ſingly on the act, but that it was 


brought likewiſe on a clauſe of re-entry in the leaſe for not 


repairing, and the leaſe was produced in court. But the 
rule was made abſolute, with liberty for the plaintiff to pro- 
ceed on any other titie. | e 


3. „ Under the ſtatute the proceedings will be ſtayed on 


« payment of rent and coſts; but if there has been a tender 
before ſervice of the ejectment, or ſuing out the writ, 
the proceedings are irregular, and will be ſet aſide for 


ct irregularity.” 


As here, where a tender of rent was made, but leſſor re- 
fuſed to accept of it becauſe he had put the bufineſs into the 
hands of an attorney, and after proceeded in the ejectment, 
it was ſet afide for irregularity. | | 4d 


4. Where a landlord has a right to enter for non-payment 


of rent, he cannot recover in ejectment at common law, un- 


leſs he demand the rent on the day it becomes due, nor under 
ſtat. 4 Geo. 2. c. 28. /. 2. if there be a ſufficient diſtreſs on 


the premiſes, 


3 Black, Com. 
206. 


| 2dly, OF EJECTMENT, WITH REFERENCE 
Rs TO THE PERSON. | ' 

Under this head I fhall conſider. | 

1. By whom, in general, cjefment may be maintained. 

2. By what perfons in particular. | 


1, © It is a general rule, that no perſon can in any caſe 
« bring an ejectment, unleſs he has in himſelf at the time 
« a right of entry; for as he is ſuppoſed to have entered with 


« a good title on the land, and made a good leaſe to his 


« fiftitious leſſee, the law will not ſuppoſe an entry made 
« to make a leaſe whereby the title is to be tried,” 


Therefore, where it happens that the perſon claiming 
« title to the lands has no right of entry, he cannot maintain 
« this action.“ . 5 : +, 

« And this defect of right of entry may ariſe in different 
« ways: Iſt, Where the party bringing the ejectment has not 
„completed his title for want of ſome legal ſolemnity; 
« 2dly, Where there has been a diſcontinuance or deſcent 
« caſt, which takes away an entry; 3dly, Where there has 
been an adverſe poſſeſſion for twenty years.” 


* 


iſt.“ Where the party has not completed his title for 
« want of ſome legal ſolemnity.“ e 15 | 
EO As 


As where the aſſignee of a bankrupt brought an eject- 
ment for part of the bankrupt's eſtate before the enrolment of 
the aſſignment of the bankrupt's yur made to him by the com- 
_ miſſoners + he was nonſuited; for the aſſignment is by bar- 
2 and fale, which, ander (tat. 27 H. 8. c. 16. rs ordered to 
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Elliott v. Danby. 
Caf. K. B. 3. 
4311 


be enrolled within fix months: and it is enacted by the ſtatutes 


13 liz. c. 7. and 21 Fac. 1. c. 19. that all the bankrupt's 

lands, tenements, Oc. ſhall be fold by deed, indented and 
_ enrolled ; ſo that before the enrolling the aſſignees have no 
V „ „„ 
But it is otherwiſe in the caſe of a common bargain and 
ſale; for there the eſtate paſſes by the contract, and is exe- 

cuted by the ſtatute of U/es : bur the commiſſioners of bank- 
rupt have only a power which ſhould be executed according 
to the ſtatute. 5 3 e 
2. „ 80 where tenant in tail makes a feoffment in fee, and 


Perry v. Bowers. 
Sir Thomas 
Jones 196. 


Litt. ſ. 595. 


&* thereby works a diſcontinuance, and dies, the iſſue in tail can- 
© not enter, and therefore cannot maintain this action: and 


« the caſe is the ſame of other deſcents which toll entries.” 


So by common law, if the huſband, ſeiſed in right of 
his wife, had enfeoffed another and died, this was a diſcon- 
tinuance, and took away her right of entry, ſo that ſhe 

could not maintain an ejectment; but this is now altered 
by ſtatute 32 H. 8. c. 28. which gives a right of entry to 
the wife, or her-heirs, after the death of the huſband, who 


had aliened lands and tenements of the inheritance of the 


wife; ſo that ſhe or her heirs may now ſupport this action. 


; So by ſtat. 11 H. 7. c. 20. it is enacted, That if any 


© woman having an eſtate in dower, or for life, or in tail 
“ jointly with her huſband, or ſolely to her own uſe, but 
„ coming from him, ſhall alien, diſcontinue, Wc. or ſuffer 
« a recovery, ſuch ſhall be void; and the hu/band's heir, or 


4 ge qwho is entitled to the lands after her death may enter, and 


“ ſo may maintain this action.“ 


Under this ſtatute, to enable the heir of the huſband to 
enter upon lands of the gift of the huſband, and aliened by 
the wife againſt the proviſions of this ſtatute, the remainder 


Foſter v. Pittfall, 


muſt have been limited to the heirs of the huſband, not to a 


ſtranger; for the ſtatute was meant for the benefit of the 


huſband and his heirs. | 


3 © Where there has been an adverſe poſſeſſion for twenty 


c years:” This ariſes under the ſtatute 21 Jac. 1. c. 16. 
Which enacts, © That no perſon ſhall make an entry into 
« lands, c. but within twenty years after his right and 
© title ſhall firſt accrue, with the uſual ſavings for infants, 
% feme coverts, and perſons inſane,” Sc. 
Therefore if the leſſor of the plaintiff is not able to prove 
himſelf, or his anceſtors, to have been in poſſeſſion within 
e e twenty 


[432] 


432 


Per Holt, C.]. 
arg. Caſ. K. B. 


38717 


Rich ex dim. 
Lord Cullen v. 
Johnſon. 

2 Stra. 1142. 


8. C. 


EECTMENT. 
1 years hw the . brought, he ſhall be non⸗ 
uited. | | 


Under this ſtatute it has Ro held, 


1. That if a declaration i in Segment has hed delivered 
within twenty years, and a trial had, whereby /eaſe, entry, 
and ouſter has been confeſſed, if the plainti iff has been nonſuited 
in that action, and brings another ejectment after the twenty 
years expired, the former confeſſion of leaſe, entry, and 
onſter ſhall not be ſufficient to ſave the running of the 
ſtatute againſt the plaintiff; for there mult be an eine entry 
within tawenty years. 


2. © The poſſeſſion or entry of the leſſor of the plaintiſf 


< within twenty years, which is neceſſary to give him a 


<« title, muſt be An actual Lale Mon or entry, not a 9 


'« er implied one.“ 


Therefore in ejectment for mines, the leſſor of the plaintift 


proved himſelf to be lord of the manor, and that he was in 


poſſeſſion thereof: this was held to be inſufficient : for the 
mines are a diſtinct poſſeſſion, and may be a different in- 
heritance from the manor; and no entry was proved to have 


been made on them in this caſe within the twenty years. 


So alſo, in the ſame caſe, a verdiłt in an action of trover 


Ball. N. P. 102, fer lead dug out of the ſame mines, in favour of the leſſor of the 


Stokes v. Barry. 
Salk. 427. 
I Lord Raym. 


741. 


Roe v. 
Nightingale. 
Sitt. Weſt. Eaftt, 
1769. Mes. 
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plaintiff, was held to be not ſuſſicient evidence of poſſeſſion 
to ſupport this action; for trover may be OW on F properey | 


ny without poſſeſſion. 


3. Proof of poſſeſſion within twenty years is not only 
neceſſary to ſupport the title of the leſſor of the plaintiff, 
but ſuch poſſeſſion for twenty years without interruption 


ſhall be a good title in itſelf to recover in ejectment without 


any other : for an uninterrupted poſſeſſion for twenty years 
is like a deſcent which tolls an entry, and gives a right of 
poſſeſſion which is ſuſficient in ejectment: ſo that though 


the defendant be the perſon who has the legal right to the 


remiſes, yet he cannot juſtify ejecting the plaintiff who has 
Fad twenty years previous peaceable poſſeſhon, 


* But in ſuch caſe poſſeſſion of cui que truſt is the poſ- 
ſeſſion of the truſtee. In tins caſe the plaintiff could neither 
prove actual poſſeſſion or receipt of rent by cgi gue truft : 
but the judge held, 'That evidence of repairs done upon the 
premiſes by the order of ceftui que trufl, and for which he had 
paid, was ſufficient evidence of the poſleſſion to put the de- 


fendant upon going into his title. 


A. © So the twenty years poſſeſſion, which - 1s ſufficient | 
« to bar the ejectment or to give a title, muſt be an adver/? 
« p9/ſefſion ; for where it appears Not to be Ts, the 
„ {tatute of limitations 9909 not run.“ | NS 


"a 


EJECTMENT. 


. 


As where a man ſeiſed in fee having iſſue two daughters | 


deviſed his land to his grandſon by the elder daughter in 
fee, the elder daughter being dead ; the grandfon died with- 
out iſſue, and the heir of the grandſon, who was alſo heir 
to the father, and the heir of the other coparcener entered, 
and took the profits of the land by moieties for above twenty 
years, ſuppoſing that the deviſe to the grandſon was void as 
to one moiety ;z but it being diſcovered that the deviſe was 
ood, and ſo that the heir of the grandſon had title to the 
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Reading vr, 
Royſton. « 
Salk, 423. 


hole of the land, he now brought an ejectment againſt the 


heir of the other coparcener, who had enjoyed the profits 


with him; when it was objected, That he had, by bringing 
the ejectment, admitted himſelf to have been out of poſſeſ- 
ſion for twenty years, and ſo was barred; but it was re- 
ſolved, 'That the ſtatute of limitations never runs againſt a 
man evithout an actual oufler ; that here was no poſſeſſion 
whatever in the defendants, for the heir of the grandſon 

had the whole by deviſe, and the defendant was a mere 
ſtranger, and that when two are in poſſeſhon, the law will 
adjudge it to be in him who hath right; neither can a man 


be diſſeiſed of an undivided moiety : therefore as he never 


could have been in poſſeſſion there was no ouſter, and the 
title of the leſſor of the plaintiff was good for the whole, 


So where a man made a mortgage as a collaterad ſecurity, 
though the mortgagor had continued in poſſeſſion for above twenty 
years, yet the intereſt having been paid for that time, it was 
held, That the mortgagee was not barred in bringing his 
ejectment, for there was no adverſe poſſeſſion, their titles 

being the ſame. Eo 
Zo alſo in ejectments by joint-tenants, the poſſeſſion of one 
joint-tenant is the poſſeſſion of another ſo as to prevent the 


| ſtatute of limitations from running againſt the title of either 


* Such alſo is the caſe of tenants in common'; for if one of 


them bring an ejectment againſt another, there muſt be an 
ouſter and adverſe poſſeſſion proved, in order to bar the 
other, or the poſſeſſion of one ſhall be held to be the poſ- 
ſeſſion of the other; for the mere taking of all the profits is 
no ejectment, unleſs one drives-off the cattle of the other, 
or keeps hj-n actually out after expulſion, : 


Hatcher v,. 
Fineux. * 
Ld. Raym. 130. 


Ford v. Grey, 
Salk. 285, | 


F irclaim ex 
dim. Empſon v. 
Sha. kleton. 

5 Burr. 2604. 
Co. Liet, 195. h. 
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« And as therefore an actual adverſe poſſeſſion is ſalli- | 


« cient to give a title to one tenant in common againſt an- 
«© other, what ſhall be deemed ſo, is proper matter to be 
c left to the jury.” . : | 


For where the deſendant's title in ejectment was a thirty- 


fix years peaceable and /o/e poſſeſſion of the lands, which he 
originally held as tenant in common with one Mary Taylor, 


under whom the leſſors of the plaintiff claimed, and it the 


| poſſeſſion was adverſe, the defendant had a ſufhcient title: 
the Court were of opinion, That it was proper evidence to 
be left to the jury, from the 


4 {ole 


preſumption of ſo many years 


Doe ex dim. 
Fiſher & Iaylo 
v. Proſſer. 

Cow p. 217. 5 
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Smales v. Dale. 
Hob. 120. 


Co. Litt. 242. 


Litt. 296, 297. 


EJECTMENT. 


fole poſſeſſion, whether there was not an actual ouſter and 
adverſe poſſeſſion ? and the jury having found for the de- 
fendant in favour of the preſumption, a new trial was ap- 
plied for and refuſed. _ | | | a 

So in ejectment by tenants in common, an entry by one 
tenant in common ſhall be good for all, for he ſhall be ſup- 


poſed to enter according to his eſtate. 


« For in general where two perſons claim by the ſame title, 
« there ſhall be no adverſe pofleſhon ſo as to toll an entry 
& of the one, but the entry of the other be at all times 
« lawful.“ „„ | | i 

As if a man dies ſeiſed in fee, leaving iſſue two ſons; and 
the younger enters by abatement and dies, leaving iſſue, who 
enters on the land; in this caſe the eldeſt ſon, or his heir, 
may enter at any time on the iſſue of the younger; for the 
younger ſon, having entered on the land, ſhall be preſumed 


© to have claimed it as heir to his father ; and the elder fon, or 


Page v. Selby, 
per Weſton, 
Juſtice, Suſſex, 
1680. 

Salk, MSS. 
Bull. N. P. 102. 
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Biſhop v. 

Edwards, 

per Powell, 
uſtice. 

Bull. N. P. 103. 


1 Roll Ab. 659. 
tit. Diſſciſin. 
Bull. N. P. 104. 


declares that he is in poſſeſſion for the ſtranger, though it 


his heir, claiming by the ſame title, his entry ſhall be lawful. 


So where the defendant made title under the ſiſter of the 
leſſor of the plaintiff, as heir, and proved that the had en- 
joyed the lands for above twenty years, the Court held it 
inſufficient : for her poſſeſſion would be conſtrued to be by 
courteſy and licence from her brother to preſerve the in- 
heritance, and not to make a diſheriſon; but if the brother 
had been in poſſeſſion, and the filter had ouſted him, this 
had been ſutfcient aſter twenty years to have given a title 
to her heir. 5 e . 

“ Therefore where one party claims ander or through the 
cc other, there ſhall be no adverſe poſſeſſion in ſuch caſe ſuf- 
« ficient to give a title.“ | ff 

As if a cottage has been built in defiance of the lord, and 
a quiet pofſeſhon had for twenty years, it is a good title 
within the ſtatute as againſt the lord; but if it was built at 
firft with the lord's permiſſion, or any acknowledgment had 
ſince been made, (though it was one hundred years fince,) 
the ſtatute will not run againſt the lord, for the poſſeſſion of 
a tenant at will, for ever ſo many years, is no diſſcilin ; there 
mult be a tortious ouſter. | . 


« And wherever an adverſe poſſeſſion is relied on, it 
« ſeems that there ſhould be ſome proof of an actual ouſter; 
6 for preſumption of adverſe poſſeſſiou from circumſtances 


& ſhall ſcarccly be deemed ſufficient.” 


As if the defendant ſhould prove receipt of rent by a flrangery 
it is no evidence of poſſeſſion, ſo as to take it out of him in 
whom the right is; and it is the ſame though he makes a 


leaſe to the tenant by indenture reſerving rent, unleſs he has 


made an actual entry; and it is the ſame though the tenant 


may 


Irc TIE. 


may be proper evidence to be left to a jury, eſpecially 1 
— has any colour of title. 

And note, That where the ejectment is grounded on a 
clauſe in a leaſe giving a right of re- entry for non-payment 
of rent, actual entry is there not neceſſary. 


2. As to the e prrſens who may maintain this 
action. 


Goodright ex 
dim. Hare. 
v. Cator. 


Dougl. 460. 


1. © The mortgagee may maintain this ation to obtain | 


tc poſſeſſion of the mortgaged premiſes or eſtate. 


« But a diſtinction is to be obſerved where the ejectment 
4 js againſt the tenant of the lands ander a leaſe made prior 
4 fo the mortgage, and where againſt the mortgagor himſelf, 


« or againſt a tenant in poſſeſſion under 'a leaſe or demiſe 


« made ſubſequent to the mortgage.” 


Where lands are let for years and e mortgaged, the 
tenant's poſſeſſion is protected, and he cannot be turned out 
by the mortgagee : but the courts now permit the mort- 
gagee to proceed by ejectment againſt the tenant in poſſeſ- 
ſion, F he has given notice to him before the action that he 
does not mean to diſturb his paſſeſſion, but only requires the rent 
to be paid to him, and not to the mortgagor. 


* But if the ejectment is againſt the mortgagee, « or his 
tenant under a leaſe made ſubſequent to the mortgage ; in ſuch 
caſe the mortgagee may recover the premiſes abſolutely 


without any notice whatever to the tenant in poſſeſſion : for 
as by the mortgage the mortgagor becomes ſtrictly a mere 


tenant at will, no notice is ever given to him to quit; he is 
not even entitled to the crop as other tenants at will are, 
| becauſe all is liable to the debt; on payment of which all 


Per Lord Manſ. 
field. 

Doug]. 269. 
White v. 
Hawkins, 

quot. Dougl. 
$95: 


Keech V. Hall. 
Dougl. 27. 
*[ 436 ] 


the mortgagee's title ceaſes. . He therefore has no power, 


either expreſs or implied, of making leaſes not ſubject to 
every circumſtance of the mortgage. Under theſe circum- 


ſtances, therefore, he is at all times liable to be put out of 
poſſeſſion, without any notice or demand whatever. 


And if the mortgagee aſſigns the mortgage, and the aſ- Smartle v. 


ſignee aſſigns to another, this Jaſt aſſignee may maintain an 
ejectment for the mortgaged premiſes ; for on the execution of 
the mortgage-deed the mortgagor becomes as tenant at will, 
and by the aſſignment, though he becomes tenant at ſuffer- 
ance, yet his continuing in poſſeſſion can never make a diſ- 
ſeiſin or diveſting of the ”_ and ſo an ejectment can well 
be maintained. | 


But if after the day of payment elapſed, the mortgagee 
brings his ejectment, the Court will ſtay proceedings on pay- 
ment of principal, intereſt, and coſts. 


A ſecond mortgagee who has taken an aſſignment of a term 
to attend the ao and has w the title-deeds, and 
who 


Williams. 


Saik. 245. 


Anon. 
1 Stra. 413. 


Goodritle ex 

dim. Norris & 
alt. v. Morgan. 
1 T. Rep. 755. 
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' EJECTMENT. 


who had no notice of the firſt mortgage, may maintain an 


| ejectment for the mortgage- lands againſt the firſt mortgagee > . 


Poe ex dim. 
Davidion v. 
Barnard & alt. 
Aſſ. of Tim- 
mings, a bank - 
rupt. 

Sitt. Weſt. Eaſt. 
3793+ MSY. 


for it was the duty of the firſt mortgagee to have taken the 
title-deeds to accompany his mortgage, as by leaving them 
in the hands of the mortgagor, he enables him to commit a 
fraud; and as the ſecond mortgagee is a purchaſer without 
notice, he is entitled to a preference. 


« But where the mortgage has been granted under illegal 
© circumſtances, the defendant may avail himſelf of it at 
* the trial of an ejectment for the mortgaged premiſes.” 


As where in an ejectment by the mortgagee, the defence 
ſet up was, that the money for which the mortgage was 
granted was lent n an uſurious agreement; the tranſaCtion 
{tated on the part of the defendant was, that the mortgagee, 
on being applied to for the loan of the money on the mort- 
gage in queſtion, ſaid that his moncy was in the ſtocks, 


' which he muſt ſell out at a conſiderable loſs, they being then 


Young v. 
Holnics. 
1 Stra. 70. 
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Co. Litt. 240. b. 


Wood v. Palmer. 

Per Blencowe, 

at Dorcheſter, 
_ Salk. 


— N. P. 104. 


of the capias fi laicus, the extent & — 


at 73/., but that if the mortgagor would take them at 75 /. 
that he ſhould have the money at that rate; and it was 
proved that ſtock valued at 75 J. was transferred to the mort- 
gagor to the amount of 1500 ., and that he ſold out at the 
ſame time for 722, which was the current price of the day. 
Lord Kenyon held this agreement to be — ns, and 
nonſuited the plaintiff. 


2. © The deviſee of a term of years may maintain ejectment 
et to recover the term deviſed: but it is neceſſary to ſhew 
« the aſſent of the executors to the deviſe.” 


As where the leſſee for years deviſed his term to his ex- 
ecutor for life, paying fifty pounds to F. S. remainder to 
the leſſors of the plaintiff; the executor died, and his ex- 
ecutrix poſſeſſed herſelf of the term; on ejcctment being 
brought it was held, That the executor took the term as 
executor, and ſo that the remainder over to the leſſors of the 


plaintiff was not executed, and that it was therefore in- 


cumbent on him to prove a ſpecial aſſent thereto as to a 
legacy: but upon proof of payment of the 5o/. legacy, 
charged upon the term in the hands of the executor, that 
was held to be ſufficient proof of the aſſent; and the plain- 
tiff had a verict, | 


« Put in the caſe of the deviſe of a Rae he deviſee 
« may immediztely, and without any poſſeſſion, maintain 
© an ejectment for the lands deviſed : for after the teſtator's 
&« deceaſe the law caſts the freehold on the deviſee; and 
„% even {hould the heir enter and die ſeiſed, and a deſcent be 
« caſt, yet may the deviſce eater, and fo maintain an eject- 
„ ment; for otherwiſe he would be without remedy.” 


3. Conuſce of a ſtatute merchant may bring an ejectment, 
but then he muſt prove a copy of the ſtatute, and The returns 


For 


1 EIECTMEN Tr. +. 

For though by the return of the extent an intereſt veſts Hammond 
in the conuſce, yet the actual poſſeſſion is under the liberate ; — 
and without ſuch right of poſfeſſion this action is not main- 363. 
tainable. To A „ 

4. © 7. enant by elegit may maintain this action to be put Dougl. 456. 
« into poſſeſſion under the elegit, of the lands returned by Bull. N. P. 104, 
ce the inquiſition before the ſheriff.” OW | 


But he ſhould prove the judgment, the elegit taken out on Id. Raym. 718. 
it, and the inquiſition and return thereon, by which the land Putten e. 
in queſtion has been found: and it ſhould appear that the Selk. 564. 
elegit had been lawfully executed; for if more than a moiety EY” 
has been extended, the execution is void, and an ejectment 
cannot be maintained on it, nor the poſſeſſion recovered on 
this title. e 
But in executing an elegit the ſheriff is not bound to de- Den ex dim. 
liver a moiety of each particular tenement and farm, but a ee Lord 
valued moiety of the whole; ſor as he is to deliver poſſeſſion Deu. rey 
by metes and bounds, by ſuch means only can a complete | 
Execution be made. 5 | FE I Is 
5. „ Aſſignees of a bankrupt may maintain an ejectment 
for lands which belonged to the bankrupt.” T | 


1. For by the aſſignment all the bankrupt's property, real 
and perſonal, is veſted in the aſſignees, under ſtat. 13 Elis. 
7. J. 2., and therefore they muſt be inveſted with all the 

powers neceſſary to get it into poſſeſſion. | 


But the aſſignment ſhall only operate on the lands in the Ex parte 
bankrupt's poſſeſſion at the time of the aſſignment made; 1 r 

but lands which he ſhall purchaſe during his bankruptcy, or = 

which ſhall deſcend to him, or in anywiſe come to him 

during that time, muſt be conveyed to the aſſignees by a [ 438 ] 


new deed, ſtat. 13 Elix. 7. . 11. 


Therefore if an ejectment is brought by the aſſignees for 
lands which may have come to the bankrupt after his bank- 
ruptcy, and before the allowance of his certificate, they 
ſhould give in evidence a ſpecial conveyance of this part. 


2. A ſale by the commiſſioners of lands of which the bank- 
rupt is ſciſed in tail, by deed enrolled, ſhall have the ſame 
cffeCt to bar the entail as if a recovery had been ſuffered of 
them, by Rat 21 Fare £195. ho EE Res 
And where the bankrupt, who was ſeiſed in tail, had Beck ex dim. 
made a mortgage before his bankruptcy, but had neglected _— v. 
to ſuffer a recovery, and died after his bankruptcy, upon „ wir 276. 
which this ejectment was brought by the aſſignees, and held 
that the tenant in tail, not having ſuffered a recovery, was 
only tenant for life, and the mortgage-title at an end, and 
that they ſhould recover; it was moved in the caſe, That 
as the aſſignment by the commiſſioners had the ſame effect 
= 5 | | | 2s 
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je mott v. 
Cowley. 


© Saund. 112. 
Sid. 22 3. S. C. 


Kocks v. 

Darſon. 
Hob. 21 5. 
Anon. 
Hutt. 16. 


Knipe v. 
Palmer. 
2 Wilſ. 130. 


Nokes v. 
Windham. 
1 Stra. 694. 
2 Stra. 932. 
8. P. 
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7 H. 4. 6. b. 


4 Co. 94. 3. 
2 Vent. 20. 


4 Co. 95 4. 


Doe ex dim. 
Shore v. Porter. 
3 +. Rep. 13. 


Per Lord Hard- 


Wicke. 
2 Ariz, 286. 


Co. Litt. 7. b. 


EJECTMENT. 
as a recovery, and as in caſe the bankrupt had ſuffered 
a recovery, that it would let in the mortgage, that there- 
fore the aſſignment ſhould ; but it was reſolved, That the 


ſtatute was mads for the benefit of the creditors who had no 
ſpecific lien on the lands of the bankrupt, and that it would 


be abſurd that this ſtatute ſhould have a contrary effect, to 


make good a defective title to a particular creditor to the 
injury of the reſt. | 


6. If 4 rent. charge be granted to any one, with a proviſo 
that if the rent be in arrear that it ſhall be lawful for the 
grantee, his heirs, and aſſigns, to enter and hold the lands 
out of which the rent-charge is granted, till he ſhall be ſa- 
tisfied of the arrears ; this ſhall give to the grantee of ſuch 


rent. charge ſuch an er that he may maintain an eject- 


ment for the lands; for the law does not give to any body 
an intereſt without a remedy; and if grantee has a right to 
hold ſuch poſſeſſion, he ought to have this action by which 


it may be gained. 


7. The committee of a lunatic cannot bring an ejectment 77 
his own name for the lands of the lunatic; it ſhould be in 
the name of the lunatic, for the intereſt and eſtate ſtill re- 
main in the lunatic, and the committee is but as bailiff, 


And for another reaſon, that the committee of a lunatic 
cannot make leaſes of the lunatic's land, and ſo cannot 
make the neceſſary demiſe in ejectment. 


*8. An infant may maintain an ejectment; but he muſt 
name a good plaintiff, who may be antwerabls for the 
colts. 


9. Executors may maintain a eee for land let to their 
teſtator for years, if the te/tator is ouſted ; for by ſtat. 4 Ed. 4. 
c. 6. an action is given to executors for goods taken out of 
their teſtator's poſſeſhon, and the act extends to this caſe, 
becauſe the term itſelf is recovered. | | 


90 if the executors themſelves of the leflte for years are 
ouſted, they may either have a ſpecial writ on the caſe 
(F. N. B. gz. Keg. 97.) or maintain an ejectment. 


Where the tenant from year to year as long as the leſſor and 
lefſee pleaſed, died, it was adjudged, that his admin iftrator 
might maintain an ejectment; for it was a chattel-intereſt, 
and the adminiſtrator has the ſame intereſt which the in- 
teſtate had. 


So if the ſpiritual court grant an admin Vration pendente 
5 ſuch an admini i/trator may maintain an ejectment. - 


C. “An alien cannot maintain an ejectment : for an alien 
60 Ks take lands by deſcent.” | 


As to the iſſue of aliens, and r born out of the 
realm, : it is ſettled, : 
By 


By ſtat. 25 Ed. 3. f. 2. Children whoſe fathers and mo- 
thers at the time of their birth ſhould be liege ſubjects of 
England, are to be inheritable to lands within the kingdom, 
though ſuch children were born out of the kingdom. 


And by ſtat. 7 Ann. c. 5. & 4 Geo. 2. c. 21. it is enacted 
c That all children born out of the ligeance of the crown 
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« of Great Britain, whoſe fathers are natural-born ſubjects, = 


« ſhall be deemed natural-born ſubjects, and ſo may inherit 


&« lands.“ | 1 

But where the mother it a natural. born ſubject, and the 
father an alien, in ſuch caſe a child born abroad cannot take 
lands by inheritance, even though the lands came by deſcent 
from the mother. | 5 . 


11. When a corporation aggregate bring ejectment, they 


ſhould give a letter of attorney to ſome perſon to enter and 
ſeal a leaſe on the land, for they cannot enter and demiſe 


Dee ex dim. 


Duroure v 
Jones. 
4 T. Rep. 300. 


Bull. N. P. 98. 


on the land as natural perſons; and ſuch demiſe ſnould be 


declared on. | | 
„ But it ſeems doubtful whether this now is neceſſary: 
at all events it is cured by a verdict.” 
For where in ejectment the plaintiff declared on a demiſe 
by the aldermen and burgeſſes of Bury, but without ſetting 
out that the demiſe ꝛuas by deed, or under the ſeal of the corpora- 
tion: on a writ of error brought, this was aſſigned for error, 


Patrick v. Balls. 


but it was held to be well enough; for this being a ſictitious 


action, the demiſe need not now be ſet out to be by deed. 


Neither is it neceſſary at the trial to prove ſuch demiſe by 
deed ; for it is only the common demiſe by the leſſor of the 
plaintiff, which is never expected to be proved, | 


& So corporations ſole may bring ejectment.“ 


As where the copyholders of a manor belonging to a 
biſhopric, during the vacancy of the fee, committed a for- 
feiture by cutting timber, the ſucceeding biſhop was allowed 
to maintain an ejectment for the lands fo forfeited. 


10. If a copyholder is ejected by his lord, he can maintain 
an ejectment againſt him; for though he is called a tenant 
at will, yet it is according to the cuitom of the manor, and 
the copyholder cannot be put out while he performs his 
ſervices. e „ 
But in ſuch caſe it ſeems to be neceſſary that the copy- 
holder 7s warranted to make leaſes either by the cuſtom of the 
manor, or by licence of the lord; in which caſe he may clearly 
have this E | 8 SEN 1 
And even without a cuſtom to warrant ſuch leaſes, in the 
caſe of an ejectment, the copyholdcr could maintain this 
action again/t all perſons except the lord. | 2 8 
e 80 


Furley v. Wood. 
Efpin. N. P. 


Read v. Allen. 
Per Comyns, at 
Oxford, 1730. 

Bull, N. P. 103, 


Liet. ſ. 77. 


Anon. 

1 Leon. 4. 
Goodwin v. 
Longhurſt. 


Cro, Eliz. 535. 


Spark's caſe. 
Cro. Eliz. 676, 
Co. Copyh. 

ſ. 51. 
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v. Luter. 
4 Co. 26. a. 


Peters ex dim. 
Piſhop of Win- 
cheſter v. Mills. 
Per Tracy 

Bar. 1707. 
Bull. N P. 107. 


Bull. N. P. 107. 


L 4411 


Auncelm v. 
Auncelm. 
Cro. Jac. 31. 


Jurden v. Stone. 
Hutt. 18. 


EIECTMENr. 
So if the /: e of a copybolder is ejected by a 3 be 


may have this action. 


ce So alſo the lord ſhall in this action recover the 
* copyhold, where the copyholder has committed a for- 
«> feiture.! “ | 


And in ſuch caſe where the plaintiff makes title in the 
leſſor as lord of the manor, he ought to prove that his leſſor 
is lord, and the defendant a copyholder, and that he com- 
mitted a forfeiture z but the preſentment of the forfeiture 
need not be proved, nor the entry, nor the ſeizure of the 
lord for the forfeiture. | 


If the ejectment is vroughe againſt the leſſee for years of 
a copyholder, (relying on the leaſe as a forfeiture,) the plain- 
tiff mult prove an actual admittance of the copyholder, and 
it will not be ſuflicient to prove the father admitted, and 
that it deſcended to the defendant's leſſor as ſon and hve, - 
and that he had paid quit-rents; for an actual admittance 
ſhould be proved, for nothing veſts in him before admit- 
tance and an actual entry, ſo that a leaſe made under thoſe 
circumſtances would be void; for a copyholder cannot make 
a leaſe before admittance, except to try a title. 


But if a copy hold is ſurrendered to one for life, remainder 
to another in fee, the admittance of the tenant for life is the 


admittance of him in remainder, though he himſelf never 


was admitted ; for both make but one eſtate, 


80 where a widow is entitled to her free-bench after the- 


death of her huſband, ſhe may maintain an ejectment before 


: admittance ; ſorit cometh out of the huſband's eſtate, 


Wilſon v. 
Weddell. 
Yelv. 144+» 


Holdfaſt ex dim. 
v. Clapham. 
TT. Rep. 600. 


Savage v. Dent. 
2 Stra. 1064. 


But in the caſe of a ſurrender, no complete title reſts i in 
the ſurrenderee ill admittance, for till then it remains in the - 
ſurrenderer; and if he dies, it is ſo much in him that his 
heir may maintain cjectment. 


But if a ſurrender is made, the admittance ſhall relate to 
that time, ſo that ſurrenderee may recover on a demiſe laid 
between the time of ſurrender and admittance, 


3. OF SERVING THE EJECTMENT, 


1. If it is known where the tenant lives, he ſhould be 
perſonally ſerved with the ejectment, if he does not live on 
the premiſes for which the ejectment is brought. And 
therefore in this caſe, where the attorney for the plaintiff 
knew where the defendant lived, but did not ſerve him, it was 
held to be irregular. 


80 


8 "Ty 7 


So where. the ejectment is for non- payment of rent; the S. C- » 
words of ſtat. 4 Geo. 2. c. 28. are, „That the leſſor may, Bulk MP. 
« without any formal demand or re-entry, ſerve a declara- 

« tion in ejectment; or in caſe the ſame cannot be legally ſerved, 

« or no tenant be in actual poſſeſhon, then aflix the ſame _ 
« upon the door of any demiſed meſſuage; or in caſe there 

« be no meſſuage, then upon ſome notorious place on the 
c lands.“ To” 1 | | 


0-7: In proceedings therefore under this ſtatute, or at come 
cc mon law, the leſſor of the plaintiff muſt proceed by per- 
ce ſonal ſervice, if poſſible.” | Fe ts ny og 


And therefore where the leſſor of the plaintiff in this caſe Savage v. Dent. 

proceeded as if the poſſeſſion was vacant, (that is, by ſealing ante. 

a leaſe as on a vacant poſſeſſion, delivering an ejectment, 
and ſigning judgment,) and it appeared that at the time, 

though the leſſee had quitted the houſe and removed his 

goods and family, yet that he had left ſome beer in the 
_ cellar, this was held to be ſuch a poſſeſſion as to make the 
proceedings which had been as if the poſſeſſion had been [ 442 ] 
vacant, irregular; and they were ſet aſide. Ts 3 


2. But if the tenant himſeif cannot be found, then ſervice Goodright ex 
on a wife or ſervant on the premiſes ſhall be ſufficient; if on _— eee 
the wife it is ſufficient; but if the ſervice is on the ſervant, 2 Black. Rep. f 
in that caſe there ſhould be /me acknowledgment from the 800. 
tenant that he received it. b 

As where the ſervice was on a ſervant, and the tenant in Anon. 
a letter to the leſſor of the plaintiff”s attorney acknowledged the Salk. 255. 
receipt of it, and begged his interference to prevent the | 
plaintiff's leſſor from proceeding, it was held to be good. 


So the declaration in ejectment may be ſerved on the Doe - Bayliſs. 
wife, either on the premiſes or a? the huſband*s houſe, 6 T. Rep. 765. 


3. „80 in all caſes where the tenant cannot perſonally 
be ſerved, the Court will, by rule of court, order particular 
© ſervices of the ejectment to be good, fo as to give a good 
judgment to the plaintiff,” rn | | 


As where on affidavit that the tenant in poſſeſſion. had Knichily ex 
abſconded, and that a declaration in ejeiment had been ſerved dim. Collins 
en a pe in the ho d anoth axed to t iy eee 

perſon in the houſe, and another copy fixed to the premiſes, ; 6 
h C h h 2 0 > O { : | 2 Burr. 110 | 
the Court thought it tuthcient ſervice, and made a rule on 
the tenant in poſſeſſion to ſhew cauſe why judgment ſhould 
not be entered up againſt the caſual ejector. | 


80 where the rule was to ſhew cauſe why the ſervice of penn ex dim. 
the ejectment, which had been made upon a woman who Tyrrel v. Denn. 
called herſelf M. Campbell, (then in the houſe,) ſhould not 2 Burr. 1183. 
be deemed good ſervice, and why the leſſors of the plaintiff 
ES 80 5 ſhould 


mould not be at liberty to enter up judgment againſt the 


Coodright ex 
dim. Methold 
v. Wright. 

2 Burr. 1161. 
in marg. 


Douglas v. 


— — 


2 Stra. 785. 
Bull. N. P. 98. 


Lill. Pr. Reg. 
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Smith v. Crabb. 


2 Stra. 1149. 
and note. 


Anon. 
Salk. 257. 


caſual ejector; this rule was made abſolute on an affidavit 
that M. Campbell was either not at home or denied, but that 
a copy of the rule war affixed do the door, and another thrown 
in at the window. | 
; So on affidavit ht one Hawkins and his wife both kept out 
of the way, to prevent their being ſerved with the ejeftment per- 
ſonallh, a rule was made that ſervice on a ſervant in the houſe. 


of Hawkins ſhould be ſufficient = 


So leaving the ejectment at the houſe was ruled to be ſuffi- 
cient ſervice, it appearing that the /ervant had refuſed to re- 
cerve it, by order of his maſter. EE 


4. If there are ſeveral tenants of the premiſes, there 
« muſt be a declaration in ejectment delivered to each of 
« them.” | | | ” 


And the perſon who ſwears to the ſervice of the eject- 
ment, muſt ſwegg poſitively that ſuch a one is tenant in 
poſſeſſion: that he read the indorſement to him, and ac- 
quainted him with the contents thereof ; and upon this affi- 
davit the plaintiff moves for judgment againſt the caſual 
ejector, which is granted, unleſs the tenant enters into the 
uſual rule to confeſs leaſe, entry, and ouſter. 85 


But in ſuch caſe, though the title is the ſame, the Court 


avill not conſolidate the declarations, and make one iſſue of them; 


for it would be making the plaintiff go on againſt all the 


defendants, when he might be ready in ſome of them only. | 


5. If the declaration in ejectment is delivered before the 
eſſoign-day of the iſſuable terms, the tenant is bound to 
plead within eight days in that term, without further no- 
tice : but if the declaration is not ſerved before the eſſoign- 
day of the other terms, the party is not bound to plead 


without motion made, and a rule obtained in theſe reſpec- 


tive terms. 


And when the declaration was delivered after the effoign- 
day of Michaelmas term, the plaintiff let that term paſs 


without doing any thing, and alſo Hilary term, till the laſt 


day, when he moved for a rule to plead, and for want of 


a plea ſigned judgment: the Court ſet it aſide, for when 


Armſtrong v. 
Thruſtout. 
Sayer's Rep. 49. 


the plaintiff lets a whole term elapſe, he muſt give a new 
notice. BET | | 


For the notice to appear to an action of ejectment muſt 
be to appear in the next term, after that of which the de- 
claration 1s. Ee | | | 


6. By ſtat. 11 Geo. 2. c. 19. © The tenant muſt give no- 
« tice to his Jandlord of any declaration in ejectment ſerved 
on him, under penalty of three years rent.“ 1 

3 e But 


r 
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But this ſtatute does not extend to caſes where the eje&- Buckley v. 

ment is brought by the mortgagee to be put in poſſeſſion of a T. Res ban. 
the mortgaged premiſes, without diſturbing the leſſee's poſ- : 

| ſeſſion, but only to have his attornment. The ſtatute only 

extends to caſes where the ejeiment is cn a title adverſe to that 


of his landlord. 


And where the tenant had not given notice to the landlord of Doe v. Roe ex. 


_ the ejeftment, and there was judgment againſt the caſual abr 


ejector, the Court /et afide the judgment, and ordered the tenant 4 Burr. 1996. 
to pay all the cofts to the leſſor of the plaintiff, on the landlord's | | 


entering into the uſual rule to try the title: or the landlord Jones v. 11 


wards. 


may bring a writ of error, which will be a ſuperſedeas of DC 


the proceedings under ſtatute 11 Geo. 2. and ſtay the pro- 

ceedings.” „ | cus 
Alter ſervice of the ejectment, the defendant ſhould, in [ 444“ 
caſe he means to defend the title, appear and confeſs leaſe, 5 
entry, and ouſter, which brings the title only into iſſue; 


after which the plaintiff is to declare. 


4. OF THE PLEADINGS. | 
1. ON THE PART OF THE PLAINTIFF. 


1. With reſpect to the Things for which this Action 


teh, 
1. © The declaration ſhould always be according to the 
6“ plaintiff's title and ſet it out as it is, and ſhew a good 
« and ſubſiſting one in him at the time of the ejectment 
« brought.” 5 DV 
| For where the plaintiff declared, © That the ſaid F, S. Goodgain v. 
(the leflor of the plaintiff), an the 24th day of June 1650, 8 
had demiſed the premiſes to him, to hold from the ſaid 24th Macdonnel V. 
of June, by virtue of which on the day and year laſt mentioned Welder. 
he had entered, and that the defendant afterward, (zo 2vit,) on . 
the 24th of June, had evicted him; this was held to be | 
bad, for, from being excluſive, the leaſe did not commence 
till the 25th of Zune, ſo that he was a diſſeiſor by his entry; 
and ſo the plaintiff had laid the commencement of his leaſe 
before his title accrued ; but it would be good in replevin. 


% And therefore the demiſe by the leſſor of the plaintiff 
* muſt always be laid after his title has accrued.” 5 


For where the anceſtor of the leſſor of the plaintiff, un- Roe ex dim. 
der whom he derived, died at five G cloc in the morning of the Wrangham v. 
firſt of January, and the demiſe laid was on that day, it was —_— 
inſiſted, that as the law admits no fraction of a day, that ; oy 
the eſtate for the whole day was in the leſſor of the plain- 
tiff's anceflor, and ſo that the leſſor himſelf had no title to 
demiſe at the time laid in the declaration; but the objection 
Vox. H. 3533 EEE, 


- 
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was over-ruled, for the allowance of the fraction of a day 
is a fiction in law, which never does wrong. 

Coodtitleex But where the defendant had been tenant at will to the 

e g leſſor of the plaintiff, poſſeſſion had been demanded and re- 

4 Term Rep. fuſed on the 5th of Ocleber; an ejectment was brought, and 

680. the demiſe laid the 1% of October; it was adjudged that the 


plaintiſf could not recover, for the tenantcy was not deter- 
mined on the day of tlie demiſe laid in the declaration. 


Baſſet v. Baſſet. 


16 Pec. 1744. child, and the demiſe laid from the death of his father, 


In Canc. 0 ; 3 5 | | 
Tull. N. P. 105, Lord Hardwicke was of opinion that it was good, and that 


D 445] the defendant was eſtopped to ſay that the leſſor of the 
| -plaintiff was not born at the time of the demiſe laid, by ſtat. 


10 K 11H. 3. 4. 16. = 
« But it is not neceſſary to lay any day certain upon 
c which plaintiff entered; it is ſufficient to lay a demiſe, 
ec and then ſay in general hat he afterwards entered: for to 
« are the precedents.” : 
Roe ex dim. 


Lee v. Ellis. 
2 Black. Rep. 


940. 
Salk. 257. 


likely to expire, before trial, the Court will upon motion 
enlarge the term, though former practice would not allow it. 


« defendant as done [ubſequent to the date of the ſuppoſed leaſe 
cc made to him by the leſſor of the plaintiff; for otherwiſe the 


« ejectment, which is the injury complained, would pre- 
„ cede the time of the accruing of the plaintiff's title, and 


„ ſo there would be no cauſe of action;“ as in Godgarin v. 
Wakefield, ante 444. = , 

But though this is the right and proper form of decla- 

ring, yet this being a fictitious action, it is not fatal if laid 


otherwiſe: for caſes have occurred in which the ejectment 
has been laid prior in point of time to the demiſe, and yet 


the Court held it to be good ; that is, where the plaintiff 
declares on a certain demiſe, and that defendant afterwards 
ejected him, and then under the /c/z. mentions a day prior 
to the demiſe, in which caſe the iz. being inconſiſtent with 


Buller N. P. 106. 
| the afterwards, thall be rejected as ſurpluſage. 8 


Adams v. As where the plaintiff in ejectment laid his Icaſe on the 


Go. 

Co. e. 98. on the: ath of September 2 Fac. did eject him. Objection 
being taken on the ground of tlie ejectment being laid pre- 
cedent to the demiſe, the Court nevertheleſs held the decla- 
ration good, the time laid under tlie ci. being inconſiſtent 
and repugnant. „ 8 | | 


- Swimmer ex 
aim. v. Groſve* dated 1 Feb. 1742, to hold from the 8th of January before, 


nor, Bar:. . | ; 
Salva AT 1752. and that afterwards, viz. on the 28/h of January deſendayt 


Buller N. P. 106. : nad 


So where the ejectment was brought by a poſthumous 


And if the term demiſed to the plaintiff is expired, or 


2. * The declaration ſhould ſtate the ejeckment by the 


6th of September 2 Jac., and that the defendant, pojlea ſcix. 


So where the plaintiff in ejectment declared on a leaſe, 


mo ca Gals 


S 


e 


| _ EJECTMENT, | 

had ejected him ; it was inſiſted for the defendant, that the 
ejectment was laid before the plaintiff's title under the leaſe, 
which was not made till the firſt of February; and 1 Sid. 7. 

was quoted: but the Court held, that the day of the eject- 
ment being laid under a videlicet, was ſurpluſage, and ſhould 
de rejected, and that afterwards ſhould relate to the t time of 
making the leaſe, | 


For the plaintiff in his „ _ mention 20 parti- 


Merrel Vs 
Smith, 


cular day of the ouſter, ſo that it appears to be before the ac- Cro. ſac. $12: 


tion brought, and, after the term commenced z though i in 
the precedents a certain day is always laid, | 


3. © Theſe are cafes of repugnancy before a trial; but 
« a verdict will cure almoſt all repugnancies, except ſuck 


« gag affect the title.” 


L 446] 


Small ex dim. 


„ where the plaintiff declared on a leaſe mal in the 
thirty-third of the reign of King George the Third, which was pap = gags 
an impoſſible time, the ejectment being 7 in the frft year of 2 Burr. 1159. 


that king, plaintiff had a verdict; this being moved in arreſt 
of judgment, the Court held it to be amendable. 5 | 


« But if the fault goes 10 the title, or is in the proceſs, it 
« 1s not amendable,” | 


As where in the declaration delivered to the tenant in 


- Goodtitle v. 
Mey mot. 


poſſeſſion, the ſaid Janes inſtead of hn was ſaid to enter 2 Stra. 1211. 


by virtue of the demiſe; the Court refuſed to amend it, for 
they conſidered it as proceſs. And Juſtice Wright cited a 
caſe of Hil. 15 G. 2. where the premiſes were laid to lie 
in Twickenham, or Iſleworth, or one of them; and the Court 
refuſed to let the pos amend, by ſtriking out the "pr 


junctive words. 


4. © The declaration in ent ſhould ſtate a certain 
« quantity, and the nature of the land to be recovered ; as ara- 


« ble, paſture,” c. 


For where the ejectment was . a meſſuage and cloſe, Ed. Savill's cafe. 


containing three acres, and verdict for the plaintiff, the 
judgment was arreſted, for it was not ſufficient to ſtate the 
quantity only, without alſo ſetting out the. nature as arable, 


meadow, Ve. 
« And ſo it is not ſufficient to ſet out the nature only 
* without alſo ſetting out the quautity.“ RE 


For where the ejectment was for a cloſe of meadow called = 


11 Co. 55, 


oldfaſt v. 
right. 


Partridges Lees, containing ten acres, more or leſs, it was Iich. 12 C. 1. 


held to be ill; for the quantity of acres 3 to appear in C. B. 
Buller N. P. 109. 


the declaration; 


And in like manner where the ednet was for five 3 v. 


cloſes of arable and meadow, called , containing © 
C2 : en 


Symes. 
alk, 254+ 
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Purbury v. 

Yeomans. 

Sid. 295- | 
_*[447) 

 Goodright ex 

dim. 

Welſh v. Ford. 

3 Wilſ. 23. 


Per Twiſden, 
Juſt. 
1 Sid. 295» 


Guy v. Rand. 
Cro. Eliz. 13. 


2 Roll. Ab. 734. 


. 14 719. 
Goodwin v. 
Blackman. 


3 Lev. 334. 


Doe ex dim. 
Burgeſs v. 

Purvis & al. 
2 Burr, 326. 


Redford ex dim. 


Carruthers ve 
Dendien. 
Sittings after 
Trin. 5 G. 3. 


Bt. N. P. 106. 
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twenty acres in D. : upon ot guilty pleaded, and verdict for 
the plaintiff, the judgment was arreſted, becauſe it was not 


ſhewn how much there was of one, and how much of the 
other. | | | | 


For an uncertainty in theſe reſpects in the declaration 
te is an incurable fault.” Dy 5 | 


* As where the ejectment was for ſeven meffuages or tene- 
ments, the declaration was held to be ill, for the uncer- 
tainty of whether they were meſſuages or tenements : And 
though in a modern caſe the demiſe was ſo laid to be of a 


meſſuage or tenement, and the Court were well inclined 


to get over the objeCtion, yet they held themſelves bound 
by former decifions to adjudge the uncertainty to be in- 
curable. of = . 


But if the ejectment was for one meſſuage or tenement, 
called the Black Swan ; it had been good, for the laſt words 
fix it to a ſuſhcient degree of certainty. „„ 


« But the plaintiff is not bound to declare for the exa? 
& quantity which he has a right to recover.” 


« For he may declare for any indeterminate quantity; 
« and the form now uſed is ſo, viz. one thouſand acres of 
cc paſture,” Sc. And he ſhall recover according to the 
quantity to which he proves a title. F 

As where the plaintiff declared in ejectment for one 
hundred acres of land, and ſhewed his leaſe in evidence, 


which was only of forty acres, and it was contended that 


he had failed in his caſe, for there was no ſuch leaſe as that 
on which he had declared; but it was ruled to be good for 
ſo much as was compriſed in the leaſe, and for the reſidue, 
that the jury might find the defendant not guilty. | 


So if the plaintiff declares for any thing, and proves a 
title to but a moiety, he ſhall only recover ſo much: as 
where tt was for an houſe, and the proof only went to ſhew 
that part of it was built on the plaintiff's land by encroach- 
ment, he recovered ſo much as was ſo built on his land. 


But though the plaintiff may thus recover in ejectment 
leſs than he declared for ; yet if he proves a title 79 more than 
he has declared for, he ſhall not recover it; for he can re 
cover no more than he goes for in his declaration. N 


“So though the plaintiff declares for a time longer than 


« he has a right to recover, yet he ſhall recover according to 
« what his title really is.“ Tn Doe 


For where the plaintiff declared on a leaſe for ſeven years 
from the 25th of March 1765. In proof it appeared that 
F. S. who was ſeiſed in fee, had demiſed the premiſes in 
queltion for ſeven years to D. in-1763, and that he in 1764 

| | 1 had 


K „ 


ce them at his peril.” 


Ireland, it was held to be good. 


EHC r. 


had affigned the unexpired reſidue of his term to Carrurbers, 


ſo that if he recovered in this action, under this demiſe, he 
muſt recover for two years longer than he had a title. But, 
per Lord Mansfield, if the leſſor of the plaintiff has a title, 
though but for one week, he ought to recover it, for the 
true queſtion in ejeftment is, who has the poſſeſſory right? And 


ingly. 


5. © But a very exact deſcription of the nature of the 
4 land is not required, and greater latitude is now admit- 
« ted than formerly; becauſe the leffor of the plaintiff is 
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therefore in this caſe the plaintiff ſhould recover accord- 


1 Burr. 629. 


4 to /heww the lande to the ſheriff, and to take poſſeſſion of 


Therefore deſcriptions of certain kinds of land of local 


uſe have been held to be good. 


As where it was for one hundred acres of mountain in 


So for bog in the ſame kingdom. | 
So for alder carr in Norfolk, 
And in many other inſtances, | 


6. In ejectment for tithes, under ſtatute 32 H. g. it 18 


not ſufficient to declare jor all and every kind of tithes in ſuch 
a pariſh, it ſhould ſpecify the particular nature and quality ; 


as of hay, wool, &c. in like manner as in declaring for 
land it is neceſſary ro ſhew the quality ; for the words of the 


ſtatute are to that effect. 


e So the ejectment ſhould ſtate the demiſe to have been 
„ made by deed.” Though ſaid in Lord Raym. 136, not to 
be neceſſary in the uſe of a corporation. 5 1 


For where the ejectment was for tithes, not ſaying by 
deed, the judgment was reverſed. 7 


13 


Action. 


1. “ If the declaration ſtates the demiſe to the plaintiff 
« to be of ſeveral leſſors, it muſt appear that each had a 
« title to the whole of the land or the premiſes demiſed, or 


© the declaration will be bad. For if one has not an in- 


« tereſt in the whole, he cannot be ſaid to demiſe it.” 


Lord Kildart 
V. F iſher. 


tra. 71. 
Ibid. 
8 \ Barns v. Peter- 


ſon 


2 Stra. 1063. 


Sir Henry Har- 
pur's caſe. 
11 Co. 25. b. 


Swaddling v. 
Peers. 

Cro. Jac. 613. 
Denied 1 Ld, | 
Raym. 136. 


Angel v. Rolfe, 


2 Keb. 376, 


With reſpect to Perſons who may maintain this 


Therefore where in ejectment the plaintiff declared on a Treport's caſe. 


leaſe made by 4. and B. and on not guilty pleaded, the jury 
found a ſpecial verdict, That A. was tenant for life of the 


lands in queſtion, and B, had the remainder in fee, and that 


C 3 Po A. was 


6 Co. 14. b. 
King v. Berry. 
Poph. 57. S. P. 
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Mantle v. Wool- 

lington. 

Cro. Jac. 166. 

Co. Litt. 200. 

_ Heatherley ex 

dim. Worthing- 

ton v. Weſton, 

2 Wilſ. 232. 

„ : 
*[ 449 ] 

Moore v. Furſ- 

den. Show. 342. 

Morris v. Barry. 

2 Str. 1181. 

x Wilf. 1. S. C. 

Boner v. Juner. 

1 Ld. Raym. 

726. 

2 Neb. 700. 


Wiſcot's caſe. 
2 Co. 61. 


Wells v. 
Partridge. 
Cro. Eliz; 469. 
717. 


Dorrell v. 
Collins. 
Cro. Eliz, 6 


Turner v. 
Barnaby. 
Salk. 2 59. 


formerly held to be neceſſary. 


EJECTWENT. 


4. was living. On this finding, it was adjudged againſt the 
plaintiff, for it was not the leaſe of A. and B. out the leaſe of 
A. during his life, and the confirmation of B. 


2. Therefore, on the ſame principle, if tenants in common 
foin in a leaſe of their land to bring an ejectment, it will be 

bad; for they are in by ſeveral titles, and therefore the 
freehold 3 1s ſeveral, and conſequently each cannot demiſe the 
whole 80 that there thould be a diſſinct count on the demiſe 
of each, or they may join in a leaſe to a third . and 
ſuch perſon may make a leaſe to try the title. 


But pornt-tenants may join in a leaſe to try the title in 
ejectment; for being ſeiſed per my el per tout, racks has a title 
to the whole, and ſo his demile of it is good. 


And for the ſame reaſon cpr ener, may join in a leaſe to 
the plaintiff in ejectment; but the uſual mode is to join in 
a leaſe to a third perſon, who demiſes to the plaintiff; for a 
demiſe of all the parts is a demiſe of rhe whole. 


3. Huſband and wife may join in a leaſe to the plaintiff in 
SET without ſaying that it was by deed, though | 


4. Where the leflor of the plaintiff claims by leaſe under 
a copyhalder, he muſt ſhew, that by the cuſtom of the manor 


the copyholder may let ſuch leaſes for years: and if this be 


not ſet out in the declaration, and the count be general, it 
ſhall be eſteemed a leaſe at common Jaw, which a rr. 
holder cannot make. 


5. If the plaintiff declares 3 as adminiſtrator, he may declare 
generally that adminiſtration was granted by the biſhop of 
—, Without ſaying that he was ordinary, or had the right 

of granting adminiſtration. 


OF THE PLEADINGS ON THE PART OF THE 
. 


2. 


7. © The tenant in poſſeſſion muſt . to the Court to 
© be made defendant, in the room of the caſual ejector. 
& This is done by rule of court, on condition of his con- 
6 feſſing leaſe, entry, and ouſter,” 


But if the defendant does not appear at t the trial and con- 
feſs leaſe, entry, and ouſter, the plaintiff muſt be nonſuited, 
as he cannot prove any of theſe requiſites; and then upon 
return of the poſlea judgment is given againſt the caſual 
ejector, and it is indorſed on the pgſtea that the nonſuit was 
for not confeſſing leaſe, entry, and ouſter. Upon this the plain- 
riff 's entitled to have his coſts taxed againſt the defendant ; 
and if they are not paid, an attachment will go. 


If 


. 


0 
3 2, 
Fx 


„ barred by the ſtatute.” _ 


_ diſability incurred. 
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If there are ſeveral defendants, and ſome of them do not Claxmore v. 
ap ear and confeſs leaſe, entry, and ouſter, a verdict will N 
be taken for them, and then the plaintiff ſhall have * judg- — aym. 
{t the caſual ejector for the lands of which theſe Ellsv. Knowles. 


ment again 
8 i We | Barnes. 118. 


defendants were in poſſeſſion. = i 
h FRE 
2. By ſtat. 4 H. 7. c. 24. © Where a fine has been levied of 
« lands, unleſs an actual entry is made to avoid it within 


„ five years, it ſhall be a complete bar to all perſons what- 


« eyer, except femes covert, (not parties to the fine), perſons 
« under the age of twenty-one years, in priſon, in parts 


e beyond the ſea, or of non ſane mind, who have five years 


« to make their claim and entry after their difabilities 
«© removed, 5 e 

1.“ But if the five years begin to run while the party is 
« not under any of the diſabilities mentioned in the ſtatute, 
« though he afterwaras becomes difabled, yet ſhall he be 


For where the leſſor of the plaintiff was an infant when poe ex dim. 
the fine was levied, which was in Trinity Term 1775, but Duroure v. 


came of age in Feb. 1784, and in Dec. 1734 was 1mpriſonec * Rep. 


Tor debt, and ſo continued till 1789, when the ejectment zoo. 


was brought, it was reſolved, That not having made an entry 
when he came of full age, when he was at large, that the 
ſtatute ran againſt his claim, though ſo ſoon after another 


2. And an actual entry muſt be made.“ 
In this caſe the ejectment was by trufees in a marriage- Holdfaſt v. Roe. 


ſeltlement, in whom a term was veſted for raiſing children's Wercetter Sums 
Aſſ. 1757. MSS. 


portions: the perſon in poſſeſſion claimed under a mortgage 
ſubſequent to the term, in which was a covenant to levy a 


fine, and a fine levied accordingly : it was objected that the 
plaintiffs could not recover, not having made an entry; and, 


per Baron Smythe, the truſtees were clearly entitled to avoid 


the fine by entry; but by the fine their eſtate was diveſted, 


and they cannot maintain an ejectment before entry; ſo the 


plaintiff was nonſuited. 8 
And where the ejeckment is for lands which have been 3 Burr. 1897, 

Paſſed by a fine, the conſeſſion of leaſe, entry, and ouſter, by Jenkin v. 

the tenant, is not ſufficient, the leſſor of the plaintiff mult eee x 

make an actual entry; and ordering one to deliver a declara- C. B. 9 

tion in ejectment to the tenant in poſſeſſion will not amount bull. N. P. 103 

to an entry ſufficient. . e N 
Therefore where, to avoid a fine, leſſor of the plaintiff Berrington v. 

made an entry, but having brought his ejectment, he laid HR | 

the demiſe three months before his entry. It was adjudged that . 

an actual entry being neceſſary to avoid a ſine, and give him 

title, and he having laid the demiſe before his entry, that he 

had then no title, and ſo could not recover. 
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Muſgrave ex 
dim. Hilton v. 
Sir Ino. Shelly. 
WI ſ. 214. 
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3 Burr. 1897. 


Little v. Heaton. 
Salk. 259. 
Dougl. 460. 


Oates ex dim. 
Wigſall v. 
Brydon. 
3 Burr. 1895. 


KS: 
Buller N.P. 109. 


Ford v. Gray. 
Salk. 286. 
5 Reſ. 


Buller N. P. 
Edit. 1775, 102. 
quot. Dougl. 
468 | 
as an authority. 


Dom. Proc. is there given as the authority: ſo that it ſeems 


 EJECTMENT. * 


But where the leflor of the plaintiff made an actual entry 


on the lands in September 1744, and laid his demiſe in“ eject- 


ment in October of the ſame year, though a fine was levied 


by the defendant of theſe lands in Eaſfer Term 1745, it was 
adjudged, That the entry being precedent to the fine, it was 
ſufficient to enable the leſſor of the plaintiff to make a leaſe 
to try the title. . 


c In other cafes the confeſſion of leaſe, entry, and ouſter 
ce js ſufficient; as if the ejectment is brought for a condition 
& broken, it is ſuſficient.“ ä 


For where the ejectment was brought by the leſſor againſt 
the leſſee, on a condition of re. entry for nan payment of rent, 
proof of an actual entry and culter was held to be not ne- 
ceſſary. 


So where the ejectment was by one tenant in common againſt 
another, proof of an actual ouſter was held to be not neceſ- 
ſary, and that the confeſſion of leaſe, entry, aud ouſter was 


ſufficient to prevent a nonſuit. 


But in the caſe of tenants in common, if in fact there has 


been no actual ouſter, the defendant ought to apply to the 
Court not to compel him to confeſs, or permit him to do it 


ſpecially ; which the Court will do where it is only matter of 


account, and the only ouſter is by pernancy of the profits, 
without an actual obſtruction of the other to occupy. 


And the levving of a fine by one joint-tenant is not an 


ouſter of his companion. 


In delivering the opinion of the Court in Goodright v. 
Cater, Dougl. 468. Lord Monsfield ſays, That in the caſe of 
a2 fine only is an actual entry neceſſary to be proved. But the 


reporter makes a quære, and that the doctrine is contrary to 
Lord Mangfie/d's own doctrine in Burr, 1897, where he men- 
tions that an actual entry is neceflary to prevent the operation 
of the ſtatute of the limitations; and Dormer v. Forteſcue in 


an aciual entry in the cafe of the ſtatute of limitations is 
neceſlary. | | | e 


By ſtat. 4 Ann. c. 16. J. 16. it is further enacted, © That 
« no claim or entry ſhall be ſufficient to avoid a fine levied 
& with proclamations, unleſs the action be commenced with- 
in one year after making ſuch entry or claim; and to avoid 
te the ſtatute of limitations, unleſs the action has been com- 
* menced within the ſame time.” TT 


decided, | 
I. That in this caſe where a fine had been levied, the leſſor 


of the plaintiff rroved, that he had gone to the houſe in 


queſtion, and at the gate ſaid to the tenant, that he was _ 
. | 5 „ Mi 
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EJECTMENT, 


of the houſe and Jand, and forbad him to pay any 1 


rent to the defendant, but Hat he had not entered the hauſe when 


he made the demand. On which it was agreed, that zhe 


claim at the gate without entering the houſe was inſufficient. 
Then it was proved that there was a court before the houſe, 


and which belonged to it; and that though the claim was at 


the gate, yet that it vas on the land, and not in the ſtreet: this 


| was holden to be a good entry, and clearly to ſupport eject- 


ment. 0 | 
80 where a ranger made an entry on the premiſes, on 
behalf of the leflor of the plaintiff, but 4v:7hout any authority 
rom him at that time, claiming for him under a will, but the 


leſſor of the plaintiff aſſented to it before the day laid in the demiſe ; 


the Court were clearly of opinion that the entry was ſuffi- 


cient to ſupport the ejectment brought on the title, the 
ſubſequent aſſent having eſtabliſhed the validity of the firſt 


entry. 


„ enacted by ſtatute 11 Geo. 2. c. 19. « That where 
« an ejectment is ſerved on the tenant, that he /andlord 
6 may by leave of the Court make himſelf defendgnt with the te- 


Fitchet *. 
Adams. 
2 Str. 1128, 


« nant in poſſeſſion, in caſe he appears: but in caſe the te- 


4c nant will not appear, judgment ſhall be ſigned againſt the 
« caſual ejector. But upon the landlord's entering into 


« the common rule, as the tenant ought to have done, the 


Court will order a ſtay of execution upon ſuch judgment 


ce till further orders.“ | 
Under this ſtatute it has been reſolved, _ 


iſt. “ That the landlord has under the ſtatute a right to 


« him to do ſo or not.” 


For where the plaintiff moved, that the landlord might be 
joined as a co-defendant with the tenant in poſſeſſion, the 
court refuſed the motion, on the ground that they could not 
do it without his requeſt. 5 


And in another caſe, where the landlord moved to be 
made a defendant, the plaintiff oppoſed it, on the ground 


that the landlord was a member of parliament ; but per Holt, 
he mult be joined; and we cannot compel him to-waive his 
privilege, | : | 


2d No one can be admitted as a defendant under the 
« ſtatute, unleſs he is the actual landlord, or one who has 


„be made a defendant, if he applies; but it is optional in 


Underhill v. 
Durham. 
Salk, 2 56. 


Ibid. 


« been in poſſeſſion; for his might encourage. mainte- 


Therefore where a man deviſed his eſtate to . S., and 
the heir brought his action of ejectment againſt the tenant, 
J. S. (the deviſee) applied to be admitted a defendant, and was 
refuſed, for he was not the actual landlord, = 


Roe ex dim. 
Leake v. Doe. 
Mich. 29 G. 2. 
C. B. | 
Buller N. P. 9 5. 
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Loveclock ex 
dim. Morris v. 
Doncaſter. 

4 Term Rep. 
122. 


and 3 Term Rep. 


783. 


EJECTMENT. 


But the Court permitted a deviſe in ruft to defend in 
ejectment as landlord under the ſtat. 11 Geo. 2. though they 
would not allow ce/tui que truft himſelf. 


So a mortgagee, who had never been in poſſeſſion or re- 


ceived the rents, has been refuſed to be made a defendant. 


ones ex dim. 


oodward v. 
Williams. 


Trin. 138. 2. 
Buller N. P. 95. 


1 Barnes, 122. 


Doe ex dim. 
James v. Roe. 
Hil. 1761. 
quot. 3 Burr. 
1291. 
Fairclaim ex 


dim. Fowler v. 


Shamtitle. 
3 Burr. 1290. 
1 Black. Rep. 


357. S. C. 


Goodright 
v. Rich. 


7 T. Rep. 331. 


Smith ex dim. 


Taylor v Mann. 


1 Will. 220. 


Buller N. P. 10. 


S. C. 


Doe ex dim. 


eſſe v. Bzcchus. 


30 G. 2. at 
Sittings. 
N. P. 110. 


Fenwick's caſe. 


Salk. 257. 
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Alden's caſe. 
5 Co. 105. a. 


Barker v. Wick. 


Salk. 56. 


Buller 


And in cafes of vacant poſſeſſion no perſon claiming title will 
be let in to defend ; but he that can 2 ſeal a leaſe on n the | 


premiſes muſt obtain poſſeſſion. 


& And this rule was made to prevent mere -frangers from. 


&« being admitted as defendants.” 


Therefore a purchaſer of a e ſon, which ſeemed to be a 
pretended title, and where no rent 'had ever deen paid, was 
held to be inadmiſſible as a defendant.“ 


But in this caſe, which was a diſputed title between the 
lord by eſcheat and the heir, neither of whom had been in pof- 


ſeſſion, the Court reſolved, That the title ſhould be tried, and 
ordered the ejectment to be brought by the lord by eſcheat ; 1 
and that the heir ſhould be admitted to defend ey alone, 
or with the tenant in poſleſſion. 


4. Though the defendant confeſſes leaſe, entry, and ouſ- 


ter, yet he may deny that he is in poſſeſhon of the premiſes, 
for which the plaintiff goes and puts the plaintiff upon prov- 
ing it; and if he cannot, he ſhall be nonſuited. 


And where the landlord has been admitted as defendants 


the plaintiff muſt prove that the deſendant or his tenant 
are in poſſeſſion of the premiſes in queſtion. 


may make title to, but to tuch only as were in poſlethon of 
his tenants. 


But it has been ſaid, that if there 5 one r 


as tenant in poſſeſſion, chat the plaintiff need not prove him 


in poſſeſſion; becaufe if he was oo, why did he enter into 
the rule. 


So it is faid in this caſe, that where the huſband 1 leſſor 


of the plaintiff, that the wife may be made a defendant in. 
ejectment. As where the plaintiff's title was by : a pretended 
intermarriage, which was controverted. 


2dly, I ſhall now conſider more particularly certain Ales 
which are good in this action. | 


I. „ That the lands for which: the ee e is brought 


& are ancient demeſne, is a good plea in abatement.” 


But the plea muſt ſtate, that the lands are held of ſuch 


a manor which is ancient demeſne, not that they are parcel of 
the manor ; for — 5 the manor is ancient demeſne, yet 


the 


For the rule 
15, That the landlord ſhall defend for the premiſes only, 
whereof his tenants are in policthon ; and the party does not 
admit himſelf landlord of any premifes which the plaintiff 


8 33 
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ſtating the manor to be ancient demeſne. 


fee: the plea on ſpecial demurrer was held to be bad. 


© EJECTMENT. 


| the manor and the demeſnes of the manor are impleadable 
in the king's courts and at common law, and not in the lord's 


courts, for that would be to make the lord judge in his own 
cauſe. But lands held of a manor which is ancient demeſne, 
are impleadable in the court of ancient demeſne, and there 
only, F. N. B. 11 m. 1 Roll. 324. . : 
Therefore if the lands are copyhold and ancient demeſne, 
the ejectment for them muſt be tried at common law; for 


copyhold lands cannot be held of a manor, but muſt be parcel 
Fl., 55 | e 


« So the plea ſhould ſtate the manor o be ancient demeſne.” 


For where in this caſe the affidavit on which the plea 
was grounded, only ftated, * That the lands ſtated in the 
« declaration were ancient demeſne, and held of the manor 
« of Godmanchefter,” without ſaying that the manor was ancient 


demeſne, it was adjudged to be bad and ivfufficient : for this 


plea being to ouit the courts above of juriſdiction, it can 
only be done by ſhewing another which has, and that is by 
Beſides, the 
eſtate of the leſſor of the plaintiff ſhould appear; for if he 


has only a ferm, he cannot ſue in the courts of ancient de- 


mejne. 


But this being a dilatory plea to the juriſdiction of the 
court, mult always be verified by affidavit. 


2. If the plaintiff after iſſue, and before trial, enters into part 


of the lands in diſpute, the defendant may at the aſſizes plead 


this as a plea puis darrein continuance, in bar of plaintiff's 


action: but it is at the diſcretion of the judges if they will 
admit it; but it they do, it ſtops the trial, and the plaintiff is 


not to reply to it at the aſlizes, but the judge is to return it 


as parcel of the record of Nif Prius. 8 
3. Accord and ſati faction is a good plea in ejectment. 


For ejectment ſuppoſes a treſpaſs; and they are ſo inter- 


voven, that they cannot be ſevered : and in all actions which 
| ſuppole a wrong vi et armis, and where a capias and exigent 
lay, accord is a good plea. 5 | 


* 4. General eſtates in fee-ſimple may be generally pleaded, 
but the commencement of eſtates-tail, and other particular 
eſtates, ought to be ſhewn, unleſs where alleged only by 
way of inducement. So the life of tenant in tail or for life 
ought be averred. . | | 


As where to treſpaſs for ſpoiling plaintiff's graſs, defendant 


| juſtified and derived his title under one Knight, who was laws- 
fully entitled to the remainder of a term for ninety-nine years, 


without ſaying any thing more, or how derived out of the 


| So 
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Brittle = Dade. 
. Salk. 185» 


Doe ex dim. 
Ruſt v Roe. 
2 Burr. 104. 


Hatch v. Can- 
non. 3 Wil. 51. i 


Moor v. 
Hawkins. 
Yelv. 180. 


Henry Peytoe's. 
caſe, 
9.Co. 77. . 
Brownl. 128. 
S. C. 


Co. Litt. 303. b. 
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hn's v. 
hitley. 
3 Wilſ. 68. 
Scilly V. Dally. 
Salk. 562. 


S. P. 
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Shepherd's caſe. 
Cro. Car. 190. 


Anon. 


Salk. 516. 


Roe ex dim. 
Haldane and 


Utry v. Harvey. 


4 Burr. 2484- 


Bull. N. p. 110. 


Doe ex dim. 
Criſp v. Barber. 
2 T. Rep. 749. 
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ex dim. 


Br ookholding V. 
Baldwin. 
Worceſter Sum. 


AlT. 1759. MSS. 


EJECTMENT. Ze” 

So no one can in pleading make title to a copyhold, unleſs 
he ſhews a grant thereof; it is not ſufficient to ſay, © that 
ſuch a one was ſeiſed in fee, or in tail,” c. ET” 


Note; If judgment in ejectment be figned in a country 
cauſe for want of a plea, but no poſſeſſion delivered, a judge 
at his chambers, at any time before the aſſizes, may compel 
the plaintiff to accept of a plea; but if poſſeſſion has been 
delivered, he is without remedy. 1 | 


5. OF THE EVIDENCE.  _ 
As in this action each party claims a title to the lands, I 
ſhall conſider together 5 | 


THE EVIDENCE FOR THE PLAINTIFF AND DEFENDANT» 


1. „In ejectment the plaintiff muſt recover by the ſtrength 
& of his own title, not by the weakneſs of his adverfary's, 
« for whom poſſeſſion is a good title. The plaintiff muſt 
& therefore always ſhew a good and ſufficient title in himſelf, or 
« he cannot recover.” | 3 0 


Therefore where in an ejectment under two ſeveral de- 
miſes, a title was proved in one of the leſſors of the plaintiff 
(Mrs. Haldane), but a witneſs for the plaintiff proved that 
ſhe had aſſigned all her intereſt in the premiſes to the other by a 


_ deed then in court; but the plaintiffs refuſed to produce this 


deed, upon which a nonſuit took place; for by this evidence 
all title was taken away from one of the leſſors of the plain- 
tiff, and there was no proof of the conveyance to the other, 
and ſo no proof of any title in him. FL | 


« So that it will be ſufficient for the defendant in eject- 
«© ment to prove a 2izle out of the lefſor of the plaintiff, though 
« he can prove no title in himſelf.” 8 . 


*As where the leſſor of the plaintiff claimed under a de- 
miſe of the rectory-houſe, &c. from the rector for 21 years, 
and the defendant had entered on him without any colour of 
title whatever, the defendant at the trial relied on the leaſe 
being void under ſtat. 13 Eliz. c. 20. by reaſon of the non- 
reſidence of the rector, he having been abſent for more than 
80 days within the year, which fact was proved; it was de- 
cided, That by the words of the ſtatute, the leaſe being de- 
clared to be void, the leſſor of the plaintiff had no title, 
and ſo could not recover, though the defendant had no co- 
lour of title, and was a ſtranger and a wrong-doer.. 

So in ejectment for a moiety of an Inn at Bewdley, which 
was copyhold, the plaintiff relied for his title only on pay- 


ment of rent, which had been uniformly paid to him for 


forty years, twenty-eight years by the defendant's huſband 
in her right, and twelve years by the defendant herſelf; the 
„ counſel 


1 
1 
_ _ 


'  EJECTMENT. 


had been entailed by an old ſurrender to her father for life, 


| with remainder over; and that the father, though only te- 
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aw for the defendant offered to prove that the premiſes 


nant for life, had made a leaſe for 500 years in truſt, as to 


one moiety for the perſons under whom the plaintiff claim- 


ed, and as to the other moiety in truſt for her; that the rent 
had been paid by the defendant, ſuppoſing the leaſe was 


good, which in fact was void ſince the father's death. It 
was objected, for the plaintiff, that this evidence was inad- 


miſſible; 1ſt, Becauſe payment of rent was concluſive evi- 


dence againſt the defendant, that ſhe could not ſet up a 


title in herſelf, but ſhould have let the plaintiff into poſſeſ- 
ſion, and then have brought her ejectment: 2dly, That ſhe 
was barred by the ſtatute of limitations. But Baron Adams 


over-ruled both objections ; holding, 1ſt, That ejectment 


being an aCtion to try the title, the defendant was at li- 
berty to ſet up a title in herſelf : 3dly, That the holding being 


as a tenantcy in common, the defendant was never out 
of poſſeſſion, and ſo that the ſtatute did not attach, and relied 
on Reading v. Rayſton, Salk. 242. | | 


So where the leſſor of the plaintiff held 2 leaſe of the 


premiſes for which the ejectment was brought, for twenty- 
one years, and the defendant was his under-leſſee: it was re- 


ſolved, That in ejectment for theſe premiſes, the defendant 
might ſhew 7hat his landlord's term was expired. 


Hut if he proves a title out of the leſſor of the plaintiff, 


it muſt be a good and a ſubſiſting one elſewhere ; a ſup- 
e poſed title in another will not be ſuſficient,” _ | 


England ex dim, 
Syburn v. Slade. 
4T. Rep. 682. 


As if the defendant was to produce an old leaſe of one - Bull. N. P. 110. 


thouſand years to another of the lands in queſtion ; that 
alone would not be ſufficient, unleſs he proved poſſeſſion under 
ſuch leaſe within twenty years. e ; | 


So in ejectment by the ſecond mortgagee againſt the mort- 


gagor, he ſhall not give in evidence the title of the firſt mort- 
gagee in bar of the ſecond, for he is barred to aver againſt 


his own act, that he had nothing in land when he made the 
ſecond mortgage. DES | 


Do if the defendant produces an old mortgage-deed, 
whereon intereſt has not been paid, nor mortgagee entered, 
againſt the title of the leſſor of the plaintiff, who claims 
under the mortgagor, this will not be ſufficient to defeat 
the leſſor of the plaintiff; becauſe that no intereſt appearing 


to be paid, the Court will preſume that the mortgage was 


fatisfied : but if the defendant can prove payment of inte» 
reſt upon ſuch mortgage after the time of redemption, and 
within twenty years, it will 'be ſufficient to nonſuit the 


plaintiff. 


80 where the defendant produced à mortgage-deed for 
years of the anceſtor of the leſſor of the plaintiff, upon 
NS FLA 
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Lindſey v. 
Lindſey. 
Bull. N. P. 110. 


Wilſon v. 
Witherby. 

8 Ann. in Kent, 
per Holt. 

Bull. N. P. 110. 


Farmer ex dim. 
Earl v. Rogers. 
2 Will. 26. 
Buller N. P. 110. 
CO 
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and was in poſſeſſion. 


Zuller N. P. 112. 
[ 458 ] 
Dougl. 665. 


Doe ex dim. 
Bowerman v. 
Sybourn. 

7 Term Rep. 2, 


_ jected the evidence of the bill at the trial, and ruled, 


EIECTMENT. 
which was this indorſement, © Received zoth of March 


« being after the day limited in the proviſo) from Mrs. M. O. 
& cool. on the within written mortgage; and I do hereby 
cc releaſe to the ſaid M. O. and diſcharge the mortgaged 
&« premiſes of the ſaid term of five hundred years” the 


ejectment was brought by the heir at law againſt the de- 


fendant,.who had got the mortgage-deeds in his hands, 
At the trial he produced the above 


mortgage-deed, and inſiſted that the mortgage term was ſtill 


ſubſiſting, and that the poſſeſſion was ſuthcient againſt the 


plaintiff, who mult recover by the ſtrength of his own caſe. 


To prove the term ſubſiſting, the defendant relied that the 


term being created by deed, could only be ſurrendered by 
deed, which here was not the caſe, and that the payment 
being after the day limited in the proviſo of the mortgage- 


deed, that the legal eſtate was till in the mortgagee : but 


on a Caſe reſerved, the Court were of opinion, 1ſt, 'That theſe 


words amounted to a ſurrender : 2dly, That ſuch ſurrender 
might be by note in writing, within the ſtatute of frauds; 


for under the ſtatute, any term of years may be created by 
writing without deed, and the ſame be ſurrendered by deed or 
note in writing : and 3dly, That ſuch note in writing was 
not required to be ſtamped. The Court therefore held, 
That the defendant ſhewed no ſubſiſting title againſt the 
leflor of the plaintiff under this deed; and the plaintiff 
therefore recovered. | IS 


« And though leſſor of the plaintiff in ejectment muſt 


&« ſhew a good and ſubſiſting title in himſelf ; yet in the caſe 


« of Lade, Bart. v. Holford, Paſch. 3 Geo. 3. B. R. Ld. 


% Mansfield declared that he and many of the judges had 
“ reſolved never to ſuffer a plaintiff in ejectment to be non- 
“ ſuited, by a term flanding out in his own truſtee, or by ſetting 
« upof a ſatisfied term by the mortgagee againſt the mortgagor ; 


“ but that he would direct the jury to preſume it to have 


been ſurrendered.” | | 

Therefore where to an action of ejectment the defendaat 
ſet up a leaſe made to him by one J. Pym, which term was 
then ſubſiſting, dated 16th Ofcber 1789, for 81 years. 
Againſt this it was objected on the part of the plaintiff, 
That it did not appear that J. Pym had at that time the legal 
eſtate in him ; but that it was at that time outſtanding in his 
truſtee, without whoſe concurrence no legal title could be 


made; and the plaintiff's counſel offered in evidence a bill in 
Chancery, filed by the preſent defendant and John Pym 


againſt Boꝛber man and H. Holt, the ſurviving and only truſtee 


in J. Pym's father's. will, praying, among other things, a 
conveyance of the legal eſtate to the ſaid J. Pym, (the truſts 


in J. Pym's father's will being to the uſe of J. Pym, and to 


convey the ſame to him on his attaining the age of 21 years,) 


which bill had afterwards been diſmiſſed. Lord Kenyon re- 
hat the 


jury 
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jury might preſume that a legal conveyance had taken place 


from the truſtees to 7. Pym on his coming of age, purſuant 
to the truſt; ſo that he had the legal eſtate in him at the 
time of making the leaſe. The plaintiff ſubmitted to a non- 
ſuit. Afterwards, on a motion for a new trial, the Court 


concurred with Lord Kenyon, and refuſed a rule to ſet aſide 


the nonſuit. „ | | | 
ce Sg it has been held, that where a legal term is created 


ce for a particular purpoſe, if that purpoſe is ſatisfied, or if 


© unſatisfied, not interfering with the conteſting parties, it ſhall 


4 not be ſet up againſt the leſſor of the plaintiff.“ 


For where an ejectment was brought for a moiety of the 
manor of Winkburn, under the will of Dr. Burnell as one of 
his coheirs. By the teſtator's marriage-ſettlement A. D. 
1748, two terms had been created, one for ninety-nine years 
to ſecure an annuity of 200 J. per ann. to the teſtator's mo- 
ther; the other of 1000 years to raiſe 2000 J. for his wife in 
caſe ſhe had no iſſue. The teſtator died in 1774, leaving no 
iſſue, and by his will deviſed all his eſtates to truſtees in truſt 


after the death of his wife, for ſuch perſons as according to 
the laws of deſcent ſhould be his heirs at law. The defend- 
ant in 1776 had been found heir at law in conſequence of an 


iſſue out of Chancery, as deſcended from a daughter of a 
common anceſtor, and was in poſſeſſion; the leſſor of the 


plaintiff claimed as heir at law, by deſcent from another 


Doe ex dim. 
Briſtowe v. 
Pegge. | 
1 Term Rep. 


758. 


ſiſter of the ſame anceſtor, and brought his ejectment for 


the moiety, and did not mean to diſturb the terms above created: 
the defendant ſet up theſe terms againſt him: but it was ad- 


judged, That as the plaintiff went to recover the lands, ſub- 
Jeet to the uſes of the ſubſiſting term, that this term ſhould never 


| beſet up by a third perſon. 


« But by a later determination, this has been altered; and 


2-06 the law is now held to be otherwiſe.” 


This was the caſe of Doe ex dem. Hodgſon v. Staple. 2 Term 


Rep. 684. In which caſe it was reſolved, That as the plain- 


tiff in ejectment muſt recover by virtue of a legal title, a 
fatisfied term might be preſumed to be ſurrendered ; byt an 


unſatisfied term, raiſed for particular purpoſes (as for ſecur- 


ing an annuity, ex. gr.), might be ſet up as a bar, even though 
1 party had otherwiſe good title, and claimed ſubject to the 
charge. e „ | „ 


2. „Where ſeveral matters are neceſſary to give a com- 
** plete title, the plaintiff niuſt prove all thoſe requiſites.“ 


Therefore where in an ejectment for a rectory, the 
plaintiff proved the taking of the tithes only, but not an entry 
into the glebe, he was nonſuited. | 

For if an ejectment is brought for a rectory, the plaintiff 
ought to prove that his leſſor was admitted, inſtituted, and in- 
= LE, | | | : ducted, 


Harris v. Stroud. 
Latch 62, 


Snow v. Philips, 
1 Sid. 220. 
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Heath v. Prynn. 
1 Vent. 14. 
1 Sid. 426. S. C. 


Buller N P. 105. 
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England ex dim. 
Syburn v. Slade. 
4 Term Rep. 
682. : 


dufted, and had read and ſubſcribed the thirty- nine articles, and 


had declared his aſſent and conſent to all things contained in the Book 


of Common Prayer. But he need not prove a title in his patron ; 


for inſtitution on the preſentation of a ſtranger is ſufficient 
to bar him, who has right in ejectment, and put the right- 
ful patron to his quare impedit. ; F 


So he muſt alſo prove preſentation ; and inſtitution alone | 


is not ſufficient evidence of preſentation, though it was 
recited in the letters of preſentation, eſpecially if induction 
and poſſeſſion has not followed. | Bs 


But, guere, if proof of a verbal preſentation would not be 


ſufficient ? 
« But reaſonable preſumption is admiſſible in favour of a 
ce title.” | ; | | | : | 
As in an ejectment for an inn at Lewiſham in Kent, the 
defendant having proved that the firſt title ſet up by the 


leſſor of the-plaintiff was at an end, he being a leſſee under 


one George Pym; another leaſe was offered in evidence made 
to the leſſor of the plaintiff, by one Fobn Pym, who claimed 
under the will of George Pym, who thereby gave the eſtate 
in queſtion to truſtees, in truf? for Fohn Pym, and to convey 


the ſame to him when he attained the age of tawenty-one years : 


this age he had attained three years before, but there was no 
conveyance from the truſtees to John Pym given in evidence: 


for this, Juſt. Gould nonſuited the plaintiff. On a motion 


for a new trial, the Court ſet the nonſuit aſide, holding, that, 
it might be preſumed that the truſtees had done their duty in mal- 
ing the conveyance when John Pym came of age, and that a jury 


might be directed to preſume a conveyance or ſurrender in 


Earl ex dim. 
Goodwin v. 
Baxter. 

2 Blackſt. Rep. 
1228. 


much leſs time than twenty years. 


| So where in an ejectment for the reſidue of a term, 
created the 5th of Elizabeth, the plaintiff produced the 


original leaſe, and proved poſſeſſion in himſelf, and thoſe 
under whom he claimed, ſince 6th of Ann. and proved one 
meine aſſignment in the 16 Fac. 1.; the plaintiff was non- 


| ſuited at the trial for want of proving all the aſſignments, 


it being ſuppoſed to be neceſſary for him to prove every ſtep 


of his title, and ſo the meſne aſſignments; but the Court ſet. 
the nonſuit aſide, holding that meſne aſſignments ſhould be 


preſumed after fo long a poſſeſſion. | 
3- © This being an action of treſpaſs, every part of the 
e declaration mult be proved.“ | 


For where the plaintiff declared in ejectment for an houſe 
in Peter s ſtreet and Ward of Cheap, and the defendant proved 
that the houſe was in the Ward of Farringdon, and that no 
part of Peter's-/treet was in the Ward of Cheap, the plaintiff 
was nonſuited. | | | | 


« But 


 EJECTMENT. Es 130 
ec But if the plaintiff declares on a leaſe of a certain date, FEA 
'* though his proof does not eſtabliſh that leaſe as declared 
© on, yet if he proves a good and ſubſfting leaſe at the time, 
cc jt ſhall be ſufficient.” _ | | 85 


4s where the declaration was on a leaſe made the 14th of Force v. Foſter, 
January, 30 of liz. and the evidence was a leaſe ſealed he 4 Leon. 14. 
13th of the ſame year, the evidence was held to be good, 
for if it was a leaſe ſealed the 13th, it was a good leaſe on 
: the 14th. . | e | 5 
4. © Leaſes at will exiſt now only notionally; and now Per Lord Manf- 
« all leaſes are deemed to be from year fo year, and cannot 8 | 
te be determined without reaſonable notice, which may be [ 460 J 
« done by either party.” _ e e | 
All leaſes for uncertain terms are prima facie leaſes at will» Per De Grey, 
and it is the reſervation of an annual rent that turns them © | <6 
into leaſes from year to year; it is poſſible that circum- 127 5 
ſtances may make them leaſes for a longer time, as where | 
the crop (liquorice or madder, for example) does nut come 
to perfection in leſs than two years; and perhaps the nature 
of the ground and courſe of huſbandry may deſerve to be 


conſidered, | 


4 


But though a cuſtom is proved to exiſt where the lands Roe ex dim. Bree 
lie, that where any part of the lands are open fields, that that rein 1 
ſnall give the tenant a right to hold for three years; yet 2275 CR 
where there is an indeterminate taking, this cuſtom ſhall | 
not control it: the rule now laid down for ſuch an indeter- 

minate demiſe is always a taking from year to year, and the 

cuſtom is unreaſonable; for ſo by the tenant's having one 

acre of common field, might he determine the tenure of one 


hundred acres held in ſeveraltx. 


And even where an infant becomes entitled to the rever- Maddon . 
= . * ite. 
ſion of an eſtate, or demiſes it himſelf reſerving rent, he + Term Regs 


cannot recover the poſſeſſion by ejectment, without giving 199. 


the regular notice. | 

So where there was an agreement for a leaſe made by the Doe ex dim. 
leſſor of the plaintiff for her own life, but a clauſe in it that 1 — 

. Smith, 2 Term 

her ſon (who was then an infant) ſhould have a power to take Rep. 436. 
the houſe himſelf, when he came of age, it was adjudged, That , 
under this agreement, the ſon, on his attaining his age of 
twenty-one, ſhould fignify his intention in a reaſonable time, and 
that where he did not do ſo for a year, and then gave notice 
to the tenant to quit, that the tenant could not on ſuch 
notice be evicted, 9 | | 5 


2. As to the time of the notice, it is ſettled that 


Wherever therefore the landlord brings ejectment for Parker ex dim. 
lands fo demiſed at will, he muſt prove © That half a year's aq Con- 
Previous notice was given to the tenant to quit, or to his exe- 3 Will. 25. 
cutor, in caſe of his death,“ or the plaintiff ſhall be non- 
ſuited at the trial. bros | 
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Goodtitle v. 
Mulſlewhite. 
Exon Sum. Aſſ. 
1783. MS. 
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Doe ex dim. 
Dazget v. 
Snowden, 
2 Black. Rep. 


3224. 


| Doe ex dim. 

| Parry v. Aazell. 
Eſpin. N. P. 
Caſ. 94 


Right ex dim. 
Flowerv. Darby, 
1 Term Rep. 
159. 

Doe ex dim. 
Kigge v. Bell, 
& Term Rep, 

471. 


EJECTMENT. 


But where the notice was given on the 30th of September, 


being the day after Michalmas-day, to quit at Lady- day fol- 


lowing, Juſtice Heath ruled the notice ſuſhcient, 
« And ſo the courſe of huſbandry, and the cuſtom of the 


ic country, has admitted ſome relaxation as to the preciſe 


«& rm required.” | 


As where the ejectment was for lands on the following 
caſe. On the 5th of Ober 1769, by written memoran=- 
dum, the plaintiff agreed to let to the defendant a farm at 
Newham, to hold the arable land from the 13th of February 


following; the paſture from the 5th of April, and the meadow- 
ground from the 12th of May, for ſeven years at 261. per 
annum rent, payable at Michaelmas and Lady-day, the de- 
fendant to have a waygoing crop; the defendant continued 


tenant till the end of the term. On the 3oth'of September 
1777, the plaintiff gave a written notice to quit the arable 
land on the 13th of February, the paſture on the 5th of 


April, and the meadow on the 12th of May following : and 
the queſtion was, if this was a ſuffictent notice? it being in- 


ſiſted on for the defendant, that the notice thould have been 


given the 13th of Augiſt, which would have been fix com- 


plete months before the firſt day of quitting. Burt per Cur. 
the fix months notice to quit is required by law, except 


where any ſpecial agreement, or the cuſtom of particular 
places intervenes, the true conſtruction of this agreement 


is an holding from Lady-day to Lady-day, the rent is fo re- 


ſerved; and though part of the farm is to be entered on, 


and quitted the 13th of F-5ruary, it is no more than the 
_ cuſtom of moſt countries would have directed without any 
ſpecial words, on a taking from Lady-day to Lady-day, that 
being the time when the land is to be prepared for lent- 


corn; and as the tenant outgoing has the benefit of the 
waygoing crop, any inconvenience to him is obviated, where- 
as great miſchief might happen to landlords, if compelled 
to give a notice ſo carly as Augiſt, as it would enable the 
tenant to haraſs the land. | . 


So it has been ruled, That the notice may have relation to 


the tenancy; ſo that, on a taking by the month, a month's 
notice to quit may be ſufficient. | | Z 


And the leſſor cannot determine his will at any time, 
“but mult determine it at the end of the year.” _ | 


For the fx months notice to quit muſt be given at the 
end and expiration of the firſt ix months, ſo that he notice 


muſl be to quit at the end of the year., 


But when the leſſor leaſed for ſeven years by parol, (which 
demiſe was void by ſtat. of frauds,) „“ to hold from old 
| Lady-day and to quit at Candlemas,” and the leſſor of the 


plaintiff conceiving that the leaſe being void, the tenant muſt 


be taken as a tenant at will holding from Lady-day, and ac- 
cordingly gave ſix months notice to quit at that time, the 
| ; | notice | 


Ty op A; *h own 


EJECTMENT. nl 
notice was held to be bad: and it was reſolved, that though 
the leaſe was void, that the holding was to be deemed as un- 
der the agreement, and ſo that the notice ſhould have been 


to quit at Candlemas. | | 
« Tt has been ruled at N/ Prius, That where notice to 
« quit has been ſerved on the tenant, and the landlord be- 
« ing ignorant of the time when the tenantcy commenced, 
ce has given the notice to quit at the wrong time; that is, 
* not, at the end of the year; that the tenant when the notice 
« js ſerved ought to inform the landlord of his error, and 
inform him of the true time.” % EIS | 
gut in this caſe, where the defendant held from Michael- * | 
mas, and the notice to quit was at Midſummer, on receiv- 4 Term Rip, 
ing the notice, he made no objection as to the time, but 366. 
ſaid I pay rent enough already, and it is hard to uſe me E 462 J 
thus:“ the judge refuſed to nonſuit the plaintiff at the . 
trial, holding that the defendant had waived the objection 
as to the time of the notice, by not objeCting to it at the 
time, and the plaintiff had a verdict; but it was ſet aſide, 
the Court being of opinion, That the objection was not 
waived, but that the defendant might avail himſelf of it at 
the trial. | ee dry Ee EE 
© But there may be a waiver of the regular notice.“ 
y v. New. 


As where three months only was given by the tenant, Shirley v. 

and the leſſor neither expreſſed an aſſent or diſſent to the ogg 
admitting it, and took the rent up to the time when the a 
tenant quitted, Lord Kenyon ſaid that it ſhould be taken as 

a waiver of the regular notice to quit, and an acquieſcence 


on the part of the leſſor. 


3. © As to the form of the notice, it muſt be poſitive, and 
& not leave an option in the tenant to quit, or to hold over 
© on certain terms.” 2 | TY | 
The notice ſerved on the tenant-was in writing, and in — ex dim. 
. | | . - atthews v. 
the following words: © I deſire you to quit poſſeſſion on 7... 
Lady-day next, or 1 hall inſiſt upon double rent: it was in- Douglas 167. 
ſiſted that this was not a good notice, as not being poſitive, i 
but leaving an option in the tenant to pay the double rent; 
but the Court held it to be ſufficiently poſitive, and that the 
latter words only were added by way of threat of the con- 
ſequence of holding over the poſſeſſion; but that had the 
words been © or elſe that you agree to pay double rent,” 
there the tenant would have had an option, and the notice 
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Not have been ſufficient. 
ones ex dim. 


4. As to the ſervice of the notice, it was decided, That where Je b 
the ſervice of the notice to quit was on a maid-ſervant in the 9 . 
defendant's houſe, to whom it was delivered, and the contents 4 Term Rep. 
of it explained, but there was no evidence of its having come 464- | 
to the defendant's hands, and the houſe was not on the de= 
miſed premiſes, the Court held this a good and ſufficient 

| | — | ſervice ; 


* 
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ſervice; for the ſervant who” was in the power of the de- 


Throgmor ton. 
v. Whelpcale. 
Hil. 9 G. 3 

B. R. 

Buller N. P. 96. 
Goodrighit ex 
dim. Morgan 
V. Shirley. 


Glouceſter Lent 
Aſſ. 1765 MSS. 
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fendant, might have been called to prove that ſhe had not 


delivered it to her maſter ; but not being ſo, it was preſump- 


tive proof that he had received it. 


5. In what caſe notice is unneceſſary. 1. This is the caſe 
where the tenant has attorned to ſome other perſon, or done 


ſome other act, diſclaiming to hold as tenant to the landlord : 


in ſuch caſe no notice is neceſſary. 


As where the ejectment was for the long-room in Briſtol, 
the leſſor of the plaintiff claimed under a leaſe from a 
Mr. Vernon, granted in 1762: the defendants had been in 
poſſeſſion three or four years before the granting of this 
leaſe, and continued to the bringing of the ejectment: the 
defendants inſiſted that they had never attorned or acknow- 
ledged Morgan (the leſſor of the plaintiff) as leſſor; and 
if they had, that they ought to have had a notice to quit : 


but per Wilmet, Juſt. as the defendants have never allowed 


the right of Morgan, but diſclaim the tenantcy under him, 
notice cannot be neceſſary, and therefore having proved the 
right of Vernon, under whom Morgan claims a title to the 
premiſes, he has a right to recover without notice, _ 


2. So in the caſe of leaſes made by mortgagors after the 
making of the mortgage (ante). = 5 . 
6. © It often happens that after a notice to quit has been 
regularly ſerved on the tenant, that the landlord does 


* ſome act which amounts to a waiver of this notice.” 


Doe ex dim. 
Chency v. 
Batten. 


Cowp 243. 


As to which it has been ſettled, 

That the mere acceptance of rent, after the time of the 
„notice expired, unaccompanied by other circumſtances, 
“ ſhall not be a waiver of the notice to quit.“ 


For where the leſſor of the plaintiff ſerved a regular 
notice on the defendant to quit at Michaelmas, and the de- 
fendant not quitting accordingly, he brought his ejectment, 
and laid the demiſe to the plaintiff on the 3oth of September: 


the leſſor afterwards, before the trial, which was in Hilary 


Goodright ex 
cim. Charter v. 
Cordwent. 

6 T. Rep. 219. 


term following, accepted the rent due from Michaelmas to 
Chriſtmas; this, it was inſiſted, being ſubſequent to the 
time when the defendant had notice to quit, was a waiver 
of the notice; but the Court were of opinion that it did not 
of ufelf amount to a waiver, but was proper evidence to be 
left to the jury, 9 animo it was done: as it might be a 
waiver only of the double rent, to which leſſor was entitled; 
or he might have taken it under the terms that it ſhould 
not be a waiver of the notice. = 


The law as to this point 1s now ſettled, that it ſhall be 
left to the jury to ſay whether it was received as rent, and 
if fo, it is a waiver of the notice; but if accepted only as a 
ſatisfaction for the time occupied by the tenant, after the 
notice, ſuch ſhall not be a waiver of the notice. 

5 | But 


But where the ejectment was by a landlord againſt his 

tenant on a proviſo for a re-entry for a forfeiture, it was held 
by the whole Court, that the leſſor's bringing an action of 
covenant for half a year's rent ſubſequent to the time of the 
demiſe laid in the declaration in ejectment, was a waiver of 


463 
Roe ex dim. 
Crompton v. 
Minſhail. 
Paſc. 33 G. 2. 
B. R. 8 | 
Buller N. P. 96. 


the right of entry for the forfeiture, and an acknowledg- 


ment that the covenant then ſubſiſted: for had the leaſe been 
at an end, it could not ſupport an action of covenant ; and courts 
at law always lean againſt forfeitures. 


And on the ſame ground, where the cjectment has been to 
recover lands demiſed, grounded on ſtatute 4 Geo. 2. c. 28. for 
non-payment of rent, and no ſufficient diſtreſs, acceptance 
of rent after the time of the demiſe laid, has been held to 
be a waiver of the right of recovery; for it is a penalty; and 
by accepting the rent the party waives the penalty. | 


However, in this caſe, where by a covenant in the leaſe 
the leſſee was bound to repair, and in caſe of not repairing 
within three months after notice, a right of entry was given; 
on the 18th of April the leſſor gave notice of the want of re- 
pairs, which were not done, and of courſe his right of entry 
accrued the 18th of July following. The leſſor accepted 
rent up to the Miebaelmas following; and afterwards, on the 
2d of November (the houſe being not then in repair) brought 
his ejectment. The receipt of rent ſubſequent to the for- 

feiture, was objected to by the defendant as a waiver of the 


Per Afton, Juſt. 
Cowp. 247. 
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forfeiture. It was ruled by Lord Kenyon, and afterwards con- 


firmed by the Court, That if the demiſe in ejectment had 
been antecedent to the receipt of rent, that ſuch would have 
been a waiver ; but being ſubſequent to it, there was no rea- 


fon why the leſſor might not give an indulgence to the te- 
nant, and bring his action ſubſequent to the receipt of the 


rent, particularly as the premiſes were not then repaired. 


5. „% Where /eaſes for /ife or years are void or voidable, 
e poſſeſſion is recovered of the lands demiſed by this 
action; but it often occurs in evidence, that the leſſor 
© may have barred his right of entry, and of recovery of 
«© the lands by ſome act affirming that which he might 
© have avoided.” | | 


* 


head, | | 
1ſt. © Where a leaſe is abſolutely void, nothing implied 


all amount to a confirmation El it, or a waiver of the right 


olf recovering the poſſeſſion from the tenant, who derives 
« his title under it? | DIES 

As where tenant for life made a greater leaſe than. he 
could lawfully make, which of courſe was void; though he 
In remainder atcepted the rent, after the death of the tenant 
for life, it was held not to confirm the leaſe, which was 
void ab initio, | RE SLE LAs 


I ſhall therefore conſider zhe caſer that have occurred on this 


Co. Litt. 215. b. 


Doe ex dim. 
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Butcher. 
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Da | 1 


452 


Throgmorton 
v. Whelpdale. 
Hil. 9 G. Jo 
B. R 


Buller N. P. 96. 


Goodright ex 
dim. Morgan 

v. Shirley. 
Glouceſter Lent 
Aſſ. 1765 MSS. 


L 4631 


Doe ex dim. 
Cheney v. 
Batten. 
Cowp 243. 


Croodright ex 
Im. Charter v. 
Cordwent. 

6 T. Rep. 219. 


EIECTMENT. 


ſervice; for the ſervant who” was in the power of the de- 
fendant, might have been called to prove that ſhe had not 
delivered it to her maſter ; but not being ſo, it was preſump- 

tive proof that he had received it, | | | | 


5. In what caſe notice is unneceſſary, 1. This is the caſe 
where the tenant has attorned to ſome other perſon, or done 
ſome other act, diſclaiming to hold as tenant to the landlord : 


in ſuch caſe no notice is neceſſary. 


As where the ejectment was for the long-room in Briſtol, 
the leſſor of the plaintiff claimed under a leaſe from a 
Mr. Vernon, granted in 1762: the defendants had been in 
poſſeſſion three or four years before the granting of this 
leaſe, and continued to the bringing of the ejectment: the 
defendants infiſted that they had never attorned or acknow- 
ledged Morgan (the leflor of the plaintiff) as leſſor; and 
if they had, that they ought to have had a notice to quit : 


but per Wilmer, Juſt. as the defendants have never allowed 


the right of Morgan, but diſclaim the tenantcy under him, 
notice cannot be neceſſary, and therefore having proved the 
Tight of Vernon, under whom Morgan claims a title to the 
premiſes, he has a right to recover without notice. f 


2. So in the caſe of leaſes made by mortgagors after the 
making of the mortgage (ante). | 

6. * It often happens that after a notice to quit has been 
« regularly ſerved on the tenant, that the landlord does 
“ ſome act which amounts to a 2baiver of this notice. 


As to which it has been ſettled, 


That the mere acceptance of rent, after the time of the 
notice expired, unaccompanied by other circumſtances, 
* ſhall not be a waiver of the notice to quit.“ 5. 


For where the leſſor of the plaintiff ſerved a regular 
notice on the defendant to quit at Michaelmas, and the de- 
fendant not quitting accordingly, he brought his ejectment, 
and laid the demiſe to the plaintiff on the 3oth of September: 
the leſſor afterwards, before the trial, which was in Hilary 
term following, accepted the rent due from Michaelmas to 
Chriſimas; this, it was inſiſted, being ſubſequent to the 
time when the defendant had notice to quit, was a waiver 
of the notice; but the Court were of opinion that it did not 


of itſelf amount to a waiver, but was proper evidence to be 


left to the jury, guo animo it was done: as it might be a 
waver only of the double rent, to which leſſor was entitled; 
or he might have taken it under the terms that it ſhould 
not be a waiver of the notice. 8 


The law as to this point is now ſettled, that it ſhall be 
left to the jury to ſay whether it was received as rent, and 
if ſo, it is a waiver of the notice; but if accepted only as a 
ſatisfaction for the time occupied by the tenant, after the 
notice, ſuch ſhall not be a waiver of the notice. 


5 But 


EIECTMENT. 8 
Zut where the ejectment was by a landlord againſt his 
tenant on a proviſo for a re-entry for a forfeiture, it was held 
by the whole Court, that the leſſor's bringing an action of 
covenant for half a year's rent ſubſequent to the time of the 
demiſe laid in the declaration in ejectment, was a waiver of 
the right of entry for the forfeiture, and an acknowledg- 
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Paſc. 3 G. - 
B. R. Y 
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ment that the covenant then ſubſiſted: for had the leaſe been 


- 


at law always lean againft forfeitures, 


And on the ſame ground, where the ejeFment has been to 
recover lands demiſed, grounded on ſtatute 4 Geo. 2. c. 28. for 
non-payment of rent, and no ſufficient diſtreſs, acceptance 
of rent after the time of the demiſe laid, has been held to 
be a waiver of the right of recovery; for it is a penalty; and 
by accepting the rent the party waives the penalty. | 


However, in this caſe, where by a covenant in the leaſe 
the leſſee was bound to repair, and in caſe of not repairing 
within three months after notice, a right of entry was given; 
on the 18th of April the leſſor gave notice of the want of re- 
pairs, which were not done, and of courſe his right of entry 
accrued the 18th of July following. The leflor accepted 


at an end, it could not ſupport an action of covenant ; and courts 
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rent up to the Michaelmas following; and afterwards, on the 


2d of November (the houſe being not then in repair) brought 
his ejectment. The receipt of rent ſubſequent to the for- 


feiture, was objected to by the defendant as a waiver of the 


forfeiture. It was ruled by Lord Kenyon, and afterwards con- 
firmed by the Court, That if the demiſe in ejectment had 
been antecedent to the receipt of rent, that ſuch would have 
been a waiver; but being ſubſequent to it, there was no rea- 
fon why the leſſor might not give an indulgence to the te- 
nant, and bring his action ſubſequent to the receipt of the 
rent, particularly as the premiſes were not then repaired. 


5. © Where /eaſes for life or years are void or voidable, 
_« poſſeſſion is recovered of the lands demiſed by this 
c action; but it often occurs in evidence, that the leſſor 
* may have barred his right of entry, and of recovery of 
« the lands by ſome act aſhrming that which he might 
% have avoided.” - AE 5 | 


* 


I ſhall therefore conſider the caſes that have occurred on this 
head, „„ N | | | 


uſt, « Where a leaſe is abſolutely void, nothing implied 


« ſhall amount to a confirmation of it, or a waiver of the right 


ok recovering the poſſeſſion from the tenant, who derives 
„ his title under it.” = ON 


As where tenant for life made a greater leaſe than he 
; could lawfully make, which of courſe was void; though he 
in remainder atcepted the rent, after the death of the tenant 
for life, it wag held not to confirm the leaſe, which was 
void ab initio. *** e | 
| N 4 | 5 80 


Co. Litt. 215. b. 


Doe ex dim. 


Simpſon Vs 
Butcher. 
Dougl. 50. 
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Goodright ex So where Jane Lady Bulkley, being tenant for life, with 
dim. Wynne remainders over in tail to her ſons and daughters ſucceſ- 
8 ſively, with power to make leaſes for twenty-one years in re- 
In notis. mainder, but not in reverſion, intermarried with Edward 

| Wilkams, who, without her concurrence, made a leaſe to 

the defendant for ninety-nine years, determinable on three lives, 

which was not within the power: Edward Williams died, 

having received the rent during his life : after his death 

Lady Bulkley received the rents, and granted receipts : ſhe 

died, by which Jane, her eldeft daughter, became tenant in 

tail, and ſuffered a recovery, having received the rent till her 

| marriage ith the leſſor of the plaintiff, who alſo received the 
Tenkins ex dim. Tents for ſome time after the marriage, and the counterpart of 
* Yatev. Church, the leaſe was found in his poſſeſſion ; and notwithſtanding. 
* 432. thoſe ſeveral acceptances of rent, the leaſe was adjudged to 
= be void; for being void at its creation, nothing ſubſequent 

could eſtabliſh it. | | 


«© Therefore where the leſſee has entered under a leaſe 
« for life or years, which turns out afterwards to be void, 
cc jt has been ruled, That though his entry has been lawful, 
* le ſhall not be deemed a tenant at will, nor be proceeded 


t againſt as ſuch in ejectment.“ | I f | 
Soodtitle ex For where in ejectment for lands in Surry, the caſe was, 
dim. Ademe Elizabeth Compton being entitled to a copyhold of inherit- 


v. Prentice. P74. A : 
Coram Gould, ance held of the manor of Kennington, was admitted to it 


Juſt. Surry Lent * A. D. 1767: in 1780 Mr. Compton her huſband granted a 

Atl. 1799-M5S. leaſe to Mitchell for forty years (under whom the defend- 

L 465 J ant claimed) without the conſent or the joining of his 
wife, and ſo contrary to ſtat, 32 Hen. 8. c. 38.: in 1782 
Mrs. Compton died, leaving her huſband and an only - 
daughter (now the leſſor of the plaintiff) her heir at law; 
Mr. Compton received the rent till the time of his death in 
1788, and Mrs. Adeane, the leſſor of the plaintiff, alſo re- 
ceived it after his death as reſerved by the leaſe till 17893 
when, on diſcovering that the leaſe was void under ſtar. 
32 Hen. 8. and alſo not warranted by the cuſtom of the 
manor, the preſent ejectment was brought 9v:thout giving 
notice lo quit, For the defendant, it was inſiſted that the 
leaſe was good, or at molt only voidable, and confirmed by 

acceptarice of rent by Mrs. Adeane the plaintiff; but if ſhe 

had not confirmed the leaſe, that ſhe had made it a zenantcy 
from year to year, and ſo ſhould have given notice to quit; but 
both points were oyer-ruled by the judge, and the plaintiff 
recovered. | | 


« But this muſt be taken to be the caſe, where there has 
been no receipt of rent by the perſon in remainder.” 


Doe ex dim. For where there was tenant for life under a ſettlement, 
— with power to make leaſes for twenty-one years in poſſeſſion 
7Term Rep. 33. Without fine, and at the beſt rent; and tenant in tail made a 


leaſe, not warranted by his power, and of courſe void; but after 
EY 10 N his 


EJECTMENT, | 465 
his death the leſſor of the plaintiff, who was in remainder, 
received the rent as reſerved in the leaſe, ſuppoſing it to be a 
valid one: afterwards having diſcovered his error, he brought 
his ejectment without giving notice to the tenant to quit. = 
He was nonſuited on the ground that notice was neceſlary,z | 
on a motion to ſet aſide the nonſuit, the laſt caſe was cited 
for the plainiiff and over-ruled, the Court being of opinion, 
That the receipt of rent was an admiſſion of tenancy, and 
that the defendant was entitled to notice to quit. . 


2d. «© Where the lcafe is vcidable, there ſome act is re- Co, Litt. 211. 
cc quired by the party who has a right, to ſhew that he has Fo 
garen 9 5 | 
c taken advantage of his right: and as to what ſhall be 
ce deemed ſuch act, and what a waiver of his right, it has 
& been decided,” 3” Rs | | 
1. © That the acceptance of rent, after notice of ſorfeit- 
« ure incurred, is a waiver of it.“ „ 


Ihe leaſe in queſtion was with a condition, that if the pennant's cafe, 
leſſee ſhould grant, alien, or aſſign the premiſes without the 3 09. 64. 

aſſent of the leſſor, that then the leſſor might re-enter : 

the leſſee aſſigned part, and the leſſor accepted rent after the 

aſſignment, but it did not appear that he had notice of the 

alignment at the time: upon this it was reſolved, 1ſt, 

That notice of the aſſignment was material and traverſ- 

able, for the aſſignment might be made ſo near the day of 

| 2 of the rent, and ſo ſecretly, the leſſor could not 

ave knowledge of it, and ſo leſſee would have advantage 

of his own fraud: 2dly, But where the leſſor has notice, as if 

the right of re- entry be for non-payment of rent, which 

he mult know, there the acceptance of rent before an entry 

watves the right of entry; ſo if he diſtrains for it, it waives 

the right of entry, for by diſtraining, he affirms the rent 

to have continuance. _ n 0 

And it is ſo in all caſes where leſſor accepts rent after 

« notice of a condition broken, which is to give him a 
right of entry: it ſhall be deemed a waiver of the for- 

ce. „ | 5 | 


For where in a leaſe to the defendant from the leſſor of coodright ex 
the plaintiff, the defendant covenanted ““ not to aſſign or dim. Walter 
under let without licence from the leſſor, under hand and Cg 
ſea] firſt had and obtained:“ the defendant did under-let 0 56 ] 
ſeveral parts of the land; but it being proved that ſuch 4 | 
under-lettin g was well known to the leſſor of the plaintiff, and 
that he had accepted rent afterwards, it was adjudged to be 
clearly a waiver of his right of entry; and the defendant. 
had judgment. 1 5 N 


So that in general where the leaſe is merely voidable, the per Lord Mant 
acceptance of rent alone, unaccompanied ꝛuith other circum- field. 
ances, is not a confirmation: to make it ſo, it muſt be done 2 2 
9 Pp OED, hs 11 Na ep 5 3 eale v. Parkin. 
Win a Howieage of the title at the time ; or where F4 Ee Yemaninder- Eſpin. N. P. Caſ. 
| | is 4 | man 229. 
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EJECTMENT. 


man lies by, and ſuffers the tenant to lay out his money in improvee | 


ments, in confidence of continuing tenant, 


2. © But a difference is to be obſerved on the operations 
« of the ſame words, when applied to leaſes for /ife or fer 
te years.” | os 


If a condition is annexed to a leaſe for years, and that in 
caſe of a breach that then the Jeaſe ſhall be void, in ſuch caſe, 


no acceptance of rent after a breach of the condition 


ſhall make the leaſe good, for it is void: but in the caſe of 


a leaſe for life, with a like condition, and to be void on the 


breach of it, acceptance of rent after the condition broken 
ſhall waive the forfeiture; for an eſtate of 
be avoided without an entry. | 


© But how far this muſt be an actual entry on the lands, 


« ſeems not to be ſettled,” 


In this caſe it is decided, That where an ejectment is 


Salk. 259. brought by the leſſor againſt the leſſee, on a condition of 


Doe ex dim. 
Pul:ncy v. Lacy 
Cavan 


5 5 Rep. 569. 


re-entry for non-payment of rent, proof of an actual entry 
and ouſter is not neceſſary : but Salke/d makes a quære, if 
an actual entry is not neceſſary where it is requiſite 20 com- 
plete the title of the leſſor of the plaintiff? for, by the rule, 
the entry of the nominal plaintiff only is confeſſed z it confeſſes 


the leaſe, but does not admit the leſſor of the plaintiff's 


right to make it. . BE 


tried, 


Theſe for the moſt part are caſes brought by the heir at 
law againſt the deviſce, or againſt the perſon who claims to 
be heir at law, on the ground of baſtardy ; or by a deviſee 
claiming an eſtate under a will. | 


If leaſes are made by any tenant for life by virtue of 
any power given to him by will or ſettlement, which power 
of leaſing is under certain conditions and reſtrictions, theſe 
muſt be ſtrictly complied with: For if the leaſe vary from 


them either in the intereſt demiſed or the rent reſerved, 


ex gr. It ſhall be void againſt him in remainder, as in 


Roe ex dim. 
Thorne v. Iod. 
2 Black. Rep, 
1099 


T9] 


caſe where the tenant for life was empowered, iſt, to make 
leaſes in poſſeſſion and not in reverſion; and 2d, ſuch as 
there was reſerved a rent of three-fourths of their yearly 
value; and he made a leaſe for years when another for the 
ſame lands had twenty-ſix years to run, to take poſſeſſion 
on its determination, and did not reſerve three-fourths of the 
value, it was held to be void againſt him in remainder. 


But it is previouſly to be obſerved, that where a perſon 


brings an cjectment as heir at law, he muſt make out a 
regular pedigree from the anceſtor under whom he claims; 
mere report of relationſhip, or ſuppoſition, are not ſuſhcient 
for if ſuch evidence ſhould be admitted, the eſtate might be 

VVV | | carried 


freehold cannot 


6. In this action titles to lands ariſing under wille are 


1 
fe 


carried contrary to the rules of deſcent; as to the paternal | 


inſtead of the maternal line for example. 
In ejectments againſt deviſees, or their heirs, the matter 
turns on the due execution of the will; on the teſtator's 
capacity to deviſe, or on the legality of the deviſe itſelf. | 


I. As TO THE DUE EXECUTION OF THE WILL. 
It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3- 
« by common law or. ſtatute, ſhall be in writing, and ſigned 


« in his preſence, and by his expreſs directions, and ſhall 


cc ſuch will ſhall be void, and of none effect.“ 


| eſtates it extends: 24, What ſhall be a ſufficient ſigning by 
the teſtator, and by the witnefſes: 3d, Who are credible 


and proof by them of the execution. And, 


; iſt, To what Eſtates it extends. | 
1. The clauſe in the ſtatute only extends to ſuch eſtates 
as paſs by the ſtatute of wills, 34 & 35 H. 8. c. 5.; that is, 
only to e/tates of inheritance : therefore where the teſtator 
deviſed his copyhold eſtate by will, but the will was not at- 
teſted by any witneſſes, it was held to be ſufhcient to paſs that 
eſtate, for that the ſtatute of frauds did not extend to it. 


2. So this ſtatute does not extend to deviſes of terms of 
years, for they would go to executors and the ſtatute never 
meant to take any thing out of their hands ; and in this caſe 
where the mortgagee under a long term of years, and alſo en- 
titled to a long term of years to attend the inheritance in 
the ſame lands, purchaſed the inheritance, and deviſed it from 
his heir at law, but the will was not duly atteſted ; his 
having a term in the ſame lands, which did not require ſuch 
atteſtation, was held not to take the will out of the ſtatute, 
but that it was void under it. | ; | 


lands given to truſtees, a will appointing thoſe uſes and truſts 
muſt be executed with the ſame ſolemnities of three wit- 
neſſes, &c. under the ſtatute of frauds, as if the lands them- 
ſelves were deviſed; for if allowed to be deviſed in a dif- 
ferent manner from land, the ſtatute would be nugatory ; 
and though the power of appointing is by other writing of the 
nature of a vill, it is the fame, Eo 


4. So though the will is executed in 2 country, yet 
if it is to operate to deviſe lands in England, it muſt be 


executed by three witneſſes. 
| 2. What 


« That all deviſes of lands or tenements, deviſable either 


« by the party deviſing the fame, or by ſome other perſon 


and ſufficient witneſſes within the ſtatute : 4th, Of the effect 


* 3. Where a poꝛber is given to appoint the uſes and trufls of 


« be atteſted by three or four credible witneſſes, and ſub- ; 
« ſcribed by them in the preſence of the deviſor, otherwiſe 


Under this ſtatute it is to be conſidered, 1ſt, To what 
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2. | What ſhall be a ſufficient Signing by the Teftator, 
and what by the Witneſſes. 


1. It is not neceflary that the witneſſes ſhould ſee the 
teſtator ſign ; ; it is ſufficient if the te{tator owns to the wit. 
neſſes that it is his name which is ſubſcribed to the will, and 
that they ſubſcribe their names in his preſence. 


2. © It is not neceſſary that the witneſſes ſhould atteſt 
cc in the preſence of each other; or that the teftator ſhould 
« declare the inſtrument executed to be his will; or that the 
«© witnefſes ſhould atteſt every page, or ſheet, or folio of it 
tc or that they ſhould know the contents of it; or that 
«© each ſheet, folio, or Page, ſhould be particularly ſhewn 
“to them.” | 


And therefore. where Sir | Thomas Chitty ds his will, 
conſiſting of two ſheets of paper, all in his own hand-writing, 
and ſigned his name to each, and alſo made a eodicil on a 
ſingle ſheet, which he ſigned; he then called in a perfon, 


ſhewed him the. will in two ſheets and the codicil, and ſaid 


it was his will, and ſigned by him, and deſired him to atteſt 
them, which he did: two other perſons were then called 
in; to them he ſhewed the /a/? ſheet of his will and the 
codicil, which he ſealed before them, and they atteſted 
them; but theſe witneſſes never ſaꝛu the fir/? ſheet of the will, 
it was not produced to them ; nor did any paper then lie on the 
table: but after the teſtator's death both the ſheets were 
found in the teſtator's bureau, wrapped vp together with the 


codicil: the Court were of opinion, That if the firſt ſheet 


_ was in the room when the two laſt witneſſes ſigned, that the 


Carleton ex 


dim. Griffin v. 


Griffin. 
1 Burr 549. 
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will was well executed, and that it was proper matter to be 


left to a jury, whether in fact it was ſo or not, though there 
ſeemed circumſtances ſufficient in the cafe to ground a pre- 


ſumption that the will was in the room at the time. 

So where the teſtator wrote a will, in which he deviſed 
a freehold eſtate, and ſigned it, but no witneſs then atteſt- 
ed it: two years after, he added a codicil on the ſame ſheet 
of paper, diſpoſing of ſome perſonal property; and this was 
ſubſcribed by three witneſſes: it was determined that this 
ſigning had reference to the firſt deviſe, and that the whole 
was to be conſidered as one will atteſted Properiys ga 
made at different times. 


3. © It is not neceſſary that the three witneſſes ſhould be 
cc all preſent together at the time that the 1 executes 


4 his will.” 


Jones v. Lake. 
1742. in B. R. 
In not. 


2 Atk. 176. 


For where it was found by a ſpecial verdict in ejectment, 
that the teſtator ſigned and executed his will in December 
1735 in the preſence of tus witneſſes, who atteſted the 
ſame in his preſence, and that afterwards in the year 1739, 


that he went over his name wo a pen in preſence of — 
other 


EIECTMENT. 46g 
other witneſs, who atteſted it at the teſtator's requeſt : | 
Lee, C. J. and the Court were of opinion, That the will 
was well executed, and that it was not required by the ſtatute 
of frauds that the witneſſes ſhould all be preſent at the ſame 
time. 3 ͤ;üd 0j 8 5 

4. © But where the atteſtation is by witneſſes at dif- 
« ferent times, the teſtator mu/? do ſome act of execution, or 
« acknowledge the ſignature of his name in the preſence of 
« each.” 2 „„ 5 33 
For where the teſtatrix executed her will, in the preſence Grylev. Cryle. 
of two witneſſes, and afterwards in the preſence of a third, 2 Atk. 176. 
ſaid, * This is my will,” and deſired he would atteſt it; 
but did not fay that the name ſubſcribed was her hand- 
writing, or put her ſeal on it; Lord Hardwicke was inchned 
to think that this was not a ſufficient execution of the will 
by the teſtatrix under the ſtatute. 55 | | 


5. „ So where the witneſſes atteſt the will ſeparately, it 
“ muſt be the ſame will or inſtrument which they atteſt ; 

6 for their atteſtations to different papers ſhall not be put 

cc together, ſo as to make a good atteſtation.” _ 5 


For where the teſtator made his will in writing, ſub- Lea v. Libs. 

| ſcribed by two witneſſes, and deviſed all his lands to V. R. Carth. 35. 

| 45 Sin wy» p Es 8. Show. 69. 83. 
and afterwards made a codicil, in which the will was re- 5. C. 

cited; and this was alſo atteſted by two witneſſes, one of 

which had been a witneſs io the will, but the other was a 

new one; the queſtion was, if this was a ſufficient atteſta- 


WS tio of the will bree avitneſes under the ſtatute? and the 


| Court held that it was not. 


| 90 where the teſtator had made his will, but not wit Attorney Gen. 

| nefled, and afterwards made a codicil, which he expreſſed 5 Wi 

to be a cadicil to his laſt avill, this was executed by three wit- ro - ty 

neſſes; it was held not to be a ſufficient atteſtation of the 4 
will, it not appearing to bave been produced when the codicil | 

| was ſigned. Vn | 


6. It was formerly an opinion, that /ea/ing a will by a Smith v. Evans, 
teſtator was a ſufficient ſigning within the ſtatute (Warn- e 

| ford v. Warnford, 2 Str. 764.); but that doctrine has ſince 

been over- ruled, and the Courts have held that ſealing with- 

out ſigning is not a ſuſſicient execution of a will. 85 


But where the teſtator's will was written in his own Lemayne v. 
hand, and began 1 John Stanley,” &c. but his name was Stanley. 
not ſubſcribed to it, but the will was ſealed; it was ad- {vie | 
& Judged to be a good ſigning within the ſtatute, which did Salk. 608.” 
not direct whether the ſigning was to be at the top or bot- 
tom of the will. OR e 


© 


7. As 
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cock 
Salk, 638. 


FJECTMENT. 
7. As to the atteſtation in the teſtator's preſence. 


I. „ The ſtatute required the will to be atteſted in the 
cc teſtator's preſence, to prevent the obtruding another will 
ce in the place of the true one: it therefore is ſufficient if 


ec the teſtator might /ze the witneſſes ſign it, it is not neceſ- 
, fary that he ſhould actually ſee them ſign it; for then if 


4 2 man ſhould turn his back or look off, it would vitiate 
« the will.“ | Fog iS, ; FVV 

It therefore was in this caſe held to be a good execution 
and ſigning by the witneſſes within the ſtatute, where the 


teſtator deſired the witneſſes to go into another room, ſeven 


yards diſtant, to atteſt the will, in which there was a win-. 


dow broken, through which the teſtator might ſee them: 
ſo where the witneſſes ſigned in the room with the teſtator, 
he being fick in bed, and the curtains drawn, yet was the 


execution good. 


Caſſon v. Dade. 
7 Brown's Rep. 


99- 
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And in a more modern caſe this dòctrine was recognized: 
where the teſtatrix having given inſtructions to her attorney 
to prepare her will, came to his office to execute it; but 
being aithmatic, and unable to bear the heat of the office, ſhe 
went into her carriage, the witneſſes attending her to it, 
and ſaw her ſign it, and then they returned into the office 
to atteſt it: the queſtion was, whether this was a proper 
atteſtation in the teſtatrix's preſence: but it being proved 
that the carriage was put back to the office- window, through 
which it was ſworn by a perſon in the carriage, that the 
teſtatrix might have ſeen the witneſſes ſign, Lord Chancellor 
Thurlow was of opinion, That the will was well executed. 


« Theſe caſes go on the preſumption that as the teſtator 
et might have ſeen the atteſtation, that the Court will not pre- 


„ ſume that he did not; but where that preſumption cannot 


Eccleſton v. 
Petty. 
Comb. 156. 
Carth. 79. 
S. C. called 
Edleſtone v. 
Speake. 
x Show. 89. 
Broderick v. 
Broderick. 
1. Wms. 239» 


. 


Longford v. 
Eyre. 

2 P. Wms. 740. 
2 Ref, | 


be admitted, there the atteſtation ſhould be deemed de- 


« fective, and the will not properly executed.“ 


For where in ejectment by the heir at law againſt the 
deviſee, the plaintiſf to deſtroy the will under which the 
defendant claimed, produced a ſubſequent will, atteſted by 
three witneſſes, they proved the ſigning by the teſtator in 
their preſence, but that they had ſigned not in the room 
with him, but in the hall, which was diſtant from the room 
where he was, and where he could not poſſibly ſee them 
ſign; this was held to be not a ſuſhcient atteſtation within 
the ſtatute, and the will void, ſo that it could not revoke the 
firſt will. | „ 55 | = 
2. And the bare ſubſcribing of a will by the witneſſes in 
the ſame room ith the teflator, does not neceſſarily imply it 
to be in the teſtator's preſence : for it might be done clan- 
deſtinely and fraudulently in a corner of the room, without 
his knowing what was doing; there ſhould be ſome cir- 

| 7 cumſtances 
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EJECTMENT. 


—— to ſhew that the teſtator knew what was aloe: 
as in this caſe making a requeſt to the witneſs to ſign the 
| will was held to be ſufficient. . 


For it is eſſentially neceſſary to the good atteſtation 
« of a will, that 1 it is n with the teſtator's know- 


„ ledge.“ 


For where a will was drawn by” the directions of the 


teſtator, and read over to him in the preſence of the three 


witneſſes, who afterwards ſubſcribed it: he figned the 


an 


Right ex dim. | 
Cater v. Price. 
Dougl. 229. 


two firſt ſheets, and attempted to ſign the third; but being 


unable from weakneſs, he ſaid, „I cannot do it, But it is my 


ꝛbill:ꝰ when the witneſs returned again, e teſtator was in 


a ſlate of inſenſibility, nevertheleſs the witneſſes then ſub- 


ſcribed their names, and he died in two days after: this 
was held not to be a ſufficient atteſtation within the ſtatute z 


ſor it could not be ſaid to be executed in the preſence of 


the teſtator, who was at that time void of N and 


. underſtanding. 


3. And it is not neceſſary that the atteſtation ſhould ſet 


out © that the ſigning was in teſtator's preſence;” for 
where all the witneſſes were dead, proof of their hands 
alone was held to be * though theſe words were 
| wanting. qe | 


4 Who are Kiten Wicneſſes within the Statute. 5 


The witneſſes muſt be credible ones. 


Witneſſes which are not credible ones within the ſtatute, 
are ſuch as are ” ft, From . intereſted: 2dly, From 


_ crimes. 


Croft v.Pawlett. 
2 . 1109. 
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« Where a perſon i is to derive any V benefit under the 


6 will, whereby he becomes intereſted in 2 * he 
« is an incompetent witneſs under the ſtatute.“ 


As where the teſtator having deviſed his eſtate to 8 


defendant and his heirs in tail, charged it with an annuity 


of 201. per ann. to the wife of one Fohn Hailes : the will 


was atteſted by three witneſſes, one of whom was this 


John Hailes : it was adjudged, on ejectment brought for the 


lands deviſed, by the heir at law, That the benefit which 


Hailes's wife was to derive under the will, was to be con - 


competent witneſs under the ſtatute. 8 


“ For though one only of the witneſſes is intereſted, 


e and the other two might prove the will, yet that will not 


Holdoaſt ex 
dim. — 


2 Stra. e253 ; 


| ſidered as a benefit to himſelf, and to render him an in- 


* ſatisfy the ſtatute, which 8 * each ſhould be free 


* from me.” 


of Which 
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Helier v. 
Jennyngs. 

1 Ld. Raym. 
505. 


Wyndham v. 
Chetwynd. 
1 Burr. 414. 
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Oxendon v. 
Fenrice. 
Salk, 691. 


pendock ex 
dim. Mackender 
v. Mackender. 
2 WIIſ. 18. 


neſts, 


EJECTMENT. 


Which was the caſe here, one of the witneſſes to the wit! 


being the deviſee of the lands contained in the will, which 


was therefore held to be void. | 


cc But as it often happened that a will being atteſted by 
& ſuch perſons as are vſually attending on a perſon when 
& on his death-bed, as his apothecary, ſervants, &'c., and 
& who had demands againſt the eitate, as for medicines, 


ec wages, &c., and ſo being creditors to the eſtate, were 


cc jncompetent witneſſes under theſe deciſions, though the 


ec will was otherwiſe fair and well executed,” it was there- 


fore enacted, by ſtatute 25 Geo. 2. c. 6. * That any perſon 
* who ſhould atteſt the execution of any will or codicil, to 
c whom any beneficial deviſe, legacy, eſtate, intereſt, gift, 


© or appointment ſhould be thereby given, (other than and 


« except charges on lands, tenements, and hereditaments, 
&« for payment of debts,) ſuch deviſe, legacy, &c., ſhould, 
cc as to ſuch perſon, be utterly null and void, and ſuch 
& perſon be a good witneſs to the will.” 5 : 


« By the 2d ſection of the ſame act, in caſe any lands, 
« tenements, or hereditaments, fthall be charged with the 
c payment of debts, any creditor whoſe debt was ſo charged, 


„ may nevertheleſs be a good and competent witneſs to the 


ec execution of the will or codicil by which the charge has 
«© been made.” | | | | 


And accordingly the Court of King's Bench in this caſe, 
wh-r: the witneſles to the teſtator's will were two of them 
his attornies, and to whom he was indebted for buſineſs 
done; and the third his apothecary, to whom he was alfo 
indebted, held them to be good. and ſufficient witneſſes to 
eſtabliſh the will; though this caſe was decided on. grounds 
independent of the ſtatute, yet it ſeems to fall within it. 


By the 3d ſection of the ſame act, a legatee who has been 
paid or has refuſcd his legacy is a good witneſs. | 


But though intereſt incapacitates a witneſs, yet may a 


legates be a witneſs again/? the will, for there he ſwears 


againſt his own intereſt. 


2. A ſecond incapacity to a witneſs is for crimes; © in 
which caſe a witneſs fo diſqualified ſhall not be a ſufficient 
witneſs within the ſtatute.” | | | 

For where there were three witneſſes, who regularly had 
atteſted the will, but one of them was a perſon who had 
been before the atteſtation connidte of petty larceny, and 


whipped, the Court heli him to be an competent awitneſs, = 
as being infamous both by the crime and puniſhment; and 


the will was (ct aſide for the want of three credible wits 


4. Of 


4 


EJECTMENT. 


4. Of the Proof of the Execution by the 
1 Witneſſes. 


1. & The execution of the will may be proved by one wit- 
« neſs, though it ſaid that this is fo only where no objec- 
„ tion is made by the heir, as he has a right to have all 
« called,” | % | | 

For one witneſs may not only prove the executing of the 
will by the teſtator, and his own ſubſcribing it in the pre- 
ſence of the teſtator, but likewiſe hat the other witneſs ſub- 
ſcribed it in the preſence of the teſtator; which is a complete 
execution of the will. | PS 


And though in this caſe one of the witneſſes to the will 


would not. ſwear that he ſaw the teſtator ſeal and publiſh 
the will, C. J. Holt was of opinion, That the will might 
be well proved notwithſtanding, by proving ſuch witneſs's 
hand, and that he ſet it to the will as a witneſs; for other- 
wiſe it would be in the power of a third perſon to defeat 
the will which he had atteſted. | een 


« So if the witneſs ſwears againſt his own atteſtation, as 
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Bull. N. P. 264. 
Doe v. Smith. 
Eſpin. N. P. Caf. 


391. 


Longſord v. 


Eyre. 


1 P. Wms. 740. 


2 Reſ. 


Dayrell V. 
Glaſſcock. 


Skinner 413. 


© that the teſtator did not regularly execute his will, yet 


& this ſhall not of itſelf be ſufficient to invalidate it; for 


_ © contrary teſtimony ſhall be admitted, on which the jury 


& ſhall decide.“ 


For where in an iſſue out of Chancery, deviſavit vel non, 
for lands in Worceſterſhire, the three ſubſcribing witneſſes to 
the teſtator's will, and the two ſurviving ones to a codicil, 
made four years after the will, all ſwore that the teſtator at 
the time of making his will and codicil was utterly incapable 
of tranſacting any buſineſs; and a dozen ſervants of the 
teſtator ſwore to the ſame effect: to encounter this evidence, 

the counſel for the deviſee examined ſeveral of the nobility 


Lowe v. Joliffe, 
1 BI. Rep. 365. 
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and principal gentry of Vorcęſter, who frequently and fami- 


liarly converſed with Mr.  Foliffe, the teſtator, during the 


whole period, and ſome on the day whereon the will was 


made; and alſo two eminent phyſicians, who occaſionally 


attended him, and alſo the attorney who drew the will; all 


of whom {ſtrongly depoſed the entire ſanity, and more than 
common intellectual vigour of the deviſor : on this evidence, 
though in direct contradiction to the teſtimony of the ſub- 
3 witneſſes, the jury found a verdict in favour of the 

S8o where on a trial at bar on a deviſe, it was ſworn by 
two of the witneſſes, that the deviſor had not publiſhed the 
will, for that another perſon had guided his hand, and the 
teſtator made his mark, but ſaid nothing, nor was capable of 
ſaying any thing: in contradiction to this evidence it was 
proved, that the teſtator had made two former wills 1 the 
N 5 DE | fame 


Hudſon's caſe, 


Skinner 79. 


Goodtitle x 
dim. Alexander 
v. Clayton. 

4 Purr. 2224. 


EJECTMENT 


ſame effect as the preſent will, and that he died of a con- 
ſumption, and continued ſenſible and converſed to his death: 
on this evidence a verdict was found to eſtabliſh the will, it 


not being probable that a perſon who was ſenſible after the 


making of his will, would ſuffer his hand to be guided to 


ſign that which he diſapproved, and yet ſay nothing. 


But it ſeems now that a witneſs ſhould not be allowed to 


atteſt againſt his own ſigning ; for where he was admitted, 
and a verdict found againſt the will, ſeemingly on the 


ground of the evidence given againſt the will by the wit- 


neſs to it, the Court granted a new trial. 


2. Having conſidered the execution of the will by the 


teſtator and witneſſes, it is neceſſary to take notice of cer- 


tain other eſſentials to a valid will: that is, firit, The capa- 
city of the teſtator to make the will; and, ſecondly, The 


legality of the deviſe of itſelf; as a defect in either of theſe 


requiſites render the will null and void. 


2. OF THE CAPACITY OF THE TESTATOR TO MAKE 


Before the ſtatute 32 H. 8. c. 1. lands in fee-ſimple were 
not deviſable by will; and by that ſtatute a power of deviſe 


Was given to all perſons who were ſeiſed in fee, &c. | 


Dyer 564. b. 
475 J 


Herbert Ve 
Torball. 
2 Sid, 162. 


Burton. 


* But notwithſtanding thoſe general words, the courts did 


not conſtrue it to give a power of deviſing to perſons who 


could not make a good and legal conveyance in any other 
ſhape, and therefore held, That femes covert, perſons inſane, 


infants, or perſons under dureſs, or undue influence, could not 


by will deviſe their lands. 


As to infants, perſons inſane, and femes covert, their in- 


capacity was afterwards declared by ſtat. 34 H. 8. c. 5., and 


as to perſons under undue influence, or deceived to make a 

will by praCtice or fraud, that remains on the common law- 

footing. 9 | _ 1 
1. As to Wills made by Infants. 


1. If a perſon under the age of twenty-one years makes 


his will, and dies after he has attained that age, the will is 
void: but if he publiſhes it after he has attained his age of 
twenty-one years, ſuch publication ſhall make the will valid 


and good. 


But where a man under age made his will, and after full 


age he declared in the preſence of ſeveral witnefles that the 
will ſhould fland good, it was nevertheleſs held void, by reaſon 


that when firſt publiſhed, the teſtator was an infant; and 


this was no publication, 


4 


2. The day of the birth is excluſive ; that is, if a perſon Anon. 
is born the firſt of February, at eleven at night, and the laſt Sk 44. 
day of January, in the twenty-firſt year of his age, at one 
o'clock in the morning, makes his will and dies, that is a 
good will to paſs his lands, for he was then of full age, 


. But by cuſſom, an infant under twenty-one years may Perk. 221. 
have a power of deviſing. „ 
But it is to be obſerved, that this incapacity to deviſe GCodolph. Orp. 
under the age of twenty-one years, extends only to caſes of _ p. r. ch. 3. 
eftates in fee ſimple; for terins of years, aud chattel-intergis may 20 ME 
; | | | 469- 
be deviſed by males at the age of fourteen years, and females * 
of the age of zwelve, _ Ts. | = 


2. As to Wills made by Perſons of non-ſane 


| | Memory. 
Theſe are either Idiot or Lunatics. 2 
Iliots have no power of making a will, or diſpoſing of 
their property; for by ſtat. 17 Ed. 2. c. 9. The king ſhall | 
have the profits of the lands of idiots, finding them ne- | 476 J 
_ © ceffaries, and after their deaths ſhall render the eſtate to . 


* the heirs of ſuch idiots, in order to prevent ſuch idiotis from 
&« aliening their lands, and their heirs from being diſinherited.“ 


| Perſons deaf, dumb, and blind, come under this predica- co. Lit. 42. 
ment of idiocy, as wanting thoſe ſenſes by which the mine | 
is furniſhed with ideas. | „5 
| Lunatics are alſo incapable of making a will; for any Narquis o 
unſoundneſs of mind diſqualifies the perſon from making Wincheſter's 
a will: and it is not ſufficient that the teſtator be of ſuch _ | 
underſtanding or memory when he makes his will, as to be N 
able to anſwer common or familiar queſtions, but he ſhould 

have a diſpoſing memory; that is, ſuch as would enable him 

to diſpoſe of his lands with underſtanding and reaſon. | 


3. As to Wills by Femes Covert. 

8 A feme during coverture cannot make a will, nor the x Burr. 431. | 

e ſpiritual court grant probate of any ſuch inſtrument ; but 

* her marriage-ſettlement ſhe may reſerve a power of 
making a will, which ſhall operate as an appointment, 
and probate be granted of it.“ : | 
And if the deviſe is of a chattel-intereſt, under a power Stone v. Forſyth. | 
reſerved to the wife, the will cannot be given in evidence Dougl. 681. 
till probate has been granted by the eccleſiaſtical court. 

4. © Fraud, circumvention, or any improper practice, ſhall 
& alſo avoid a will,” SE 15 POP P | 2 


„ E For 


Branſby v. For though the deviſee proves the will duly executed 

Kerridge. according to the ſtatute, yet if the heir at law can prove any | 
r 266, fraud in obtaining it, the jury ſhould find againſt the will. 
Webb v. And it muſt be tried at law, for a court of equity will 
Groen not interfere. | | 1 Fs 
2 Atk. 424. 


ver Fuller, fuſt- And where the ejectment is by the heir at law, to ſet 


Goodright ex aſide the will, as obtained by fraud and impoſition practiſed 
dim. Farr v. 


Atkyns. on the teſtator, the defendant ſhall not be permitted to call 
Winton Sum. witneſſes to his general good character. 5 5 
Aſſ. 1589. : ; ene . 
Per Lore And note, That in an ejectment againſt a deviſee by the 
eee heir at law, the deviſee is not bound to call a the ſub- 
Gp ſeribing witneſſes: it will be ſuſficient to call one who ſaw_ 
Eſpin. Caſ. N. P. the teſtator execute the will, and the other witneſſes ſub- 
1 ſcribe it in his preſence. . 
3. OF THE LEGALITY OF THE DEVISE ITSELF. 
Litt. .. 28. 1. „ If lands are held in yoint-tenancy, one join-tenant 


Co. Litt. 185. «& cannot by will deviſe or diſpoſe of his moiety, but the 
3 “ ſurvivor ſhall have the whole by ſurvivorſhip; for by the 
IL 477 ] „ death of one join-tenant the title of the other accrues, 
| < but the title of the deviſee, not till after the death of the 

« deviſor.” a 7 „ 


Swift ex dim. And where a join-tenant during the exiſtence of that 
ce eſtate made his will, and afterwards ſevered the joint eflate, Wi 
3 Burr. 14883. and made partition, it was adjudged, That the will being. 
| void at its creation, did not derive any validity by the ſub- 
ſequent partition, but that the ſurviving join-tenant was 
entitled to the moiety which teſtator intended ſhould have 
paſſed by his will. | 5 | 


2. „ Al] deviſes of lands in mortmain are declared to be 
void by ſeveral ſtatutes; as Magna Charta, ſtat. 7 Ed. 1. 
« ſtat. Jet. 2. c. 13. and others.” TEE . 


But under ſtat. 43 #1iz, c. 4. deviſes of lands to different 
corporations have been held to be good by the courts; as 
appointments to charitable uſes, _ | | | 


And a reſtriction is now put on theſe by ſtat. 9 Geo. 2. 

c. 36. which enacts, © That no manors, lands, advowſons, 
„ Dc. or money in the funds, or to be laid out in lands, 
* ſhall be given to any bodies politic for charitable uſes, 
c unleſs ſuch gift be made by deed indented in the preſence 

of two credible witneſſes twelve months before the death 
&« of the donor, and enrolled in chancery within ſix months 
« after execution, or the ſtock be transferred within ſix 
5 months before the death of the donor, and be to take effect 


« from the making, and be without power of revocation.” 
— In ejectment for an houſe and ground. belonging to it, by 
Aldridge. the heir at law againſt the deviſee, the caſe was on the fol- 
4 T. Rep. 264. 5 . . | lowing 
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lowing deviſe of Vm. Philips © to Adam Aldridge (the de- 
fendant) now preacher of the meeting-houſe at Lyndhur/?, 
all my (deſcribing the premiſes) to hold for and during his 
natural life only, on this condition, that he ſhall without 
delay after my deceaſe, ſettle and convey the ſame to truf- 
- tees, to take place at his deceaſe, for the uſe and ſupport of the 
preaching of the word of God at Lyndhurſt, for ever,” &c. &c... 
the Court held clearly, That though the latter deviſe was void 
under flat. @ Geo. 2. yet that the life-eſtate to the defendant 
was good. EF oor 8 
3. „ But a will originally well made may be revoled or 
cc cancelled, and that either impliedly or expreſsly““ 


1. Of expreſs Revocations, or cancelling of Wills. 


1. It is enacted by the ſtatute of frauds, 29 Car. 2. c. 3. 

& That no deviſe of lands, tenements, or hereditaments, 

« which has been in writing, ſhal! be revocable otherwiſe L 478 1 
« than by ſome other will or codicil in writing, or other | 
„ writing declaring the ſame ; or by burning, cancelling, or 

d tearing the ſame by the teſtator, or by fome perſon in his 

b» & preſence, and by his directions. And if the former will 
c is altered, or revoked by another, this laſt muſt be exe- 

. « cuted by the teſtator in the preſence of three or four 
« credible witneſſes.“ VVV 

Under this ſtatute it has been decided, 

1. © That the mere act of cancelling a will is no revocation, Cowp, 52. 
« it muſt be done animo revocandi; and any act done with 
intention to cancel, ſhall operate to effect it.“ 

Therefore where a teſtator took a will which he had Bibb ex dim. 
made, part he tore and threw it on the fire, intending to de- 3 IO 8 

Aroy it, but it fell off, and was ſaved without his know- 2 Black. Rep. 
4 was adjudged to be a ſufficient cancelling of the 1043. 

will. 1 | = BF | 

2. „No will can operate to revoke a former good and 

<« valid will, unleſs the latter will be executed with all good 


« and legal ſolemnities.” _. 
Therefore where a will was well made, and afterwards Onyons v. 

teſtator made another will, whereby he declared all former Tyrer. FER 

wills null and void, but this laſt was not duly executed, it e 

was adjudged not to revoke the firſt will, which was good; 

for a good will cannot be revoked by a void one. 

S3o where teſtator made his will of teal and perſonal Maſon v. 

| eſtates, and made two duplicates of it, one of which he kept —_— | 

in his own hands, and the other he delivered to Limbrey, the 37 5 1 

defendant. Before his death he altered in many reſpects 

the duplicate in his own poſſeſſion, and greatly obliterated 


10 
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it, and began to write over a new will, but never finiſſed it; 
nor did he ever apply to Limbrey to get back his duplicate. 
It was adjudged, that the ſecond will, being imperfect, was 


no revocation of the firſt, which ſhould therefore be deemed 


the ſubſiſting one, as evidently the teſtator did not mean to 


die inteſtate, 


Harwood v. 
Goodright, 
Leſſee of Rolph. 
Cow p. 87. 
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_ ©59064dright ex 
dim. Glazier 
v. Glazier. 

4 Burr. 2512. 


3. © Neither ſhall a good will be revoked by any ſubſe- 
« quent one, unleſs it appears in what manner and in what 
« points the revocation was made.“ VVA 

For where on a ſpecial verdict the jury found, “ That 
the teſtator had by will deviſed the premiſes in queſtion to 
the plaintiff, and that he afterwards made another will, pro- 


perly atteſted, different from the former, but in what points they 


do not know ; but they did not find that he had cancelled his 
ſaid laſt will, or deſtroyed it, but that what was become of 
it they were ignorant;“ it was adjudged that this ſhould not 
be deemed ſuch a revocation as ſhould take away the title of 
the plaintiff, which he had under the good will, but that it 
ſhould be deemed valid and ſubſiſting. „ 
4. „But though a will has been revoked by a ſubſequent 
“ one, but not deſtroyed, if the ſubſequent will is afterwards 
& cancelled, the firſt will ſhall be thereby eſtabliſhed.” _ 


Teſtator having made a will in favour of the defendant . 


ſix years after made another will alſo in favour of the de- 


fendant. After teſtator's death both wills were found in 
his deſk, but the ſecond will avas cancelled ; it was reſolved, 
that the firſt will was not revoked, for the ſecond will being 


cancelled, it was as if it never had exiſted, and teſtator's in- 


tention appeared by both wills to be that defendant ſhould 


take. Aud beſide, the ſtatute of frauds declaring, that where 


a former will is revoked by a ſubſequent one, and that the 


ſubſequent one ſhould be a good one, and properly atteſted, 


and the ſecond one here being a nullity, could not operate 


to revoke the firſt ; which not being cancelled, muſt there- 


fore ſtand, 


I urtonſiav 
v. Gilbert. 


Cowp. 49. 


c But where the firſt will is 227 cancelled, and alſo re- 
« voked by a ſubſequent will, if this latter will is afterwards 
&« cancelled, yet it does not ſet up the firſt.” | Lb 


For where teſtator having made his will in two duplicates; 
delivered one to a friend to keep for him, and kept the other 
himſelf, he afterwards made another will different frem the 
former, and revoking all former wills, and at the ſame time 


tore off his name and ſeal ſrom the former will, and cancelled 


it: before his death he ſent for an attorney to make a third 
will for him, but was ſenſeleſs before he arrived. After 
his death the firſt and ſecond wills were found together, and 
both were cancelled ; but the duplicate of the firſt, which he 


had taken from the perſon with whom he had left it, was 


found 
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found among his papers uncancelled : it was reſolved, iſt, 
That the cancelling of the copy in the teſtator's own poſſeſ 


ſion cancelled the duplicate in the poſſeſſion of the perſon 
to whom he had entruſted it; and 2dly, That the firſt will 
being itſelf cancelled, was not ſet up again 19 the ie 


of the ſecond. 


4. 4 And a will may be 8 by aw o& whiclis bn 

sc complete and void in law, if the teſtator's intention ap- 

« pears ſufficiently that it was ſo to revoke the will; ; as by 
a feoffment withgyt livery,” & o. 


"fg where the teſtator made his will, avly executed, a 
deviſed away all his real and perſonal eſtate to his brother, 
and he afterwards made a deed-poll, by which he gave all 


5 his wife : 


though this deed was void, as a man cannot 
make a grant or conveyance to his wife in his lifetime, yet 
| the chancellor (Lord Hardwicke) held, that it amounted to a 
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3 Atk. 72· ö 


Beard v. Beard. 
3 Atk. 72. 
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revocation ; but as it could not operate as a grant, that the 


perſon muſt be deemed. to have died inteſtate. 


2. Of implied Revocations. 


1. The firſt of this deſcription is marriage and the birth of Chriftopker v. 


a child; for theſe have been decided to amount to a revo- 
cation of a will made before the marriage had taken place. 


So marriage and the birth of a pe/humous child, was in this 
caſe held to be a revocation of a will made before marriage. 


hut theſe events ſhall only be deemed a revocation where 
the whole gate has been diſpoſed of by the teſtator, and the 
children are left without a proyiſion. _ 


And where ſuch preſumption does ile, 7 may parol 


evidence be admitted to rebut the preſumption, and ſhew 
that the teſtator did not intend to revoke the former deviſe: 


and a will which is revoked by ſuch implication may never- 


theleſs be republiſhed by a ſubſequent inſtrument, progeny 
atteſted, referring to it. 


2. Adeed made ſubloguent to a will of lands, which was 


alſo the object of the deed, even if an inadequate convey- 


Chriſtopher. 
Quot. Dougl. 34+ 


Doe ex dim 
Lancaſhire v. 
Lancaſhire. 
T. Rep. 49. 
er Lord Manſ- 
field. 
Dougl. 38. 


Brady ex dim. 
Norris v. Cubitt. 
Dongl. 30. 


Shove v. Pincke. 


5 T. Rep. 124. 


ance for the purpoſe for which it was intended, if it appears 


that there was an intention to revoke the 8 amounts in 
law to a revocation. As ex gr. if the deed was intended to 


operate as an appointment to uſes, and was inſutficient for 


that purpoſe, it ſhall operate to ene a will, where an in- 
Gon to revoke appears. | 


3. If a teſtator has a legal eſtate, evil: it by will; and 
_ afterwards fu uffers a recovery of it, this ſhall be deemed: a re- 
vocation: and it is the ſame if he executes any conveyance 
| of the fame effect, and takes back 2 new eſtate, But if be 


— 


per Lord H ard 


Wicke in 
Parſons v. 
Freeman. 


E 3 | only 5 | 
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per Lord Hard- 


- wick, in 
Parſons v. 
Freeman. 

1 Wil, 308. 
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only leaſes for years, or lives, or mortgages to pay debts, | 
theſe are only revocations pro tanto. = CP | 

&« And the caſe is the ſame of an equitable eſtate,” | 


But if a man, having the equitable eſtate, deviſes it, and 
afterwards by legal conveyance takes the legal eſtate, it is 
no revocation : but where he obtains the legal eſtate ander 
different terms and conditions, it is a revocation. As where 


being ſciſed in fee of the equitable eſtate, he by fine and 


recovery took the legal eſtate, but ſubject to the uſes to be de. | 


_ clared by him and his wife, 


Atk. 425. 
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Bull. N. P. 113. 


Compton v. 
Bearcroft. cor. 
Deleg. 

1 Dec. 1768. 
Tull. N. P. 114. 


Rex v. Preſton 

nt xt Feverſham. 
Mich. 33 G. 2. 

KR: | 


So if a perſon deviſes a leaſe for life of which he is ſeiſed, 
and he afterwards purchaſes the reverſion, this is a revoca- 
tion pro tarito, and it goes to the heir. | „ 


3 In this action the queſtion of haſtardy often comes in 
queſtion; the legitimacy of the reputed heir at law being 
queſtioned by the perſon who, in caſe there had been no 


iſſue of the deceaſed, would have been his heir. 


1ſt, “ Though a man and woman have had a ceremony | 
ce performed for the purpoſe of marriage, yet if that has not 
& been regular, it is void, and the iſſue are baſtards.” | 


To this effect it is enacted by ſtat. 26 Ges. 2. c. 33. © That 
<« it any perſon ſhall ſolemnize matrimony in any other. place 
ce than a church or public chapel, (except by ſpecial licence from 
te the archbiſhop of Canterbury,) or without publication gf 
&« banns or licence in a church or chapel, that the marriage 
„ ſhall be void. And further, That all marriages ſolemnized 
&« by licence, where either of the parties (not being a widow 
c or widower) is under the age of twenty-one years, which 
i ſhall be had witheut the conſent of parents and guardians, 


„ ſhall be abſolutely void,” 


1. This ac of parliament, requiring that all marriages 
ſhall be performed in a church or chapel, and with licence 
or publication of banns, des not extend to marriages in Scot= 
land or foreign parts, nor to any marriages among any e. 
aries; as Duakers, Feavs, &., whoſe marriages are good if 
Jolemnized according to their own rites, attd both the parties 
are ofithe lame perivaſion. © i 9 5 


2. „Neither does that elauſe concerning the marriages of 


„ perſons under age.” 


For where in this caſe the appellant and reſpondent, being 
both Engl/þ ſubjects, and the appellant under age, ran away 
without the conſent of her guardian, and were married in 
Scotland : on a ſuit brought in the ſpiritual court to annul 
the marriage, it was held to be goud, a 


3. The ſtatute does not take away the evidence ariſing 
from cohabitation; though if the evidence be clear that the 
=; marriage 
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he married. EEE 
Therefore in this caſe, where the father and mother of a 


of the tac. -- 
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marriage avas not celebrated according to the fa ge 2h the act, 
it is totally void, and no declaratory ſentence of t 


e eccle- 
ſiaſtical court is neceſſary to annul it. The caſe here was, 
that the man was under the age of twenty-one years when 


pauper had cqhabited together for thirty years as man and 
wife, and after the death of the wife, the huſband was pro- 


duced to prove that no marriage had ever actually taken 

place, which the ſeſſions refuſed : on motion to quaſh the 
order of ſeſſions, Lord Mansfield was of opinion, that thirty 
years cohabitation as man and wife was ſufficient evidence 


to found an order of removal on; and the order of ſeſſions 

was affirmed. 35% One = | 
And note, That where there has been a ſentence of the 

eccleſiaſtical court, in a ſuit cauſa jactilationis maritagii, that 


there was no marriage, and that the parties are free of one 


another; that that ſentence, while unrepealed, is concluſive 
2. By the ſame ſtatute it is enacted, © That all marriages 
& ſhall be ſolemnized in the preſence of two or more cre- 


e (ible witneſſes, beſides the miniſter who ſhall celebrate 


25 a 


Bull. N. P. 114. 
Burr. Sett. Caſ. 
486. S. C. 


Stoc kland Vo 
Charland. ; 
Burr. Sett, Caf, 
508. 


Jones v Bw]. 
Carth. 225. 
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„ the ſame, and ſhall be entered in the regiſter; in which 


„ entry-ſhall be expreſſed whether the marriage was cele- 


„ brated by banns or licence, and ſigned by the miniſter 


4 and parties married, and atteſted by two witneſles, 


But if the marriage has been regularly ſolemnized, any 


« ſubſequent irregularity in the entry ſhall not affect its 


validity.“ | | 

For where a witneſs in this caſe proved, that he and 
another witne(s were preſent when a marriage was ſolemn- 
ized between John and Suſannah Meredith, by the miniſter 


of the pariſh by banns, and an entry was produced from the ; 
pariſh book, viz. © 1958, Jahn Meredith and Suſannah Fen- - 


tins were married by banns,” bur this entry was not ſigned 
by the miniſter, parties, or witnefles ; it was conteſted that 


tne marriage was not legally proved. Per curiam—In a ſuit 


of jactitation of marriage in the ſpiritual court, while the 


parties are alive, they are put to prove all ceremonies: but 
in all other caſes proof by witneſſes who ſaw the marriage, 
is primd facie ſuſſicient; and whoever would impeach it muſt 
thew wherein it is irregular, Here the fact of the marriage 


is proved, and the regiſter is not of the eſſence of the mar- 


riage, nor affects its validity. 


St. Devereux 

v. Much 
Dewc.urch, 
Burr. Sett. Caf. 
86. 

Bull. N. P. 114. 


3. „Where no evidence can be had of the marriage hav- 


or conſtant cohabitation, ſhall be ſufficient.” 


REN | Therefore, 


ing been ſolemnized, collateral proof, as from declarations 


482.1} 


May v. May. 
Hi l. 17 G. 2. 
Bull. N. F. 112. 


St. Peter's, 
Wor-eſter, v. 
Old Swin ford. 
Burr. Sett. 
Caſe 25. 

Full. N. P. 112. 
3 > 
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has been no acceis, Sc., or the child be born out of 


Ex dim Lemar 
v. Ho maden. 
2 Stra. 440. 


muſt be preſumed. The defeudants were admitted to give 


Eury's caſe. 
5 Co. 98. b. 
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Therefore, where in this caſe the preamble of an act of 


parliament reciting that the plaintiff's father was not mar. 
ried, and to the truth of which he was proved to have 
| ſworn, was given in evidence, yet it being proved on the 


other ſide that there had been a conſtant cohabitation be- 


tween the parties, and that the deceaſed had on all other 
occaſions owned her as his wife, the plaintiff obtained a 


verdict. 


c But that preſumption ſhall only hold place where no 
c poſitive evidence can be had; for in caſe proof of the 
& marriage can be had, and that by the evidence even of 
« the parties themſelves, ſuch ſhall be admiſſible and good.? 


For where on an appeal the caſe was ſtated, that Foſeph 


Heighington, father of the pauper, gave in evidence, that for 


ſeven years he travelled about with Hannah Aſee, during 


which time they cohabited as man and wife, but were never 


married, and that during that time the pauper was born and 


chriſtened as the legitimate child of him and Hannah Aste: 
the evidence of the father was here held to be good and 


admiſſible to prove the fact of no marriage having ever taken 
place between the parties, though it went to baſtardize his 


iſſue. 


4. * But though a marriage has in fact legally taken 


c place between the parties, yet may the iſſue born during 


e its ſubſiſtence be baſtards: as if the huſband is proved to 
« labour under any inability from any cauſe; or if there 


& time.“ 


rſt, In Caſes of Inability in the Huſband. 


1ſt, Where in ejectment on a trial at bar, the queſtion 
was, Whether the leſſor of the plaintiff was the ſole heir of 
Caleb Lomax, deceaſed? It was proved fully, that he was 
frequently in Londen, where his wife lived, ſo that acceſs 


evidence of his mabilty, from a bad habit of body; but 


their evidence not going to an impe/ſebi/ity, but to an impro- 
bability only, that was not thought ſufficient, and the plaintiff 


had a verdict, 


So where a man had been divorced from his wife cauſa 


Jrigiditatis et impotentiæ, and afterwards married again, and 


his ſecond wife had ifſue; it was contended that they were 


baſtards, by reaſon that the ſentence of divorce eſtabliſhed 
the queſtion of his inability z ſo that all iſſue born after of 


his wife ſhould be deemed baſtards. But the Court held 


them legitimate; for the ſentence did not eſtabliſh a per- 


petual inability ; and a man might be Habilis et inhabilis di- 5 
verſis temporibus, 5 8 8 


2d, 


n En. Ad n = Y - a a 


© Aa. ved "wa 


EIECrRxr. 


2d, In Caſes where there has been no Acceſs. 
„ Where it appears clearly in evidence that there has been 
1e no acceſs, the iſſue ſhall be baſtards. © 
As where a married woman was brought to bed of a 
child during her huſband's abſence at Cadiz, and it was 
proved that he had not been in England from the time of 
conception to her delivery; the child was held clearly to be 
a baitard;:- no | 
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Rex v. 
Abberton. 
1 Ld. Raym. 


393˙ 


„And though acceſs may be preſumed, as from the 
« parties living not far diſtant, yet may evidence ſtil] be 


c admitted to prove, that in fact no acceſs had taken 
te place.“ „ „„ | 
For where in an iſſue out of chancery to try whether the 
plaintiff was the heir at law of Thomas Pendrell, it was 
agreed that the plaintiff's father and mother had been mar- 
_ Tied, and had cohabited for ſome months; that they parted, 
ſhe ſtaying in London, and he going into Szafford/bire ; and 
that at the end of three years, the plaintiff was born. The 


Pendlrell v. 
Pendrell. 
2 Stra. 925. 
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plaintiff reſted his caſe on the preſumption of law in favor 


of legitimacy, and on there being ſome doubt if the plain- 
tiff's father had not been in London during the laſt year; 


but this was encountered by ſtrong evidence of want of 
acceſs, The Chief Juſtice Raymond over-ruled the old doc- 


trine of legitimacy if the father is within the four ſeas, and 
left to the jury to decide on the evidence, Whether there 


had been acceſs or not? and the jury found againſt the 


plaintiff, 1 


And the child of a married woman may be proved to 
be a baſtard by other evidence than the non-acceſs of a 


6 huſband.“ 5 

For where in this caſe the queſtion turned on the legi- 
timacy of Jo/eph Turner Hales, under whom the defendant 
derived: to prove that he was illegitimate, the leſſor of the 
plaintiff proved the marriage of his mother, by her maiden- 


Goodright ex 
dim. Tompſon 
v. Saul. 


4 T. Rep. 356. 


name of Tilyard with one Simon Kilbourn in 1705; that ſhe 
lived with him in Norevich, for ſome time, without having 


any children; that K:/bourn left Norwich, after which ſhe 
_ cohabited with a perſon of the name of Hales : that ſhe and 
Hales lived publicly as man and wife, during which time 
5 T. Hales was born, and that he was always reputed a 


aſtard in the family. Where the huſband was during that 


time did not appear; but an old witneſs ſaid, that he went 
to London, where it was ſuppoſed that he remained, and 
that he returned to Norwich after his wife's death. It was 
further proved, that J. T. Hales always went by that name, 


except in one inſtance where he ſold an eſtate, which had 


been deviſed to his mother by her father; and in the con- 


veyance he ſtyles himſelf Jo/eph Kilbourn, otherwiſe Hales. 


It was proyed alſo that his mother was buried by the _ 
e F 


St George v. 
St. Margaret's, 
Weſtnünſter. 
2 123. 
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Rex v. Inhabit- 


ants of Bedall, 
in Yorkſhire. 
2 Stra. 1076. 


EJECTMENT. 


of Kilbourn : the counſel for the defendant then ste that 


on theſe facts given in evidence by the plaintiff, that J. T. 
Hales ſhould be deemed legitimate, as no direct proef was 
given of non-acceſs by the huſband, and that he ſhould net 
be baſtardized by proof that another perſon had cohabited 


with his mother: the jndge being of that opinion, directed 
a verdict for the defendant. On a motion for a new trial, 


the learned judge himſelf changed his opinion reſpecting 
the neceſſity of the proof of non-acceſs, et curia confentiente, 
a new trial was granted. 


8e where a woman is feparated from her huſband by 2 


divorce of à menfa et thoro, the children ſhe has during a 


% ſeparation are baſtards; for a due obedience to the ſentence 


ſhall be intended, unleſs the contrary is ſhewn z but if a huſ- 


band and wife ſeparate and live apart, without ſentence of 


a divorce, the children ſhall be taken to be legitimate, and 


ſo deemed till the contrary be proved; as in the caſe of Pen- 
drell v. Pendrell. So if a ſpecial verdict e no acceſs, the 
child is a baſtard. | | 


So where a caſe of removal ſtated that PIPE. bad ban no 


acceſs for ſeven years, though there was evidence that the 
huſband was living, it was held ſuſſicient to baſtardize the 
iffue; as if there was no acceſs, it was immaterial whether 


the huſband was living or not. 


3. „But where the iſſue of perſons married is to be baf- 
& tardized by evidence of u acceſs, the wife ſhall not be ad- 


«mitted to prove that act, for that may be proved by the 


Rex v. Reading. 
B. R. 

Mich. 8 Geo. 2. 
Bull. N. P. 112. 


Rex v. Rook. 
3 Will. 340. 


3 Danv. 726. 


Trin. 18 Ed. 1. 
Rot. 13. 
Bull. N. P. 114. 


& evidence of others; but ſhe is an admiſſible witneſs r He 
« fact of incontinence, on account. of the eee N the 
“want of other proof.“ 


And therefore where the wiſe gave evidence of her having 


had connection with the defendant, and that he was father 


of the child, and that her huſband had had no acceſs to her 


for a great jength of time, and there was no other evidence 


of the huſband's not having had acceſs to her, but there was 


evidence that he was within ſeven miles of her all the time; 


it was held, That her evidence as to the fact of incontinence 


was good, as ſhe might be the only witneſs of it that could 
be had; but that of the non-acceſs, that there might be 


others, and that ſo her evidence was inſuſhcient to that fact. 


And in this cafe the ſame point was expreſsly decided. 


3. Where the Child has been born out of Time. | 


It is not preciſely ſettled what fhall be deemed the 
« exact and certain time for a child to be born after the 
« death of the father, in order to be held to be legitimate.” 


Where the feme went eleven months after the death of the 


Luſbaud, it was relolyed that the iſſue was not * 
or 


* 


K 91 A NS 


„„ e a _. os» cmd 


Fr TMExr. 

for it was born poſ? ultimum tempus mulieribus pariendo conſli- 
But in this caſe, where the huſband died the 23d of 
March, and the child was born the 5th of January follow- 


ing, which was nine ſolar months and thirteen days; it 
being proved that the woman had been much abuſed, and 


often compelled to lie in the ſtreets; and phyſicians giving 


evidence that ſuch treatment might delay the birth, the 
child was held to be legitimate. = 
And note, That the rule'quod non juſtum eft poſt mortem ali» 
quem baſtardum facere, &c. holds only in the caſe of baſtard 
eigne et mulier puiſue. But if H. marries a woman, and ſhe 
marries again, living H., the laſt marriage is void, without 


as 


Alſop v. 
Bowtrell. 
Cro. Jac, 542. 
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Pride v. Earls 
of Bath and 
Montague, 
Salk. 120. 8 


any divorce, and the jury ſhall try the fact, which proves it 


not a marriage. 


And this rule, That the parents ſhall not be allowed to 
baſtardize their iſſue, holds only where it is to baſtardize 
iſſue born after marriage ; for either parent may be an evi- 
dence in their lifetime that a child was born before mar- 
riage: and general declarations to that effect, or an anſwer 
in chancery, are good eyidence to prove a child born before 
marriage, but not to baſtardize a child born after marriage. 


6. © Where an ejectment is brought for lands, which 
ce have been paſſed by a fine, or of which a recovery has been 
& ſuffered ; the production of the fine and recovery is a 


Goodright ex 
dim. Stevens 
v. Moſs. 
Cowp. 591. 


complete bar, not only to the parties and privies to the 


& fine and their heirs, but to all other perſons : but thoſe 


* who are not of ſound mind, or full age, in priſon, women 


covert, and not within the four ſeas, ſuch perſons have 
„ five years after the proclamations made, after their re- 
« ſpective diſabilities are removed, to make claim. Stat. 
.< 18 Ed. 1. and 4 H. J. c 21.” - He 


To this there is an exception by ſtat. 32 H. 8. c. 36. of 


fines levied by women, of lands of the gift of the huſband 
or his anceſtor after the huſband's death, aſſigned to her in 


tail for jointure, and alſo of lands entailed by act of parlia- 


ment, or letters patent, and of which the reverſion is in the 


crown, of which a fine or recovery is no bar to thoſe in re- 


verſion. 


And where a fine is to be proved with proclamations, (as 
it muſt be to bar a Granger,) the proclamations muſt be examined 
with the roll, for though the chirographer 1s authorized by 
the common law to make out copies to the parties to the 
fine itſelf, yet he is not appointed by the ſtatute to copy the 
proclamations; and therefore his indorſement on the back 


ot the fine is not binding. 


But 


Chettle v. 
Pound. 

Bull. N. P. 230. 
Allen's caſe. 
Clayt. 51. S. P. 


OT — 


— 


486 EJECTMENT. 


Doe ex dim. But it ſeems that if a ſine is produced for the defendant, 
Foſter v. the plaintiff may put him on proving, that the perſon who 
. levied the fine as in poſſeſſion at the time; and if he cannot 
Vid. S. C. prove it, the fine is no bar. | . 5 5. 
poſt. 489. : 


2. © As to the validity and effect of a recovery. A pre: 
e cipe does nor lie againſt a perſon that is not ſeiſed of the 
« freehold ; therefore when a recovery is ſhewn, it ig neceſ- 
&« ſary to prove ſeiſin in the tenant to the precipe ; however, 
L 487 J © in an ancient recovery ſeiſin will be preſumed, eſpecially 


% where poſſeſhon has gone along with it, for that induces 


« a preſumption that every thing was regularly done.” 


wean: As where on a trial at bar, the plaintiff claimed under an 


| Webb v. old entail in a family ſettlement, by which part of the eſtate 


. appeared to be in jointure to a widow at the time the ſon 
129 ſuffered a recovery, which was in 1699, under which the 
defendants claimed; the defendants were not able to prove 

the ſurrender of this life-eſtate, and it was therefore inſiſted 

that there was no tenant to the precipe, and ſo that the re- 
covery was no bar: to obviate this difficulty, the defendants 
offered in proof the book of an attorney, then dead, in which 

were charges for drawing the ſurrender of the tenant for 

life: and they further relied on the preſumption from the 

length of time that all things were regular, and a furrender 

made. 'The Court held the book of the attorney good evi- 


dence, on which to found a preſumption ; and ſeemed to 
think, even without that, after ſuch a length of time (forty 


years), that they would preſume a ſurrender. 


& But in a modern recovery the Court will expect ſome 
« evidence whereon to ground a preſumption, or proof of 
« an actual ſurrender.” . 


Goodtitle ex As where the tenant in tail in remainder ſuſſered a re- 


(lim. Bridges v. 2 x h 
op oven of the lands then held by the widow of his brother 


2 Burt. 2065. and there was no proof of any ſurrender by her: the Court 


held, That they would not preſume a ſurrender, particularly, 
as immediately on her death the ejectment was brought by 
the perſon entitled. i 


By 14 Geo. 2. c. 20. it is enacted, „ That all common 


55 recoveries, ſuffered or to be {uffered without any ſurren- 
der of the leaſe for lifę, ſhall be valid, provided it ſhall 
«« not extend to make any recovery valid, unleſs the perſon 
entitled to the firſt eſtate for life, or other greater eſtate, 


& have, or ſhall convey, or join in conveying an eſtate for 


life at leaſt to the tenant to the precipe. And by the ſame 
e act, where any perſon has, or ſhall purchaſe for a valuable 
s conſideration, any eſtate, whereof a recovery was neceſſary 
< to complete the title, ſuch perſon and all claiming under 
« him, having been in poſſeſſion from the time of ſuch pur- 
*© chaſe, ſhall and may, after the end of twenty years from 
« the time of ſuch purchaſe, prove in evidence the deed 


. making 


dence againſt the parſon. ©. 


: - EJECTMENT. 

« making 2 tenant. to the præcipe, and declaring the uſes ; 
% and the deed ſo produced (the execution thereof being 
% duly proved) ſhall be deemed ſuſhcient evidence that ſuch 


E recovery was duly ſuffered, in caſe no record can be proved 


« of ſuch recovery, or the ſame ſhould appear not regularly P 488 
« entered; provided, that the perſon making ſuch deed had * 
tc a ſufficient eſtate and power to make a tenant to the præ- 

« cipe, and to ſuffer ſuch common recovery: it is further 

te enacted, That every common recovery ſuffered or to be 

te ſuffered, ſhall, after the expiration of twenty years, be 

« deemed valid, if it appear on the face of ſuch recovery that 

« there was a tenant to the writ; and if the perſons joining 

« in ſuch recovery had a ſufficient eſtate or power to ſuffer . 

« the fame, notwithſtanding the deed to make a tenant to 

« ſuch writ ſhall be loſt: it is further enacted, That every 

« recovery ſhall be deemed valid, notwithſtanding the fine or 

« deed, making a tenant to ſuch writ, ſhall be levied or ex- 

c ecuted after the time of the judgment given, and the 

« award of ſeifin ; provided the ſame appear to be levied or 

ic executed before the end of the term in which ſuch recovery 

te was ſuffered, and the perſons joining in ſuch recovery had 

« a ſufficient eftate and power to ſuffer the fame.” | 


6. If the leffor of the plaintiff's title is under an aſſign- Garrett v. 


Lyſter. 


487 


ment by an adminiſtrator, if he cannot produce the letters 1 


of adminiſtration, the book of the ecclefiaſtical court, where 

the order was entered for the granting of them, is good evi- 

dence, or a copy of the book will be ſufficient ; but ſuch ” 
will not be ſufficient for the adminiſtrator himſelf, unleſs 

he proves the adminiſtration under the ſeal of the court 

was loſt. | ; Re „„ 8 


Zo it an ejectment is brought againſt the deviſee of a copy- Anon. 


holder, by the lord or by a ſtranger, the recital of the will in 1 La. Raym | 


the admittance is good evidence of the deviſe : but if the 735; 
£jetment is by the Heir againſt the deviſee, the will itſelf _ 
muſt be proved. _ I | 


„ old terrier or ſurvey of a manor, whether eccleſiaſtical Bull. N. P. 248: 


or temporal, may be given in evidence; for there can be no 
other way of aſcertaining old boundaries or tenures. 


But a terrier of glebe is not evidence for the parſon, unleſs thid. 
figned by the churchwardens as well as the parſon, nor even 
then if they are of his nomination z and though it be ſigned 
by them, it deſerves little credit, unleſs it be likewiſe ſigned 
by the ſubſtantial inhabitants: but it is in all other caſes evi- 


So where the queſtion in ejectment was, © parcel or not,” Anon. 


2 ſurvey taken by one of the parties, without the privity or 1 Stra. 95. 


oncurrence of the other, was held to be no eyidenge. | 


8. The 


- 
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Turner. 
1 Stra. 633 
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Foſter v. 
Williams. 
Cowp. 621. 
Doe ex dim. 
Wirchley 


v. Pye. 


Eſpin, Caf. N.P. 


364+ S. P. 


Goodtitle, leſſee 


of Fowler, v. 
Welſord. | 
Dougl. 134. 


Puſnby V. 
CGreenflate. 
I Stra. 445» 


Smith v. 
Blackham. 
Salk. 283. 


Goodtitle ex 
dim. Revett Ve 
Braham. 

4 T. Rep. 497. 


Stanger v. 
Searle, 
Eſpin, Caſ. N. P. 


14. 


EEC TMNT. 
8. The tenant in Peſſelon is not an admiſſible witheſs for 


his landlord; for he 1s liable to an action for the meſne 
profits; and fo being intereſted 1s inadmiſſible. 


« Neither is he a witneſs to prove poſſe eh ton in his landlord, 
cc for it is to ſupport his own poſſeſſion. 


For where a fine was produced to bar the plaintifr s 
tight, levied by a Mrs. Galton, under whom the defendant 
claimed, it was objected for the plaintiff, that the ſine alone 
was not ſuſſicient, unleſs accompanied with ſome evidence 
to ſnew that Mrs. Galton was in poſſeſſton when the fine was 
levied, or had received rent: to prove poſſeſſion, the zenant 
in poſſe 47 ton, tpon whom the ejectment had been ſerved, was 
called, but was rejected by Lord Mansfield ; and on a mo- 
tion for a new trial, the Court concurred in opinion that the 
witneſs was inadmiſſible. 


9. If an executor takes no beneficial Abe! under a will, he 
is a competent witneſs to prove the ſanity of the teſtator; 
and if he, or any other perſon who 1s intergſied, executes a ſur- 
render or a releaſe of his intereſt, he may be examined as a 
witneſs to eſtabliſh the will, though the perſon to whom the 
ſurrender or releaſe was ollcred to be made, refuſe to accept 
of it. 


And in this caſe a perſon who had fold 3 an eſtate, but 
without a covenant for a good title or a wat ranty, was allowed 
to be a witneſs to prove the title of the vendee. 


10. An heir-apparent may be a witneſs to prove the title 


of land, but a remainder-man cannot, for he has a preſent 


eſtate in the land; but the heirſhip of the heir is a mere 
contingency. More the caſe was, The heir of a bankrupt 
was brought to prove a debt due to him in an action by 


the aſſignee, and an objection was taken to his evidence, 


that the ſurplus of the real eſtate (which is only to come in 
aid of the perſonal) being to go to the bankrupt and his heir, 
that the heir, by ſwearing as to the perſonal eſtate, has the 
benefit that he diſcharges the real eſtate as to ſo much; but 
the Chief Juſtice over- ruled the en, as too remote 2 


| contingency. 


11. To prove that a name fubſcribed to a will was forged, 
a clerk of the Po/?-Office, accuſtomed to inſpect franks for 


the detection of forgeries, was called to prove that the hand- 


writing ſubſcribed to a will was an imitated hand, and not 
a natural one; and alſo to prove that two hands, ſuſpected 
to be imitated hands, were written by the ſame perſon. 


But where ſuch evidence is offered, the party ſhall not be 
allowed to judge from compariſon of hands, without knows 
ledge of the perſon's hand-writing. | 
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| EJECTMENT. 


12. * Hearfay-declarations, as to the perſon when; was 


© ſeiſed, or whether lands are parcel or not parcel, are in 
many cafes admiſhble evidence.” 


As where the leffor claimed as deviſce i in reminds un- 
der a will made twenty-ſeven years before, under which 
there had been no poſſeſſion, and therefore ſeiſin in the de- 
viſor was neceſſary to be proved; a witneſs was called, who 
ſwore to declaration of the tenant at that time in poſſeſſion, 
that he held as tenant to the deviſor: it was objected that this 


was mere hearſay-evidence, made by a perſon not upon 


oath : but the Court held it to be good evidence. 


So where the queſtion was, Whether a certain tenement 
was parcel of the lands of Bulchy/?ullen in Cardiganſl, 11re, or 


Lynſi in the ſame county, declarations by the tenant who 


had rented both farms, but was then dead, that he rented 


the two parcels of land of different landlords, and that the 


locus in quo was parcel of one of them, ſhail be admiſſible 
evidence to alcertagn of which of them the locus in quo is 
part. | OL | 
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Holloway v. 
Rakes. 

Mich. 12 G. 3. 
Quot. 2 Term 


Rep. 55. 


Davies v. 
Peirce. 
en Rep. 50. 


Or THE VERDICT, JUDGMENT, AND WRIT 


or ERROK, WRIT OF POSSESSION, AND 
_ OTHER PROCEEDINGS, | 


1. OF THE VERDICT. 
io «In ejectment the plaintiff ſhall always recover ac- 


* cording to the title which he makes out, though not con- 


« ſiſtent with that ſtated in the declaration.” 


As in the caſe of Bedford ex dim. Carruthers Vs Dendien, 
ante 447, where the plaintiff having a title to but five years, 
yet declared for ſeven, e e according 
to his title. 


Ante 447- 


So the plaintiff may declare for any number of acres, and 5 


recover ſo many only as he proves a title to. 


2. If the declaration in ejectment goes Hr ſeveral things, 


« and there is a general verdict, though the declaration is 
„bad as to part, yet the rauf my recover for the re- 
© mainder,” | | 


As where the . was for a meſſuage or tenement, 
and four acres of land belonging to the ſame, and there was 
a general verdict; on a motion in arreſt of judgment it was 
decided, That though the declaration as to the firſt part for 
a meſſuage or tenement was bad for uncertainty, yet it was 


Wood v. Payne. 
Cro. Eliz, 186. 


held to be good as to the four acres, which could not be 


ſaid to belong to any houſe. But the damages and colts 


being entire, it was held, that the ain could not have 


judgment as to them. 


* 3. In a recovery in cjefimient of one hundred acres « Anon. 


band, aa of * Dc Ce without meution of any houſe 
| or 


Dyer, 47. 4. 
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Hooper v. Dale. 
1 Stra. 531. 


Dobbs v. Paſſer. 


2 Stra. 975 · 


' EJECTMENT,. 


or garden, it was nevertheleſs held that | the plaintiff ſhould 


recover all the erections thereon. 


2. OF THE JUDGMENT AND WRIT, OF ERROR, 


1. The caſual ejector can in no caſe confeſs a judgment. 


2. Though the plaintiff has had a judgment regularly 
obtained, if he has not loſt a trial, the court will ſet it aſide 
upon payment of coſts and taking notice of trial; for though 
the defendant may afterwards bring his ejectment, yet change 


of poſſeſhon in conſequence of the plaintiff's judgment, 


4 Burr. 250 


Evan Thomas 
v. Goodtitle. 
4 Eurr. 2501. 


Wharrod v. 
Smart. 
3 Burr. 1823. 


2 Burr. 757. 


George ex dim. 
Bradley v. 
Wilſon. 


2 Burr. 756. 
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as felling of timber, W's, 


may be of great loſs and inconveni 


ence to the defendant; 


3. By ſtat. 16 Car, 2. b. 8. . 1. 4e If the defendant in 


ce ejectment brings a writ of error, he ſhall be bound to 


ic the plaintiff in ſuch reaſonable ſum as the Court ſhall 


te think fit.” | 


This ſum is generally double the rent. 


“ Under this ſtatute the defendant is entitled by law to 
« his writ of error, if he offers to become boundeas the 
« ſtatute directs.” e „%%% ac, 


Therefore where in this caſe the leſſor of the plaintiff 


ſwore that the defendant was inſolvent, and alſo that he had 


a mortgage againſt the land to more than it was worth, yet 
the Court held the defendant entitled to his writ of error, 
he becoming bound in double the rent. . 


And ly the fame ſtatute, „“ In caſe judgment be af- 


t firmed upon a writ of error, the Court may award a 


& writ of inquiry as well of the meſne profits as of the da- 


© mages by reaſon of any waſte committed after the firſt 


« judgment.” 


Though in this caſe where the defendant brought a writ 


of error in parliament upon a judgment in ejectment, the 
Court obliged him 79 enter into a rule not to commit waſte or de- 
firuftion during the pendency of the writ: and he juſtified in 4oo!. 


4. A writ of error cannot be ſued out in the yame of the 
caſual ejector. „5 Ds 


And if judgment has been ſigned againſt the caſual 
ejector by default, when plaintiff moves for leave to take 
out execution againſt the caſual ejector, is the time when 
the landlord, if he brings a writ of error, is to ſhew that as 
a cauſe why the plaintiff ſhould not have leave to take out 
execution; and if he then omits it, and leave is given, the 
execution will not be ſet aſide. | | h 


4. Nothing ſhall be aſſigned for error which will make 


* 34 neceſſary to go again into the title of the lands,” 


For 


J — ; 
4 * 3 $ - 5 * Om, —— ** » f . 
1 NT. 


For where, after a judgment for the plaintiff, error was 


aſſigned, that the leſſor of the plaintiff was ſeiſed in right of 
his wife, and that ſhe was dead before judgment, and that fo 


the leaſe was determined; it was adjudged, That as the 


Wilkes v. 
Jordan. 
Hob. 5. 


error depended upon the death of one, not party to the ſuit, 


that it could not be allowed ; for the plaintiff might ſay that 
the leſſor was ſeiſed in his own right, or the like, and ſo the 
title would be to be re examined on a writ of error. 


3. or THE WRIT OF POSSESSION. 


_ Iſt, If the leſſor of the plaintiff has judgment in eject- 
ment, it is to recover the term, upon which an Habere facias 
Polſelſionem iſſues to the ſheriff, to put the plaintiff into poſ- 
2. But if a year and day paſs after judgment, the plain- 
tiff cannot have an habere facias poſſaſſionem without a ſcire 
Facias firſt iſſuing. - „ 
3. Where the leſſor of the plaintiff died in the vacation, 
and the writ of poſſeſſion was taken out after his death, 
but was teſted of the laſt day of the preceding term, and 
ſo over reached the time of his death, the writ was held to 
be regular, | 8 e 


4. OF THE COSTS. 


1. If the leflor of the plaintifF is an infant, the Court will 


on motion ſtay proceedings till he gets ſomebody to enter 
into a-rule to pay defendant his coſts, if defendant has a ver- 
dict; an infant not being liable to coſts 

2. Where the leſſor of the plaintiff lived in Ireland, the 
Court ſtayed the proceedings till he had given ſecurity for 
payment of colts, though the ejectment was brought under 


the direction of the Court of Chancery, and ſecurity had 


been already given there for 40/. 


3. „Though the leſſor of the plaintiff's title is at an end, 
yet the Court will not ſtay proceedings.” 
Ass where his title was as fenant for /ife, and it appearing 
that he awas dead, defendants applied to ſtay the proceedings; 
but the Court refuſed the motion, as the plaintiff had a right 
to proceed for damages and coſts ; but they obliged him to 
find ſecurity for coſts. . 5 1 25 
4. If there is an ejectment againſt ſeveral, and the 
plaintiff is nonſuited, he may pay the coſts of the nonſuit to 
which of the defendants he pleaſes. OE 
5. By ſtat, 8 & 9 V. 3. c. 11. © In ejectment againſt 
« ſeveral, if any one or more is acquitted by verdict, he 
* ſhall recover his coſts againſt the plaintiff, unleſs the judge 
Y ol th ; | 


Withers v. 
Harris. 
Salk. 2 58. 


Doe ex dim. 
Beyer v. Roe. 
4 Burr. 1970. 


Anon 
1 Wilſ. 130. 
Noke v. 
Wyndham. 
1 Stra. 604. 


Doe ex dim. 
Lucas v. Ful- 
ford. | | 
2 Burr. 1177. 


Thruſtout ex 
dim. 
Turner v. Gray. 
2 Stra. 1056. 


E v. 
arper. 
1 Stra. 516, 
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Anon. Salk. 255. 


Grumble v. 
Badily. 

Stra. 5 54. 
Doe v. Alſton. 


1TermRep. 491. 
S. P. 


Roe ex dim. 
Chambers V. 
Law. 
Rep. 1180. 
Smith ex dim. 
Ginger v. Bar- 
nardiſton. 

2 Black, Rep. 


904. 


Short v. King. 
1 Stra. 681. 


14. Coningtby's 
taſe. 


1 Stra. 548. 


Keene ex dim. 
Angell v. An- 


Fell. 
© T. Rep. 740. 


Doe ex dim. 
Ducheſs ot 
Hamilton v. 
Hatherly. 

1 Stra. 11 52. 


Fenwick v. 
Groſvenor. 
Salk. 258. 
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2 Black, 


| E EJECTMENT. 3 
te ſhall certify in open court that there was good cauſe for 
i making ſuch perſon a defendant.” En ig 155 


5. OF BRINGING 4 SECOND EJECTMENT. | 

1. The plaintiff may bring a ſecond ejectment for the 

ſame lands; but unleſs it appears to the Court that there is 

good ground for bringing ſuch ſecond ejectment, the Court 
will ſtay proceedings until the cofts of the firſt are paid. 


As where it is done merely for vexation, or there is any 
thing fraudulent in the proceedings. VVV 
And though the leſſor of the plaintiff had neglected in the 
former ejectments to enter into the conſent- rule, yet pro- 
ceedings were ſtaid until payment of coſts. 5 


« But where the plaintiff does ſhew ſome good and 
&« ſatisfactory grounds to the Court, he may be allowed to 
« bring the ſecond ejeAment without paying the coſts of 
cc the firſt,” ; ; a - | | 5 : | . 

As where the plaintiff declared .on one demiſe, but 
afterwards finding it neceſlary to join truſtees, he delivered 
a new ejectment, the Court allowed it without payment 
of colts. | i e 

« But a miflake alone ſeems not to be ſufficient to exempt 
& the plaintiff from payment of coſts.” . 

For where Lord Coning /by brought an ejectment, and had 
a rule for a trial at bar, and finding it to be on a wrong 


% 


_ demiſe, delivered new ejectments; and coming again for a 


trial at bar, the Court refuſed to grant it, but on-payment of 
the coſts of the former ejectment. $I . 
« And though there may be ſome difference as to the 
parties in the ejectments, yet if the gue/lion and title is the 
&« ſame, the coſts of the former ejectment ſhall be paid be- 
“ fore the ſecond is ſuffered to proceed.“ | ES: 


Ass where an ejectment had been brought under the de- 
miſe of the huſband and wife, and the plaintiff had been 
nonſuited ; and after the huſband's death the wife brought 
a new ejectment, the Court ſtayed proceedings in it till the 
coſts of the firſt ejectment were paid. | 


*2. After a verdict in ejectment and judgment for the 
plaintiff, if the defendant brings a writ of error, he ſhall 
not be allowed to bring an ejectment until he has quitted 
poſſeſſion, or the tenants have attorned to the plaintiff, ſo 
that the plaintiff is in poſſeſſion, and he out; for if the 
plaintiff in the firſt ejectment was to get judgment in this 


laſt ejectment, there would be two judgments for the ſame 
thing; but if the defendant goes on a different title, pro- 


ceedings will not be ſtayed in the ſecond ejectment. 


6. OF 


kb. 


6. or TRESPASS FOR THE MESNE PROFITS: 


ce right of the plaintiff; from the time that his title ac- 


« crued, the defendant is a treſpaſſer, and the plaintiff en- 


« titled to recover from him the damages for his unjuſt. 


« poſſeſſion, equal to the value of the lands during that 
cc time. This is done by an action of zreſþa/7, the damages 
ee in ejectment being uſually but one ſhilling,” 


But it ſeems to be a point not clearly ſettled, how much 


the plaintiff is entitled to recover for the meſne profits. 


| In this caſe it was held, That the plaintiff is not bound to De Coſta v. 


claim the meſne profits, only from the time of the demiſe ; for 
if he proves his title to have accrued before that time, and 


proves the defendant to have been longer in poſſeſſion, lie 


ſhall recover antecedent profits, 


But in ſuch caſe, if the plaintiff goes for time before the 
_ demiſe laid in the declaration in ejectment, the defendant is 
at liberty to controvert his title; but if he goes only for the 
time from the demiſe laid, the record of the recovery in 
ejectment is concluſive evidence of the plaintiff's title 
from that time, and cannot be controverted; and in ſuch 
_ caſe it is ſufficient for the plaintiff to produce the judg- 
ment in ejectment, and the writ of poſſeſſion executed: 

ſo againſt a precedent occupier the record is no evidence, 


Atkyns. 
Per Eyre, Ch. J. 
Hil. 4G. 2. 
Buller N. P. 87. 


Ibid. and 


Collingwood & 

Ramſay v. ſeve- 
ral Defendants. 
1 Sid. 239. 


and therefore againſt him the plaintiff muſt ſhew and prove 


a title. e | 
So with regard to poſſeſſion, another doubt ariſes.” 


In this caſe it was held, That the plaintiff will be entitled 
to recover the meſne profits only from the time he can 
prove himſelf to have been in actual poſſeſſion ; and there- 
fore if a man makes his will and dies, the deviſee will 
not be entitled to the profits till he has made an actual 
entry. | 2 | 28 


On the other hand, it is laid down, That when the plaiti- 


tiff has once made an actual entry, that that will have re- 
lation to the time of his title accrued, ſo that he may re- 
cover the meſne profits from that time. 85 


But however, if a ſubſequent entry has a relation back to 
the time of the plaintiff's title accrued, yet the defendant 
may plead the ſtatute of limitations, and ſo protect himſelf 
from all but the laſt ſix years. ; 


2. This action of treſpaſs for the meſne profits may be 
brought either by the nominal plaintiff in cjectment, or by the 
er of the plaintiff himſelf, even in the cafe of a judgment 
by default againſt the caſual ejector; but if the action is 
brought by the nominal plaintiff in ejectment, the Court 


Stanynought 
v. Cofins. 
2 Barnes, 367. 


2 Roll. Abr. 
title Treſpaſs 
per Relation. 


L 495 1 


Aſlyn v. Pa kyn, 
2 Burr. 665. 


Buller, N. P. 9. 


F 2 | will, 


Thorp v. Fry. 
| 5 
Buller N. P. 87. 


will, upon application, ſtay proceedings till ſecurity is given 
or anſwering the coſts. FFF | 


3. If one tenant in common recovers in ejectment againſt 
the other, he may maintain an action of treſpaſs for the 
meſne profits; though the contrary doctrine is expreſsly laid 
down in Litt. /. 323. Co. Litt. 99. Ro Se and 


4. Where the judgment is againſt the tenant in poſſeſſion, 
and the action of treſpaſs. is brought againſt him, it ſeems 
ſufficient to produce the judgment, without proving the awrit 
of execution executed ; becauſe by entering into the rule to 
confeſs, the defendant is eſtopped, both as to leflor and 
leflee, ſo that either may maintain treſpaſs without proving 
an actual entry: but where the judgment was againſt the 


caſual ejeftor, and fo no rule entered into, the leſſor ſhall not 


— þ V. 
yſon. 
2 Stra. 960. 


Holdfiſt v. 
Marris. 
2 Wilf, 115. 


Buller N. P. 88. 


profits. 8 


Doe v. Davis. 
Eſpin. N. P. Caſ. — 


358. 


maintain treſpaſs without an actual entry, and therefore 
ought to prove the writ of poſſeſſion executed. | 


In treſpaſs for the meſne profits, if the judgment has 
been againſt the caſual ejector, and no writ of poſſeſſion 
executed, the defendant in poſſeſſion may controvert the 
title, if he has not been made a defendant in the ejectment, 
and had a verdict againſt him, and therefore the recovery 
in ejectment is not againſt him concluſive evidence. 


5. In treſpaſs for the meſne profits againſt the tenant in 


poſſeſſion after a recovery in ejectment by default againſt 


the caſual ejector, the tenant cannot pay the money into court, 
for the action is for a tortious occupation from the time 
the tenant had notice of the title of the leſſor of the 
plaintiff. | =”, | „ 


6. Where this action is brought after a judgment by de- 
fault againſt the caſual ejeCtor, it is uſual for the plaintiff 
to recover the coſts of the ejectment as well as the meſne 


As to which there is this diſtinction. That if the eject- 
ment was regularly defended, the plaintiff can go for no 
coſts of it, for they muſt be ſuppoſed to have been paid as 
part of the coſts of zhat action; aliter if there was a judg- 
ment. againſt the caſual ejector by default. „ 


e 


CHAPTER X. 
The Action * Slander. 


LANDER is the defaming a man in his reputation, by 

ſpeaking or writing words from whence any injury in 
character or property arifes, or may ariſe, to him of whom 
the words are uſed. "a ©. 5 


Slander may be committed, 1ſt, By evords : 2dly, By Cafe de Libellis 


avriting, which is called, by libel iu ſcriptis: 3dly, By pictures, 
or repreſentations of that fort, which is called /ibel fine 
In treating of this action I ſhall firſt conſider each ſpecies 
of ſlander now laid down in its order, and the rules of con- 
ſtruction adopted by the courts : 2d, The pleadings: 3d, The 
verdict, judgment, and coſts. e „ „ TOE ho 


1. OF SLANDER BY WORDS. 


= Words for which this action may be maintained are, 
either ſuch as are in themſelves actionable, or ſuch as be- 
come ſo by reaſon of ſome ſpecial damage ariſing from 


Iſt. OF WORDS IN THEMSELVES ACTIONABLE. = | 


| Theſe are, 1ſt, Which bring a man into any danger of 
legal puniſhment as to ſay, * That he poiſoned another:“ 
2dly, Which may operate to exclude a man from fociety 
as to ſay, „ That he hath an infectious diſeaſe :? 3dly, Which 
injure a man in his trade or profeſſion; as to call a frader a 
bankrupt : ꝗthly, Which charge a man in a public capacity 
or office with principles inconſiſtent with his office; as to 
ſay of a juftice of peace, That he was a Jacobite, and for 
bringing in the pretender,” | | 


1. OF WORDS ACTIONABLE, FROM THEIR BRINGING THE | 
PERSON OF WHOM THEY ARE SPOKEN TO THE 
DANGER OF LEGAL PUNISHMENT, 


16 6 Theſe words muſt charge a fa to have been com- 
_ © mitted; for to charge a man with bad or evil intentions, is 
« not ſufficient.” 85 | . 


brawler and quarreller, and gave his 


* As where the defendant ſaid of the plaintiff, « He is a Eaton 
champion n ＋5 


Thorp v. Fry. 
Oct. Str. 5. 
Buller N. P. 87. 


EECTMENTr. 
will, upon application, ſtay proceedings ill ſecurity is given 
for anſwering the coſts. E 5 EEE, Fo | 


3. If one tenant in common recovers in ejectment againſt 
the other, he may maintain an action of treſpaſs for the 
meſne profits; though the contrary doctrine is expreſsly laid 


down in Lt. J. 323. Co. Litt. 199. 


4. Where the judgment is againſt the tenant in poſſeſſion, 
and the action of treſpaſs. is brought againſt him, it ſeems 
ſufficient to produce the judgment, without proving the aurit 


| of execution executed, becauſe by entering into the rule to 


N r. 
yſon. 
2 Stra. 960. 


Morris. 
2 Will. 115, 


Doe v. Davis. 
Eſpin. N. P. Caſ. 
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Buller N. P. $8. 


confeſs, the defendant is eſtopped, both as to leſſor and 
leſſee, ſo that either may maintain treſpaſs without proving 
an actual entry: but where the judgment was againſt the 
caſual ejefor, and ſo no rule entered into, the leſſor ſhall not 
maintain treſpaſs without an actual entry, and therefore 
ought to prove the writ of poſſeſſion executed. 5 


In treſpaſs for the meſne profits, if the judgment has 


been againſt the caſual ejector, and no writ of poſſeſſion 


executed, the defendant in poſſeſſion may controvert the 
title, if he has not been made a defendant in the ejectment, 
and had a verdict againſt him, and therefore the recovery 
in ejectment is not againſt him concluſive evidence. 


5. In treſpaſs for the meſne profits againſt the tenant in 
oſſeſſion after a recovery in ejectment by default againſt 
the caſual ejector, the tenant cannot pay the money into court, 
for the action is for a tortious occupation from the time 
the tenant had notice of the title of the leſſor of the 
plaintiff. i | | . 


6. Where this action is brought after a judgment by de- 
fault againſt the caſual ejector, it is uſual for the plaintiff 
to recover the coſts of the ejectment as well as the meſne 
profits. | f DE neg . 

As to which there is this diſtinction. That if the eject- 
ment was regularly defended, the plaintiff can go for no 


coſts of it, for they muſt be ſuppoſed to have been paid as 


part of the coſts of hat action; aliter if there was a judg- 
ment. againſt the caſual ejector by default. . 


CHAPTER X. 
The Action CE els” 


\ LANDER is the defaming a man in his reputation, by 
x 3 ſpeaking or writing words from whence any injury in 
character or property ariſes, or may arite, to him of whom 
the words are uſed. _ „ | : 
Slander may be committed, 1ſt, By vords: 2dly, By Cafe de Libellis 
writing, which is called, by /ibel in ſcriptis : 3dly, By pictures, * wo 
or repreſentations of that fort, which is called /ibe/ fine ® 35 
In treating of this action I ſhall firſt conſider each ſpecies 
of ſlander now laid down in its order, and the rules of con- 
ſtruction adopted by the courts : 2d, The pleadings ; 3d, The 
_ verdict, judgment, and coſts. TE. | = | 


1. OF SLANDER BY WORDS. 
Words for which this action may be maintained are, 
either ſuch as are in themſelves actionable, or ſuch as be- 


come ſo by reaſon of ſome ſpecial damage ariſing from 
them. „ e 7 
Iiſt. or woRDS IN THEMSELVES ACTIONABLE. | 
Theſe are, 1ſt, Which bring a man into any danger of 
legal puniſhment; as to ſay, * That he poiſoned another :? 
 2dly, Which may operate to exclude a man from ſociety ; 
as to ſay, That he hath an infectious diſeaſe:“ 3dly, Which 
injure a man in his trade or profeſſion ; as to call a trader a 
bankrupt : ꝗthly, Which charge a man in a public capacity 
or office with principles inconſiſtent with his office; as to 
ſay of a juftice of peace, That he was a Jacobite, and for 
bringing in the pretender,” ED | 


1. OF WORDS ACTIONABLEF, FROM THEIR BRINGING THE 
PERSON OF WHOM THEY ARE SPOKEN TO THE 
| DANGER OF LEGAL PUNISHMENT, 


. Theſe words muſt charge 4 fact to have been com- 
emitted, for to charge a man with bad or evil intentions, is 
not ſufficient,” | EF. 


* As where the defendant ſaid of the plaintiff, © He is a Eaton v, Allen, 
4 Co. 16. b. 


brawl | - ais champi inſel 
 drawler and quarreller, 3 his champion counſe — 1 497 5 


1 SLANDER 
kill me, and then fly the country; theſe words were ad. 
judged not to be actionable, for they charge no fact com- 
mitted, and the purpoſes or intentions of a man without 
action are not puniſhable by law. 1 . 


Bland's cafe. 80 where the words were © He is a troubleſome fellow, 

_— and I doubt not to ſee him indicted at the next aſſizes 

| for ſheep-ſtealing;” theſe words were adjudged not be 
actionable, as not charging the party with any fact com- 
mitted. | h N | | 


« For the words ſhould import ſome degree of guilt.” | 


Steward v. As to ſay a man is in gaol for ſtealing a horſe, is not 
rage] actionable; for the perſon might be innocent, and the words 


only import his being in on ſuſpicion, 


Beaver v. Hides. But in this caſe, when the words were of the ſame im- 
8 225 port, „ he was put into the round-houſe for ſtealing ducks 
at Crowland : the plaintiff had a verdict, and on a motion 
in arreſt of judgment, the Court held, That he ſhould 
recover, the jury having found them to be falſe and mali- 
cicus. | | | = 
« On this ground adjefive words are actionable or not, 
ce according as they preſume an act committed or not.” 


Brittridge"scaſe. As where the words laid were, © he is a perjured old 
400. 18. b. knave:“ that diſtinction was taken; ſo that if one calls 
| another ſeditious or thieviſh knave, theſe words are not action- 
able, for they only import an inclination to ſedition or 

theft not that the party ever was guilty of either; but the 

word perjured imports an act committed, and fo is action- 

& Ho they may be actionable according to the application 
« of them or alluſion to the circumſtances under which they 

« were ſpoken.” „ | 5 


Holt v. Schole= As where the words were of a perſon © That he was for- 

. 601. ſworn.” — Theſe words would be actionable if applied to a 
5 T. Rep. 691. + . 5 es: 

s ſwearing in a judicial proceeding, but otherwiſe if ſpoken 

without any alluſion to it: - and on that ground where the 

words were laid generally without any colloquium reſpect- 

ing legal proceedings, the Court held, That they were not 

actionable, and there being a general verdict, arreſted the 


judgment. N 
Fineh's Law. 2. © It is not neceſſary to make words actionable under 
186. « this head, that they endanger the perſon's life, or charge 


« him with felony, for to charge him with any leſſer crime, 
« for which he is liable to proſecution, is actionable: as to 
„ fay he hath gone about to get poiſon to kill the child that 
« ſuch a wonian goeth with (which is no felony) yet theſe 
words are aCtionable.” _ EE EE Wig 


8 


SLANDER. 
380 where the words were, © You are a thief— Of what? Morgan v. 
Of every thing:“ theſe were held to be actionable, though 

the theſt might be of what was no felony; as apples from a 
tree; for that the Court would intend it to be 
of which he could be a thief. 
And note, That where a perſon had been a thief, but a 
general pardon of all felonies had paſſed, of which he had 
taken the benefit, and a perſon afterwards called him 
„ Thief;” the words were held to be actionable, h 
cleared of all guilt by the pardon. 


3. Words ſhould be taken with reference to the ſubject 
« matter in alluſion to which they were ſpoken—as in ſuch 
« cafe words aCtionable prim4 facie in themſelves may by 
« reference to that of which they were ſpoken not be 
« actionable,” „ 4 AT 
As where the words were, „He is a thief, for he has 
ſtole my beer.” The defendant was a brewer, and the plain- 
tiff lived with him as his ſervant, and the words were ſpoken 
_ alluding to ſeveral ſums of money received by the plaintiff 
in that capacity from the defendant's cuſtomers for which 
he had not accounted, - Lord Kenyon deſired the ju 
conſider whether the words alluded to the mere breac 
truſt, or to an actual ſtealing of the beer; as in the firſt caſe 
they were not actionable, but otherwiſe in the latter. The 
Jury found for the defendant. | 
4. „ Though the words may import a 
“e yet if it appears that the fact charged could not have 
„„ pened, this action will not lie.“ 4 
A4 As where the plaintiff declared that the defendant, having 
a wife then living, ſaid of the plaintiff, He has killed my 
wife; he is a traitor :” on demurrer the words were adjudged 
not to be aCtionable, for that the wife being living, the 
_ Plaintiff could never be brought into d 
words were vain, and no ſcandal. 


| The ſecond claſs of actionable words are, 


RATE TO EXCLUDE A 


2. WORDS WHICH OPE 
| 5 SOCIETY, 


from the ſociet 
I Roll. Abr. 44. 85 : | 
So where the words were, © He is full of the pox; I 
marvel that you will eat with him :” theſe words were ad- 
Judged to be actionable. bf 5 
But the words muſt charge the perſon with having ſuch Carflake v. 
diſorder gt the time of ſpeaking the words ; for if no 
/ d | a 8 | ; 2550 F F | : 2 c ; % 


e being 


ry to 


of 


h 


charge of felony, 


hap- 


anger; and ſo the 


MAN PROM 


t, the 


Williams. 


1 St. 143+ 
of every thing 
 Cuddington v. 


Wilkins. 
Hob. 81. 
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Chriſtie v. 
Cowell. 
Peake N. P. Cafe 


Snag v. Ges. 
4 C0. '" 8 


As to ſay of 2 man that « He is a leper, or hath got the Taylor v. 
leproſy,” is actionable; for „ a leper” 
y of men by a writ de /eproſo amovendo. 


| | Packins. 
ſhall be removed HL „ Jas. M R. 


Crut 

Horner. 

Hob 219. 
ames v. 


utlech. 


4 Co. 17. 4. 


Mapledoram. 
2 Ss Re . 47 . 
words 9 | 


„ 


498 


SLANDER. 


: words do not operate to exclude the perſon from ſociety : : 


Taylor v. Hall. 
2 Stra. 1189. 


Day v. Buller. 
3 Will. 59. 


g Co. 10. As. 
L491 


Stanton v. 
Smith. 
2 Stra. 762. 


_ Byrchley's caſe. 
4 Co. 16, 


as «© ſhe hath given the bad diſorder to ſeyeral,” Is not ac- 


tionable, as not ſpoken in the preſent tenſe. | 


So where the words were © That he had bad the pow a 
they were held not to be aCtionable ; for it is avoiding him 
for fear of contagion, and refuſing to * him company, 
that is the legal notion of damage; and when he is cured, 
theſe inconveniences will not attend him; and for that 


judgment was arreſted. 


1 he third claſs of words in themſelves aQtionable are, 


3. WORDS WHICH If A MAN IN HIS TRADE on 
| | PROFESSION. 


1. As where the words were ſpoken of an attorney, 
«© What, does he pretend to be a lawyer? He is no more a 


lawyer than a devil :” theſe words, as ſcandalizing him 1 in his 


profeſſion, were adjudged to be actionable, 


So if one ſays of a merchant, « He is a bankruptly knave,” 
or © That he will be a bankrupt within two days,” or or ſuch 


like inſinuations; theſe words are aCtionable. 


& And words tantamount, as eee implied 15 | 
& ſhall be deemed actionable.“ 2 


As where the words were, „ou are a forry fellow and 
a rogue, and compounded your debts for five ſhillings in the 


pound :” theſe were held to be actionable when ſpoken of a 


trader, being tantamount to calling him bankrupt. 


2. „ When words are uſed to any perſon which are ap- 
cc plicable to his profeſſion or calling, and tend to ſcan- 


c dalize it, they ſhall be taken as pplhing to it, and be 


cc actionable.“ 1585 


As where Byrchley, the plaintif, vill one of the at- 


tornies or clerks in court of B. R. and ſworn to deal duly 


without corruption in his office, the defendant ſpeaking of 


the plaintiff's manner of dealing in his profeſſion, ſaid to 


Byrchley, < You are well known to be a corrupt man, and 


deal corruptly :” theſe words were adjudged to be action- 


able, as ſlandering him in his profeſſion, to which the words E 


referred; for /ermo relatus ad pry fonam, anon debet conditione 


 perſone, 


The laſt ſpecies of words in chemſelves actionable are, 


4- WORDS SPOKEN IN DEROGATION OF A PERSON IN ANT 
OFFICE OF DIGNITY, TRUST, OR PROFIT3z 


As public officers, magiſtrates, &c. Under. which head 
may be conſidered ſcandalum magnatum, or ſlander of peers, 
or other eminent perſons, 

| 1.“ With 


k 


. . 
: 1. With regard to this head it is to be obfervea, that 
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« words may be actionable with regard to theſe, -vhich 


« would not be held ſo in the caſe of a common perſon” 


As where the words were uſed of the Marquis of Lor- Proby v. Marg, 


| chefter, «© My lord is no more to be valued than the dog that 
lies there :” theſe words were held to be actionable. 


46 So in the caſe of a common perſon, words importing 


of Dorcleſter. 
x Sid. 233. 


ce merely bad inclinations, are not actionable (ante 496); but 


“& jt is otherwiſe in the caſe of public perſons or magiſtrates.” 


For where the plaintiff declared, that being a_juftice of How v. kinn. 
peace and deputy-lieutenant, and having ſerved as knight of the Salk. 69% 
ſhire for the county of Glouceſter, and intending to ſtand | 


candidate for it again, the defendant ſaid of him, “ He is 
a Jacobite, and for bringing in the pretender and popery. to 
deſtroy our nation: theſe words, which only charged in- 

clinations and principles, were held to be actionable. , 


So where the words were ſpoken of the plaintiff, who 
was a juftice of peace, “ He is a raſcal, a villain, and a liar” 
they were held to be actionable when applied to a perſon in 
an office of truſt or dignity. „ 


So where the words were ſpoken of Stuchley, who was a 
_ Juſtice of peace for Devonſbire, c Stuckley covereth and hideth 
_ felonies, and is not worthy to be a juſtice of peace” the 
plaintiff recovered, for it was againſt his oath and office, 


and a good cauſe to put him out of the commithon, and 


indict and fine him. 


2. © But where the words do not charge the perſon in 
“ ſuch truſt or office, with any breach of his duty or oath, 
e with any crime or miſdemeanor, whereby he has ſuffered 


any temporal loſs in fortune, office, or any way what» 


ſocver, but are ſpoken as matter of opinion as to ſuch per- 
« ſon's conduct, ſuch words are not actionable.” , | 

As where the plaintiff being knight of the ſhire. for the 
county of Surry, the defendant, at a meeting of the free- 
holders of the county, uſed the following words: “ As to 
inſtructing Mr. Onf/low, you might as well inſtruct the winds; 
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Aſton v. 
Blagrave. 
1 Stra. 61. 

2 Lord Ram. 


1369. 8.0 


Stuckley 
Bulhead. 
4 Co, 1 6. 


Onſlow. = 
Horn. 
3 Wil. 177. 


and ſhould he promife his aſſiſtance, I ſhould: not expe&t - 


that he would give it:“ theſe words were adjudged not to be 


actionable, as charging no crime, but being merely matter 
of opinion; and per Lord Chief Fuftice De Grey, to impute tio 


any man the mere defect of moral virtue, moral duty, or obliga- 


tion, which renders a man obnoxious, is not aftionable, ſuch as 


the preſent caſe, which is merely inſinuating à doubt of. 

Mr. On/low's honour. | . 4 4 

3. But a diſtinction is to be obſerved when the whrds are 
uſed to a perſon in an office of profit, and when in one of 
credit only: in offices of profit, words that impute either . 
+ 5 ** | o 


% 


Salk. 69% 


;or ] 


4 C017. 2. 


Banfter v. 
Banſter. cited 
40 17. 


Vaughanv. 
Ellis. : 
Cro. Jac 213. 


Leve ts Cafe, 


Cree Zliz. 289. 


SLANDER. 
of unierflanding, of ability, or integrity, are actionable; but 
in thoſe of credit, words that impute want of ability only 
are not actionable: as to ſay of a juſtice of peace, © He is 


an aſs; he is a beetle-headed juſtice,” is not actionable ; 


and the reaſon is that a nian cannot help his want of ability ; 
2s he may his want of honeſty : but even in offices of 
credit, words that import corruption or diſhoneſty are ac- 


tionable. 


4. As to action of ſcandalum magnatum, it is enacted by 
ſtat. Weſt. 6 That if any one ſlander a peer, or other great 
perſon, he ſhall be puniſhed by impriſonment:“ and by 
ſtat, 2 Rich. 2. The perſon injured may in a qui zam action 
recover damages for the offence? 


2. OF WORDS NOT IN THEMSELVES ACTIONABLE, BUT 


WHICH BECOME so BY REASON OF SOME SPECIAL 
DAMAGE 3 AS Loss OF PREFERMENT, 
MARRIAGE, c. 


1. For the Loſs of Preferment. 


As if a divine is to be preſented to a benefice, and one to 
defeat him of it, ſays to the patron, © That he is an heretic, 
or a baſtard, or that he is excommunicated ;? by which the 


' patron refuſes to preſent him, and he loſes his preferment, 
he may have his aCtion for that ſlander. 55 


So where the defendant ſaid of the plaintiff (who was ſon 
and heir of his father), “ That he was a baſtard ;” an action 
was adjudged to lie, for it tended to diſinherit him of the 
lands which would deſcend to him from his father: but it 
was further reſolved, That if the defendant pretended that 
the plaintiff was a baſtard, and he himſelf the next heir, no 
action lies, for it is a claim of right. | 


« And in ſuch caſe it ſeems not neceſſary that the da» 
« mage ariſing from the words be certain and immediate, for 
« if it be probable and remote, it will maintain the action.“ 


As where the action was for calling the plaintiff a baſs 
tard; and it was moved in arreſt of judgment, that he ſhould 
ſhew ſome ſpecial damage from a preſent title and poſſeſſion, 
whereas he had only declared that his grandfather was tenant 
in tail, and his father had divers ſons living, of whom he 
was the youngeſt ; but there being a poſſibility that he might 


inherit, and he proving that he had been offered a ſum of money 


for bis palſibility, the action was adjudged to lie. 


2. For the Loſs of Buſineſs or Trade. 


As where the plaintiff declared that he was an innkeeper, 
and the defendant ſaid to him, “ Thy houſe is infected with 
6. | dhe 


I 


SLANDER. „ For 


tke pox, and thy wife was laid of the pox 5 theſe words 


were adjudged to be actionable; for it was a diſcredit to 
the plaintiff, and gueſts would not reſort thither. 


But in ſuch caſe it muſt appear that the words from 
« whence the injury may ariſe, were /d in a converſation 


. 


« concerning the plaintiffs trade or buſineſs.” 


For where the plaintiff declared that he was a trader, and Savage v. 


that the defendant ſaid to him, . You are a cheat, and have — 


« been a cheat for divers years,” judgment was arreſted, | 
after a verdict for the plaintiff, it not appearing that there [ 502 
was a colloquium of the plaintiff's trade at the time. | 


„ Though where the words muſt clearly refer to the 
« plaintiff's trade or calling, they ſhall be actionable, though | 


4 no colloquium is found.“ 


As where the plaintiff was a maliſter and dealer in corn, Neeve v. 

and the defendant ſaid of him, Don't deal with him, he's a __ _ 
a cheat, and has cheated all the farmers at Epping, and dares 
not ſhew his face there, and now is come to cheat at Har- 

eld : theſe words evidently referring to the plaintiff's trade, 
were held to be actionable though the ſpecial verdict which 
found them, fould alſo no colloquium of the plaintiff's 
trade, oe . 0 . 

3. For Loſs of Marriage. 

As where the plaintiff declared, that ſhe being a virgin Davis v. 
of good fame, was going to be married to one Antony Elcocł, e e 4 
and that the defendant ſaid of her, .I know Davis daughter, end 76. 8. C. 
ſhe dwelt in Cheapfide, and there was a grocer that did get . 
her with child:“ by reaſon of which words the ſaid Elcock 
refuſed to marry her; the plaintiff recovered, on account of 
the ſpecial damage. To, VJ 


But in this caſe a diſtinction is taken, that in order to- Holwood v. 
make ſuch words actionable, they uni be ſpoken to the perſon 83 787 


20% was in communication to have married the perſon who was 


defamed, for if ſpoken generally the action will not lie; for | 
to call a woman whore, or words tantamount, is a matter of So” by 
ſpiritual cognizance, and not aCtionable at common law, un- Sik. 699- 


leſs under the circumſtances above. Sed Q, ? I. 694+ S. P. 


4. For the Loſs of Service. Ke 


As if a perſon to prevent a ſervant from getting a place Per Lond Mans» 
Id. f 


| gives him a falſe character, it is actionable. Bull. N. P. . 


But in ſuch caſe it muſt appear to have been given ma- Weatherſtone 


licioufly, and with an ill intention, for though the character v. Hawkins. 
given is fa//e, yet if no malice appears, the action will not 1. pag 


jk n 


3- 188 Put 


. 


Herver v. 
Dowfſon. 
Sittings after 
Trin. 5 G. 3. 
Bull. N. P. 8. 


03. 


3 SLANDER, | 
J- 0 But it is to be obſerved, that wile in . 


e actionable may nevertheleſs not bear an action, from 
<« the particular circumſtances under which they are n 


& or uſed.” 


1. As if words are ſpoken out of a motive * gude, and 


without intention to de Fame. 


0 As where the action was for faying of the plaintiff, who 
was a tradeſman, “He cannot ſtand it long, he will be a 


95 


bankrupt foon,” and ſpecial damage was laid in the decla- 
ration, viz. * That one Lane refuſed to truſt the plaintiff 
for an horſe :” Lane, the perſon named in the declaration, 
was the only witneſs called for the plaintiff; and it appear- 
ing from his evidence, that the words were not ſpoken mali- 
70% , but in confidence and out of friend/bip to Lane, and 


only by away of friendfoip warning not to truſt the plaintiff for the 


Edmonfon v. 
Stephenſon 
SCUux. 

Sittings after 
Eaſt. 6 G. 3. 
Buller N. P. 8. 


Cutler v. Dixon. 
Co. Rep. 146. 


horfe ; Pratt Chief Fuft. directed the jury, That though the 


words were actionable, yet that if they ſhould be of opinion 
that they were not ſpoken out of malice, but in the manner 
before-mentioned, that they ought to find the defendant 
not guilty; and they did fo accordingly. 


2. „ If they are ſpoken privately, and in confidence.” 


As where a ſervant brought an action againſt her former 


miltreſs, for ſaying to a perſon who came to inquire her 


character, „ That ſhe was ſaucy and impertinent, and often 
lay out of her own bed, but that ſhe was a clean girl, and 
did her work well :” though the plaintiff proved that ſhe 
was by this means prevented from getting a place, yet per 


Lord Mansfield, this is not to be conſidered: as an action in 


the common way for defamation by words, but the gift of i 
muſt be malice, which is not implied from the occaſion of 


ſpeaking, but ſhould be directly proved: this was a confiden- 


tial declaration, and ought not to have been diſcloſed. 


3. © If the words have been uſed in the Loney of 11. pro- 


C ceedings, no action will lie for them.“ 


As was adjudged in this caſe, that if one exhibits ier 5 


of peace againſt any perſon containing divers great abuſes, and 


| miſlemeanors, in order do have him bound to his good behaviour, 


the party accuſed ſhall not have for any matter contained in 


ſuch articles any action on the caſe, for the perſon has 
purſued the due courſe of juſtice; and if thoſe actions were 


permitted, thoſe who have juſt cauſe of complaint Wong 
not dare to complain, for fear of vexation. 


But though the defendant may in ſuch caſe be juſti- : 
& fied, yet if he does not confine himſelf to legal form, but 
cc charges crimes not properly cognizable by that juri 1/diftion 2 


& which he Alien, an action will lie for thoſe * 


As 


ket ab ww > want - 


As where Wood, the defendant in this action, had ex- Buckley v. 
hibited articles in the Star- Chamber againſt Sir R. Buckley, 4 Co. 14. b. 
and in them, charged ſeveral matters not cognizable in that court, Cro. Eliz. a 30. 

and had often declared in the country that the articles exhibited > . 
vere true, it was reſolved, 1ſt, That for any matter contained 

the bill which was examinable in that court, no action [L 504 1 
lay though it was falſe, becauſe it was in the courſe of Se 
juſtice : but, 2dly, That for the matters not cognizable in 

that court, the action lay, as being a flander on a per- 

ſon which he could not defend: 3d, That though for pre- 

ferring falſe matter to a competent juriſdiction, no action 

lies, yet hat if be talks at large in the country, and avers 

Dis charges to be true, an action lies. Ea | 


It was further held in this caſe, That if a witneſs goes 8. C. 
beyond the point in iſſue, and flanders a third perſon, 
this action lies againſt him. HET e 


Note, That if two perſons ſay the ſame words, yet a jeint Buller N. P. 3. 
action of flander will not lie againſt them, _ | 


2. OF SLANDER BY WRITING, OR LIBEL. 


Under this head I ſhall conſider, 1ſt, The nature of li- 
bels : 2. What conſtitutes the offence, and who are liable to 
puniſhment for them. 7 | Bs oy 


1. OF THE NATURE OF LIBELS. 

Slander by libel differs only from ſlander by words, that it 
is delivered in writing or printing: but the offence of a libel 
is more heinous, as its circulation of the ſlander is more ex- 
tenſive, and derives too an additional degree of malignity 
from its being done premeditatedly. e 


The rules, therefore, before laid down in reſpect to ſlan- 
der by words, will be found to apply equally in the caſe of 
libels: which I ſhall firſt conſider: and ſecondly, The more 
particular nature of libels themſelves. G5 e 
As, 1ſt, * To charge a perſon with any crime which may 
ce ſubject him to the danger of legal puniſhment, is a libel, 
and aQtionable.” „ „„ 
As to charge a perſon with ſodomitical practices. Buller N. P. gc 
2. & To alledge any matter which may be the means of 1 
« excluding him from ſociety.” 3 

As where the plaintiff brought his action againſt the de- Villers v. 
fendant for a libel, charging him, in a ludicrous copy of 1 
verſes, with having the itch, and ſlinking of brimſtone; the 5 
plaintiff recovered in this action, the words charging him | 
with diſeaſes which rendered him unfit for ſociety. | 
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3- „So where the writing is ſuch as ill injure a mah in 


& his trade or profeſſions it is a libel for which this action 
ns © 


* As where the plaintiff dani; That he was gun-maker 


to the Prince of Wales, and it having been inſerted in the 
newſpapers that he had preſented a gun to the Prince of 


Wales two feet ſix inches long, which would carry as far 


as one a foot longer; the defendant intending to injure him 


in his trade, had publiſhed another paragraph in the news- 


papers, mentioning this circumſtance, and adding,“ That 
he adviſed all gentlemen to be cautious of dealing with him, 


as he would not engage with any artiſt in town, nor did ever 
make ſuch experiment (except out of a leather gun) as any 


gentleman might be ſatisfied at the Croſigunc, Long-acre: 


Rex v. Benfield 
and Saunders. 
z Burr. 980. 


Lake v. King. 
x Saund. 131. 


Aſtley, Bart. v. 
Younge. 
a Burr, 817. 


this advertiſement tending to injure the plaintiff's reputation 
as an artiſt, was adjudged to be actionable, though it was 
agreed, that for one tradeſman to pretend to more {kill than 
another, would not be ſo. 


. «© So where the writing injures the domeſtic peace and 
a Ar wess of a family, charging a man's children with 


+0 immorality or incontinence.” As here writing a ſong 


and ſinging it about the town, that the proſecutor's daughter 


was of looſe manners, and had gone up to London to be de- 


livered of a baſtard : this action was held to lie. 


5. “ But nothing ſhall be conſtrued a libel which is . 
4 ſary in the courſe of legal proceedings, and is relevant to 


« the matter which is before the court.“ 


As where the plaintiff declared,“ That he wells a 
doctor of laws, and vicar general to the Biſhop of Lincoln, 
the defendant had preſented, and cauſed to be printed 
a petition to parliament, charging him with divers crimes; as 


extortion, oppreſſion, and corruption in his office: the 
action was held not to lie, the petition being the neceſſary 


and uſual mode of complaint to . for any redreſs 
of grievance. | | 


So where the action was brought for a libel, and the of- 


fence as laid was, „That the defendant in a certain affidavit 


before the court, had ſaid that the plaintiff in a former aſſi- 


davit againſt the defendant had /zvorn falſely :” the Court held 


that the action would not lie; for in every diſpute in a court 
of juſtice, where one by affidavit charges a thing, and the 


other denies it, the charges muſt be contradictory, and there 


muſt be affirmation of falſehood ; this therefore being ne- 
ceſſary in the courſe of legal proceeding, that no action 


| would lie for it. 


6. © Sono matter which is Rated in any memorial or petition 


« for the redreſs of grievances, and addreſſed in the proper chan- 


ban * nel, by which — redreſs — be bad ; that i is, to the perſons 


6 only 


A war ad ad to ad an. 


1 . 1 


te only who have power to give ſuch redreſs, ſhall be deemed | 
ie Me ne nt OO, 
As where the defendant being deputy governor of Green - Rex v. Ballie. 
wich Hoſpital, wrote a large volume, of which he alſo printed 8 — 3˙ 
zweral cops, containing an account of the abuſes of te 
hoſpital, and treating the characters of many of the 
- officers of the hoſpital, and Lord Sandwich in particular, 
who was then Firſt Lord of the Admiralty, with much aſpe- 
rity : he diſtributed the copies 7o the governors of the hoſpital l 
only, but it did not appear that he had given a copy to any 
other perſon: on a rule for information for this as a libel, 
Lord Mansfield held, That this diſtribution of the copies to the 
per fons only, who ere from their ſituation called on to redreſs the 
grievances, and had from their ſituation power to do it, was not a 
ublication ſufficient to make that a libel ; and he ſeemed to 
think that, whether the paper was printed or in manuſcript, 
under theſe circumſtances, made no difference. 
« As words ſpoken without an intention to be made 
te public, as in confidence or privately, are not action- 
«6: able,” . EY . 2 5 
So if a perſon in a private letter expoſtulates with another Peacoclv. 
on his vices, it is no /ibel which is aftionable. Fennell 
1 = he | „ 2Browi. 151. 
And note, That a libel againſt a magiſtrate is a higher of- caſe de ibellis 
fence than againſt a private perſon; for it is a ſcandal upon Famoſis 
government. | „ . - =, | 5 Co. 12. 
Therefore, if one finds a libel againſt a private perſon, he Halliwod's 
ought to deſtroy it, or to bring it to a magiſtrate z but if oy ue b. 
it is againſt a public perſon, he ought to bring it to a ma- 7 
giſtrate, that the offender may be found out. 


2. As to the more particular Nature of Libels. 


1. A defamatory writing, expreſſing only the initiale, or Hurt's :aſe. 
one or tao letters of a perſon's name, but in ſuch a manner as Trin. z Ann. 
obviouſly, and indubitably referring to the perſon, and ſo E P. C. 
that it would be nonſenſe if ſtrained to any other meaning, 2 476% 
is as properly a libel as if the whole name had been men- 8. 

tioned at large, for it would bring the utmoſt contempt on 

the law to ſuffer its juſtice to be eluded by ſuch trifling eva- 

lions, and that a writing underſtood by the meaneſt capacity 

could not be ſo by the judge and jury, e 


0 A writing, though with feigned names, has been con- 
fe ſtrued a libel,” 5 e Ves Ee 1 e 


As was the caſe of Mrs. Dodd, who printed a letter abuſing Per Lord 
the late king, under the title of Merriweis, Sophi of Perſia : Hardwicke, 
though the whole letter was ſo couched in teigned names, 475 
yet the jury found the publiſner guilty © [ $97 1 
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Caſe & Libellis 
Famdis. 

5 Co. 125. b. 

4 Rei 


Caſede Libellis 
Famvfis 
5 Co 125. 
2 Rd. 


Rex v. opham. 


4 I. Rp. 126. 


3. © A writing, though not directly charging erimesz 


& may be a libel, as if done in a taunting or ironical 


“ manner,” | Be Ow 

As, after recounting any acts of public charity by the 
perſon, to ſay, © You will not play the Jeu or hypoerite,“ 
and fo go on in a ſtrain of ridicule, to infinuate that what 


he did proceeded from vain-glory. 


4. It is not material whether the libel be zrue or falk, or 
whether the party againſt whom it is levelled is of good or 
evil fame ; for the party grieved ought to complain for every 


injury done to him to the ordinary courſe of law, and not to 


have recourſe to methods of redreſs by ſlanderous public. 
ations. 5 | | 7 


5. A writing may be a libel, though the perſon libelled 
is dead ; for it ſtirs up ſome of the perſon's family to revenge 
this attack on his memory; and if he was a magiſtrate who 
is dead, who has been ſlandered, it is puniſhable as a flander 
on the government. „ 7 . 


And where there is an information or indiftment for a 
libel refleting on the memory of any perſon deceafed, the 


information or indictment ſhould ſtate, “That it was dong 


with a deſign to bring the family of the deceaſed into con- 
tempt, to ſtir up the hatred of the king's ſubjects againſt 
them, and excite the relations to break the peace by vindt- 
cating the honour of the family ;” and therefore where in- 
dictment only ſtated, That the words as ſet forth “ were to 


the great ſcandal and diſgrace of the memory, reputation, 


and character of G. Earl Coꝛuper, in contempt, Sc. to the 
evil example, Wc. and againſt the peace, &c.” the judg- 
ment was arreſted ; for offences of this nature are puniſhed 
by law, as tending to a breach of the peace, by provoking 
the friends of the deceaſed to acts of violence and revenge. 


For it is neceſſary to be obſerved, that libels are puniſhable 


by information and indict ment, as well as by action; that is, 


conſidering them as an offence againſt the public peace and 
good order of the ſtate; and thereon is founded the diſtinc- 
tion, that if any perſon is ſlandered by libel, he may have 
his action as well as an information or indictment ; but a 
libel reflecting on a perſon dead, or the conduct of the king's 
miniſters or government, without any particular application, is 


_ puniſhable only by information or indictment, as a matter of 


Rex v. Horne. 
_ Cowp. 672. 
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children,” the people of America then being in open rebel- 


public, not of individual concern, 


As was the caſe here, of an information againſt the de- 
fendant, “ for-publiſhing an advertiſement, ſuggeſting that 
many of his Majeſty's ſubjects had been murdered by his 
Majeſty's troops in America, and propoſing a ſubſcription for 
riſing a ſum of money for the ſupport of their wives and 


lion 


W 
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non to this country 5 ; the defendant was found guilty, fined, 
and impriſoned. _ 


« And on the ſame grounds, 3 the writing may not 


e convey any ſlander againſt any perſon, yet may it be a libel, 


« from having an evil __ Oy to —_ the manners of 


« the people. 


As in this caſe, where an infamous and Ao book, 
which had been publiſhed by the defendant, was, on an in- 

formation, and on ſolemn argument, adjudged to be a libel; 
and he was convicted, and ſtood in the pillory. 


« So for the ſame reaſon, publications levelled againſt the 


cc eſtabli ifhed religion have been held to be libels.” 


As where the defendant was convicted of having publiſhed 
four blaſphemous diſcourſes on the miracles of our Saviour, 
and attempting to move in arreſt of judgment, the Court 


cod + 


2 , 


Rex v. Curl. 


2 Stra. 788. 
Rex v. Hill. 


Ibid. cit. 


Rex v. . 
ſton. 
2 Stra. 844. 


Fitzgib. 65. 


| ſaid they would not ſuffer it to be debated, whether to write 8. C. 
againſt Chriſtianity was not an offence puniſhable 1 in the 


temporal courts at common law. 


And on the ſimilar principles of public concern, a treatiſe 
of hereditary right was held to be a libel, though it contained 
no libel upon any part of the then ſubſiſting government. 


And in like manner, any public reflection on the admi- 
« niftration of juſtice is libellous.“ 


As where one Hurry having been maliciouſly bete 
for perjury by the defendant Mathon, and acquitted ; and 
having afterwards recovered large damages for the malicious 
 proſ-cution from him, the corporation of Yarmouth, of which 


he was a member, made an order in their books, voting to him 
2300 J. in conſideration of the verdict againſt him, and de- 


Regina v. 
Pedford. © 
Mich. 12 Ann. 
cit. 2 Stra. 789. 


Rex v. Watſon 
& alt. 

Hil. 28 G. Jo 
2 T. Rep. 199. 


claring that it was done in conſideration of his being actuated y 


motives of public juſtice, and preſerving the rights of the corpo- 
ration, and ſupporting. the honour and credit of the chief magiſ= 
rate: the Court held this to be a libel on their proceedings 


and the adminiſtration of juſtice, and made a rule abſolute. 


tor an information againſt the defendants. | 


But a fair report in a newſpaper of what 2 in court 
on a cauſepis not a libel. | 


6. « Cenſures paſſed by ſectaries againſt any « their body, 


Curry v. Walter. 
Eſpin. Caſ. N. P. 
456. es 


© for non-obſervance of the rules and ordinances of their 


17 60 ſect, ſhall not be deemed libels.” 


*For where the proſecutrix was a Qlaler, wa being leſs 
rigid than the reſt of the ſect, the brethren firſt admoniſhed 
her, then ſent deputies to her; ; and laſtly, expelled her, and 
Entered as a reaſon in their books, “ for not practiſing the 


duties of ſelf-denial :” the Court were of opinion, That this 


was merely a Piece of Micipline, 2 and therefore not a libel. 
Vol. II. 8 7. It 


Rex v. Hart. 
1 Bl. Rep. 386. 
Poſt 312. 


* ̃5%% | 


5 og a 


Dibdin v. Swan. 
Eſpin. Caf. N. P. 
28. | 


Aſhley v. 
Harriſon. 
Eſpin. Caf. N. P. 
48. | 


Rex v. Miles. 
Dougl. 271. 


Ren . Bicker- | 


co 


1 ura. 498. 


p ex v. Haſwell 
& Late. 
Dougl. 572. 
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7. It 1s not a libel for a newſpaper to comment fairly and 
without malice on any Pe of public amuſement, or any 


pubic performer, 


— 


Neither can the proprietor of a public place maintain an 


action on the ground, that a performer being libelled, was 


thereby prevented from performing. 
Though theſe 


libels i not properly belong to this "Treatiſe, yet being ne- 


ceſſary to the clear underſtanding of the doctrine under this 


head, I have thought it not improper to infert thoſe now 
mentioned, and the other caſes on the ſame head, premiſing 
| thoſe caſes on the rules ops by the Court 1 in panting 
informations, 


As, 1ſt, It is a general rule that the Count will not grant 
an information for a private libel, charging any perſon with 
an offence, unleſs ſuch perſon will deny the charge 1 * his 


oath. 


For if the party admits the libel to be true, or does not 


deny it, though being true does not excuſe the libel, yet it 
is ſufficient to induce the Court to leave the pry to > his 
| my by indiftment. b | 


| But to this certain exceptions have been admitted : 
Where the libel is ſounded on charging tlie proſecutor 


Sic words delivered in parliament, for ſuch cannot be queſ- 
tioned [Bill of Rights, 1 V. & I. ſe. 2. c. 2. art. g.): 
2dly, Where that charge is only general : 


{wear, when the information! 18 5 moved for by a prion, on his 


: behalf. 


Rex v. Lord 
Abingdon. 
pin. Caſ. N. P. 
226. g 


"ex v. Fitter 

ana Carr. 

3 Ech. 502. 
515 } 


„in Lamb's 
e 
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But if a meraber of parliament publiſhes his ſpeech in the 
public newſpaper, and it contains charges of a flanderous 


nature againſt an individual, the Court will grant au inform- | 


ation for the offence. 


2, WHEREIN THE OFFENCE OF LIBEI.S CONSISTS, . AND 
| WHO ARE LIABLE IO PUNISHAMEANT FOR THEM. 


« As the offence of a libel conſiſts i in being'the means 


6 of propagating ſander, it is eſſential to a libel that it be 
& publiſhed.” | | 
For in an information for a libel in this cafe, it was | held, 


That copies of a libel being found in the defendant's cham- 
ber, was no publication Or e Withous 4 Yep ing of it, 


or delivering it out. 


So on an information for a libel in this caſe, it \ was re- 
ſolved, That every one who ſhall be convicted of a libel 


ought to be a contriver of it, or a procurer of contriving it, 
or 


caſes on mudments and informations for | 


3dly, Where the 
party libelled is at ſuch a diſtance that he cannot be had to 
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or a malicious publiſher of it, knowing it to be a libel; for 
if one reads a libel, or hears it read, it is no publication; as 


before he reads it or hears it, he cannot know that it is a 
| libel; but if after hearing or reading it, he repeats any part 
of it to others, or reads it to them, it is a publication of it; 


but if he writes a copy of it, and does not publiſh it to 


others, it is no publication of it ; but this might be evidence 


rather againſt him, unleſs he delivered the copy to a magiſ- 


But writing a libel ſeems to be ſufficient, though the 


e perſon was not concerned in the publication.“ 


For where in this caſe the jury found that the defendant 


did 2orzte the libel, but that it was dictated to him by a perſon 


Rex v. Paine. 
Carth 4085. 
5 Mod. 163. 


unknown to him and to the jury, and that the ſtranger dic- 5. C 


tated the whole of the ſubject- matter which the defendant 


wrote, the Court held the defendant to be guilty, the writing 


being the eſſential part, a making of the libel, and ſo different 


from tranſcribing of it, as in the laſt caſe, which is not of 


itſelf an offence, —_ „ 
2̃. Proof of the ſale of a libel in the ſhop of a printer, is 
prima facie evidence to convict the owner of the ſhop of hav- 
ing publiſhed the libel, and muſt ſtand till contradicted, ex- 


Rex v. Almon. 
5 Burr. 2687. 


- plained, or exculpated by contrary evidence; and though the 
copies have been ſold by his ſervant without his knowledge, 
and he afterwards ſtops the ſale, this can only be offered in 


mitigation of puniſhment _— ns 
3. If a man ſends a libel to London to be publiſhed, it is 
lis act in London if the publication be there. | 
4. And as to the mode of publiſhing a libel, it is reſolved, 
that it may be publiſhed, 1. Traditione, or by handing about 
copies of it: 2. Verbis aut cantilenis, reading or ſinging it in 
the preſence of others, 3 e 
Writing a letter addreſſed only to the party libelled, is a 
ſuſficient publication or 2vhich to ground an information or in- 
ditment ; for it tends to excite the party to break the peace, 
by avenging the inſult or reproach. n. 


But repeating part of a libel in merriment, without malice, 
has been held not to be a publiſhing : but ſinging a ſong in 
ridicule, or ſlandering the perſon's character, was in this 
caſe deemed a ſufficient publication. 


As where in the caſe of Rex v. Hart (ante 509) the ſect 
of Puakers had expelled one of their members; and having 


Rex v. Middle. 
—__ 
1 Stra. 77. 
Caſe de Famoſis 
Libellis. 

5 Co. 155. 


Hick's caſe. 
Poph. 139. 


Wants caſe. 
Moor 127. 

Rex v. Benfield 
& al. 

2 Burr. 2666. 
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entered in, their book the reaſon for ſuch expulſion, That 


it was for not practiſing the duty of ſelf-denial ;” and ſhe 
ſent her maid for a copy of the entry, which was delivered 
to her by the defendant, who was clerk of the meeting, and 


this was the only publication proved; the Court ſeemed to 


be of opinion that it was inſufficient. TFT 


517] 


5 Co. 12 5 


3 Bl. Com. 123. 


Bradley vz. 
Meſſon. 
Mich. 10 G. 2. 
Bull. N. P. 4. 


Prittridge'scaſe. 
4 Co. 19. 


Ward v. 
Reynolds. 
Gilb. Rep. 243. 


Nin 


= meauing.” 
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34, The third ſpecies of Slander is called 
| LIBEL SINE SCRIPTIS. 


As by pictures; raiſing a gallows before a man's door, 
and hanging him in effigy, and ſuch like. | oa 


But as to ſigns and pictures, it ſeems neceſſary to ſhew, 
by proper innuendoes and averments, the defendant's mean- 
ing, that they are particularly applied to the plaintiff, and 
that ſome ſpecial damage has followed. Te” | 


2. OF THE RULFS OF CONSTRUCTION 
ADOPTED BY THE COURT IN CASE 
OF SLANDEROUS WORDS. 


The old rule in the conſtruction of words was, that they 
were always to be taken in mitiori ſenſu; but this is now ex- 
ploded, and the rule is, that they /hall be taken in that ſenſe 
in which they would be underflood by thoſe who hear or read 
them. | 5 


But many former rules of conſtruction agree with this: 
a8, | | 1 5 „„ : 
1. ec That all the ſentence is to be taten together ; for though 
« part of rhe words may be aCtionable, yet they may be ſo 


explained by the reſt, as not to bear an action.“ 


As where the words were, © Brittridge is a perjured old 
knave ; and that appears from a ſtake, parting the grounds 
of H. Martin and Mr, Wright.” After a verdict for the 
plaintiff, judgment was arreſted ; for though the firſt words 
e perjured old knave” are actionable, yet it muſt be perjury 
in a court of juſtice which is actionable; but here the ſub- 
ſequent words explain the words clearly nor to mean judicial 
perjury, and the whole context, when taken together, 1s not 
actionable, | : _ 

2. Where words are ſpoken which bear an imputation 
« of ſlander, or with an intention to defame, the Court will 
& not ſtrain to find an innocent meaning for them.“ 


As where the defendant ſaid to the plaintiff, “How did 
your huſband die?“ Plaintiff anſwered, “ As you may, if it 
pleaſe God.” The defendant replied, “ No; he died of 2 
wound you gave him.” On nt guilty pleaded, the plaintiff 
had a verdict, when it was moved in arreſt of judgment, 
that the words might have an innocent meaning, as that the 
ſtroke might have been given by accident; but the Court ſaid, 
That the words' bore a ſcandalous meaning, and that they 


would not endeavour to find out how they might be ſpoken 


with an innocent meaning. 


So, on the other hand, they will not put a forced con- 
* ſtruction of guilt on words which may bear an innocent 


hs 


As where the words were bf an attorney, ee He is a com- Boxv. Burnaby. 
mon maintainer of ſuits.” They were held not to be action- Hob. 116. 
able, for to maintain ſuits is his buſineſs; and the words 

ſhall not be conſtrued to import a charge of maintenance 

when applied to him. 


3. * The words ſhould import a rel? . of a md 
« ous nature, not by inference or concluſion, or the Court 
vill not hold them to be actionable.” 


As where the words were, © I. Stankope hath but one Stanhope v. 
manor, and that he got by ſwearing and forſwearing.” The Blith. 
words were adjudged not to be actionable: 1, Becauſe they 4. 75: 4. 
were too general: 2. Becauſe they did not charge the plain- 
tiff himſelf with ſwearing and forſwearing ; for he might 
| have got the manor ſo, and yet not be ey to the Iwearing 


or forſwearing. 


„ Therefore the ferſon flandered muſt always: be e 
& ſo that there can be no doubt as to the perſon meant.“ 


As if one was to ſay, © One of the ſervants of J. S. (he 4 co. 17. b 
having many) is a notorious felon or traitor z” no action 
lies, on account of the uncertainty of the perſon : but if the 


perſon is once named, as if, after converſing about F. S., 
one ſays, © He is a notorious thief;“ this is actionable, for 


the perſon meant may be ſufficiently aſcertained by thein - 
nuends, which in the former caſe could not be done. 


4. „ Where words are uſed with an intention to ſlander, 
CL though the offence which the defendant intended to lay to the 
% plaintiff's charge is improperly expreſſed, 0 _ hs: words 
t“ be actionable,” 


. As where the defendant faid of the Slain, ws Tu aaites Twaites v. 
has hired ſeveral perſons to make falſe powers to receive Shaw. 6 
ſeamen's wages.“ This was conſtrued to convey a charge #[ 2 a + 7 
of forgery, and to be actionable, though the word powers is 573: 
general, and may not properly mean letters of attorney ; yet 

being ſo uſed in common W 0 it ſhall be conſtrued as in- 


85 tending to deſame. 


5. © The Court will ſee if the words are of ſuch a de- 
« ſcription as import damage to the party.“ 


As if one newſpaper ſtate of another that it was low and Hertot v. 
ſcurrilous, it is not libellous ; aliter, to ſay that it was /ozv in Stuart. 
Eſpin. Caſ. N. P. 
N as Une prevents perſons from advertiſing in it. 47. 


3. OF THE PLEADINGS. 
_ THOSE ON THE PART OF THE PLAINTIFF. 


1. „Where the words or ſentence does not of itſelf con- 
&« tain a charge of a ſlanderous nature without words of 


” reference, or 5 of the meaning or een it may 
G 3 « be 


$13 


Barham's caſe. 
4 Co 20. a. 
Caſtleman v. 
Hobbs. 

Cro. Eli2. 428. 
S. P. 


4 Co. 27. b. 
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Thomas v. 
Axworth. 
Hob. 2. 
Hervey v. 
Duckins. 
Hob. 45. S. P. 


| that the words were uſed with that * 
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ce be ſupplied by i impeppes innuendoes f in the declaration, 15 | 
& to matters or perſons referred to.“ 


cc But as to how far the innuendees are to be allowed, i it 


8 has been reſolved, 


I. © The office of the 1 einen to 33 the W 
« of ſomething neceſſary to complete the ſentence, and ſhew 


© the application of the words, it can never be admitted to 


&« extend their meaning beyond the import of the words 
« themſelves.” | 

For where the words were, „ Maſter Barham did burn 
my barn,” with an innuendo, a barn full of corn (which is 


felony if there is corn in it, or it be parcel of the dwelling- 


houſe); the Court would not ſuffer the innuendo to imply. 
that there was corn in it, when the word would not of itſelf 
bear ſo extenſive a meaning. 


2. © So where the perfon is uncertain, an innuendo ſhall 
« not make him certain.” 


As if one ſays, „I know one near or about F 3. who is 
a notorious thief :” the perſon really meant cannot be ſup- 
plied by an innuendo, when there has been no converſation 
about him ; for the office of the innuendo is to contain and 
deſign the perſon who was named in certain before, and 
ſtands in the place of a prædict., and therefore, without ſome- 
thing to refer to, cannot be made certain; for it would be 
inconvenient that actions might be maintained by imagina- 
tion of an intent, which does not appear by the words on 
which the action is founded, but which is uncertain, and 
ſubject to deceivable conjecture. 


„“So neither ſhall the words, if uſed generally, be ex- 
os added by the innuendo in the declaration to apply to any 
& particular thing, ſo as to induce guilt from thence.” | 


As where the words were, © He forged a warrant,” innu- 
endo u certain warrant, by which the ſheriff was commanded 
to t.ke Margaret Hozg, &c., it was held that the innuende 


could not ws: in ſuch manner that which was generally 


alleged. 


2. © The next part of the declaration material to the ac- 
« tion is the averment. This is where the words for which 
te the action or information is brought are anly criminal by 
c“ reference to ſome other fact, which therefore conſtitutes. 
« the ground of the action, or is neceſſary to maintain it; 
« in ſuch caſe this matter rauſt be e . in the 
« declaration or information.“ 


As in the caſe of traders, certain words are 2Qionable ap- 
plied to them, which are not ſo when uſed to others; as to 
call one a bankrupt, Sc. In ſuch caſe it is neceſſary to 
aver a colloquium concerning ſuch perſon as a trader, an 


8. 


29 


So where the plaintiff brought an action, for the defend- 
ant's having. ſaid, „ That he was indicted for felony at a 
ſeſſions holden,” c., but did not aver that he had not been 
indicted; after a verdict for the plaintiff, judgment was 
arteſted for want of this averment; for if lie was not in- 


dicted, there was no crime. | 

In like manner in the caſe of /ibefs, the ſame averments 
are neceſſary ; and in this caſe judgment was arreſted, be- 
cauſe it was not laid that the libel was of and. concerning the 
plaintiff, NO „ Lt, - 

So where the libel was an advertiſement, reciting certain 
orders made for collecting money on account of the diſ- 
temper among the horned cattle in Suffolk, and it charged 
that the money ſo collected had been improperly applied, 
and the information charged this to be a libel on the juſtices 
of Suffolk ; but in the body of the libel no mention was made 
of the juſtices of Sele, nor did the information, in the 
introductory part, ſay that it was a libel of and concerning 


- = "HW 
Bland's caſe. 
Hob. 309. 


Lowfield v. 
Bancroft. 
2 Stra. 934+ 


Rex V. Alder - 
ton. N 
Sayer's Rep. 

280. b 


them ; and though in the body of the information when any 


order was mentioned, there was an innuendo, that it was an 


order of the juſtices of Sg: but judgment was arreſted 


for want of the averment, the innuendoes not explaining ſuffi- 
ciently the matter, there being nothing to refer to. | 
* But where the information was for a libel © of and con- 
cerning the King's government ;” theſe words were adjudged 
to be a ſufficient introductory averment to ſupport the in- 
formation by reference of the ſubſequent matter to them. 


« But where the words charge a crime, which words are 


0 themſelves actionable, it ſeems that in ſuch cafe an aver- 


© ment that the crime was not committed, is not neceſ- 
* - re 55 N 

As where the words were, “Iwill call him in queſtion 
for poiſoning my aunt; and I make no doubt to prove it.“ 
After verdict for the plaintiff, it was moved in arreſt 


of judgment, That it was not averred, that in fact the de- 


fendant's aunt was poiſoned : but Curia contra, for the plain- 
tiff's character is impeached though he never did ſuch a 
Rk e 8 

Gag. 3. In an action by a trader for actionable words, as for call- 
ing him bankrupr, for example, the declaration ſhould ſtate, 


That he was a trader, and uſed the trade of,” Sc.; for 


where in this caſe the plaintiff only declared that he uſed 
the art and my/lery of a baker, judgment was arreſted, as it 
might be only for the uſe of his own family = 
So he ſhould alſo ſtate in his declaration, That he gained 
bis living by buying and ſelling;“ for in this caſe, for want 


of ſuch averment, judgment was arreſted : for ſuch traders 


only are within the bankrupt laws. | | | 
. F | 80 


Rex v. Horne. 
Cowp. 672. 
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Webb v. Poor. 


Cro. Eliz. 569. 588 


Hawkins v. 
Cutts. 
Hutt. 49. 


Emerſon v. 


— — 


1 Sid. 299- | 


"4x. 0 
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Dotter « Ford. 
Cro. Eliz. 794. 


Coleman & ux. 
v. Harcourt. 
x Lev. 140. 


Grove & ux. 
v. Hart. 

Trin. 25 G. 2. 
Bull. N. P. 7. 


Ibid. 


Regina v. 
Drake. 
Salk. 660. 
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So the declaration ſhould ſtate, That at the time s the 
words ſpoken he was a trader,” 


For where in this caſe the plaintiff only 4 « That 
he was of good fame, & per multos annos retroactos was a 
merchant,” c., the Court inclined to think the declaration 
ill, as the words did not ſufficiently ſhew that he was then 
a merchant, as he might have been ſo for many yours: E, 
but have left off trade, | 


And theſe ſeveral matters muſt be proved at the hal. 


If an action is brought for calling the plaintiff's wife 
a bs, per quod J. S. left off coming to the houſe, the ſpe- 
cial damage being the giſt of the action, which is the huſ- 
band's only, it ought not to be laid ad damnum ipſorum but 


where the. action is brought for words in themſelves action- 
able, and no ſpecial damage laid, there ſuch concluſion is 
right, for the aCtion ſurvives. 


And note, That ſaying generally, per gued ſeveral perſons 
left the houſe, without _—_— any in {EE is not ſpe- 
cial damage. . 


*5. In ſetting out the words, or the tenor of words, in 
the declaration in this action, there is a difference between 
words ſpoken and words written. Of words ſpoken there 
cannot be a tenor, for there is no original to compare them 
to, as in the caſe of words written; thereſore in the de- 
claration for words ſpoken, variance in the omiſſion or addi- 


tion of a word is not material ; it zs ſufficient if ſo many be 
proved and found as are actionable. But it is otherwiſe in the 
caſe of words written; for though in deſcribing a libel or 


other writing, there are two ways of pleading, either by the 


| is. 


Faldwin v. 
Fiphit ſtone, in 
Exc eq. CHL. 
2 : Jack. Kc j. 
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words, ſaying cujus tenor ſequitur, or in hæc verba, & c., or 
by the ſenſe; if you declare on the words themſelves, any 
variance or miſtake is fatal, for tenor means a tranſcript or 


true copy: but in declaring on the ſenſe, ſuch an adherence | 


is not required, and a variance is not fatal. 


Therefore where the declaration was for a libel 8 
tenorem ſeguentem, and in ſetting out the ſentence, nor was 
inſerted for not; though the ſenſe remained — ſame, the | 
variance was held to be fatal. | 


6. © As it is eſſential to a libel at it "he publi hed, | it is 


« therefore neceſſary that ht ſhould appear from the de- 


“ claration ; but the word publiſhed is not eſſential, nor is 
6 there any technical form of words neceſſary, if it appears 
« by any means either from the particular caſe, or in any 
« manner that the libel was publiſhed,” 


As where the count in the declaration was * for printing, 
or cauſing io be printed, a libel againſt the defendant in error, 
in a newſpaper,” and the error aſſigned” was, the want of the 

averment 


SL AN DER. 


' averment of publication ; the Court held, That the fact of 


printing a libel, though it might be an innocent act, yet, 
unleſs qualified by circumſtances, ſhould prima facie be un- 


is 


derſtood to be a publiſbing, as it muſt be delivered to the 
compoſitor, workmen, c. but printing in a newſpaper ad- 


mits of no doubt on the face of it, and ſhall be intended to 


be a publication, unleſs the defendant ſhall ſhew that it was 
| ſuppreſſed and never publiſhed : the Court therefore gave 
judgment for the defendant in error. | 


7. The plaintiff need not, in his declaration aver, „That 


the words or charge was not true, for that is ſupplied by 


the general allegation in the declaration, that the defendant 
_ publiſhed them falſely and maliciouſly. EL N 


38. Where the libel has been publiſhed in different coun- 
« ties, the Court will not change the venue into any one 
c of them, as where it is publiſhed in a newſpaper, which 
« circulates into many places ;” tor the defendant cannot 
ſay in his affidavit, * “ That the cauſe of action aroſe in ſuch 
a county, and not elſewhere.” | es 


* But where the libel was in a letter, written from a place 
in the county to which it was moved to: change the venue 
to another place in the ſame county, there the Court changed 
the venue; for the cauſe of action aroſe in that county only. 


80 where the libel was a letter written in Yorkſhire to a 


perſon in Germany, the Court changed the venue to York- 
ſhire for the only part of the tranſaction, - out of which the 
cauſe of action aroſe, which happened in England, was in 
Yorkſhire, though the actual publication was in Germany. 


9. Where the libel is in a foreign language, the words 
| ſhould be ſet out as in the original in that language in the 
declaration: for where they were in the French language, 
but ſet out according to their purport and effect in the 


Carpenter v. 


Farrant. 

Mich. 10 G. 2. 
B. R. 

Bull. N P. 8. 


Pinkney v. 
Collins. | 
4 T. Rep. 571. 
Cliffold v. 
Cl:fold | 
1 T. Rep. 647. 


Freeman v. 
Norris. 
3 T. Rep. 308. 
* 
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f * 


Metcalf v. 
Markham. 
3 T. Rep. 652. 


Zenobio v. 
Axtell. 
6 T. Rep. 162, 


Engliſh language, the judgment was arreſted, after a verdict 


for the plaintiff, | 
2. OF THE PLEADINGS ON THE PART OF THE | 
| | _ DEFENDANT. _ e 


1. The general i ute in this action is not guilty, or a denial 


that the defendant ſpoke the words in queſtion; or, if ſpoken, 


chat they were not actionable. 1 

2. Several ſpecial pleas in juſtification are good, which 
admit the fact, but deny the ſlander or defamatory inten- 
- tion, „„ | | Ly 15 5 
Ass the defendant may plead that the words were ſpoken 
by him as counſel in a cauſe, and that they were pertinent 
to the matter in queſtion ; ſo that he may juſtify the ſpeak- 

"7 l e 


Brook v. 
Montague. 
Cro, Jac. 97. 
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ing them through concern, or the reading them as a ſtory 


out of an hiſtory; or he may ſhew from the dialogue tliat 
they were ſpoken in a ſenſe not defamatory; or he may 


give theſe matters in evidence on the general iſſue, for they 


prove him not guilty of the words maliciouſly. 


And the defendant may juſtify by ſhewing the applica- 
t tion of the words uſed not to be ſlanderous, though they 
« would otherwiſe import ſlander.” e | 


As where they were for calling the plaintiff © murderer,” 
the defendant may ſhew that it was in a converſation con- 
cerning the killing of hares, of which the plaintiff having 


ſaid that he had killed ſo many, that the defendant then ſaid 


that he was a murderer ; but meant of hares. 


« But it is no juſtification of ſlanderous words that the 
& defendant heard them from another perſon if he repeated 
cc them; for every one is anſwerable for the ſlander which 


„ he himſelf propagates of another.“ 


Anon. 
G. Hall, 1752. 
Bull, N. P. 10. 


T5 ] 


Davis v. Lewis. 
7 T. Rep. 17. 


Powell v. 
unkett. 
Cro. Car. 38. 


5 Co. 125. 
Dougl. 373. 


Underwood 
v. Parks, 
2 Stra. 1200. 


As where this action was brought by the captain of a 


ſhip againſt a merchant of Briſtol, for ſaying that his veſſel 


was ſeized, and he put into priſon at „for ſmuggling 
corn: Ch. Juſt. Lee held, That proof of the defendant's 
having heard it read out of a letter, and that he only reported 
the ſtory, was no juſtification ; but that he was anſwerable 
for the reports which he propagated; and the jury gave 
g oo. damages. | 


With reſpect to words which the party ſpeaking them 
may have heard from another, the rule is this: If a perſon 


ſay that ſuch a man (naming him) told him certain flander, 


and that man did in fact tell him ſo, it is a good juſtifica- 
tion; for that perſon. who uttered the ſlander ought to be 
ſued; but if he utter the ſlander without adding who told 
them, it is aCtionable : and it is not ſufficient for the defend- 
ant to diſcloſe in his plea from whom he heard them, as the 
plaintiff is then put to the expence of his action, and he mult 
fue the perſon from whom he heard them. | 


So it is no juſtification of ſlanderous words that the de- 
fendant, ſuſpefing the plaintiff to have been guilty of the 
fact concerning which the words were ſpoken, had ſo uſed 


them concerning him. | 


3. ©* The defendant may plead that the words avere true ; 
&« for if ſo, it is damnum abſque injuria : and the truth of the 
«© words muſt always be pleaded.” wy 


For where in an action for words the defendant pleaded 
not guilty, and offered to prove the words to be true in mi- 
tigation of damages, the Chief Juſtice refuſed to permit him, 
ſaying, that the judges had then come to a reſolution never 


is permit the truth of the words to be given in evidence under = 
| | generas 
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general iſſue, but that it ſhould always be pleaded; whereby 

the plaintiff might be prepared to defend himſelf, as well as 
prepared to prove the ſpeaking of the words. 


o 


« But if the plaintiff, after proving the words laid, goes 
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« into evidence of other words, which ſhew the defendant's 
« ill-will to him, the defendant ſhall be allowed to give the 


« truth of theſe words in evidence.” 


As where the plaintiff brought an action againſt the de- 

fendant for ſaying, He was a buggerer, and that he caught 
him in the fact. After proving the words, the plaintiff 
gave in evidence, that at another time the defendant had 
fſaid, © That he was guilty of ſodomitical practices.“ Juſt. 
| Burnet permitted the defendant to give the truth of theſe 
words in evidence; for the action not being brought for the 


Colliſon v. 
Loder, At Ox - 
ford, 1750. 
Bull. N. P. 


ſpeaking of them, the defendant had no opportunity of 
pleading That they were true; and being given in evidence 


in aggravation, the defendant ought to be permitted to ſhew 
that they were true in mitigation. _ l 5 


In the caſe of a libel where the proceeding is by action, the 
defendant may plead that the words are true : aliter where the 
proceeding is by information or indictment. | 


And where the libel contains a charge of fraud or crimes 
nagainſt the plaintiff, the pleas ſhould ſtate what caſes of 
fraud or crime the defendant means to rely on, for ſo only 
can the plaintiff be prepared to meet them with evidence. 


As where the libel was for publiſhing of the defendant in 
the newſpaper, © That he was at the head of a gang of 
ſwindlers, and the defendant pleaded the truth of the words 
generally; it was reſolved on demurrer, that the defendant 
ſhould have ſtated the particular inſtances of ſwindling and 
fraud on which he meant to rely. | = 
4. A recovery of damages in a former action for the ſame 
« words, is a good plea in bar.” | _ 


And where a perſon has once recovered damages in an 
action for words, he cannot afterwards have an another 


Hob, 253 · 


T'Anfon F. 
Stewart. 


1 T. Rep. 7. 


5191 


per Cur. | 
Caſ. K. B. 544. 


action on account of ſpecial damage ; as the loſs of preferment, 


&c., which may afterwards ariſe in conſequence of the words. 


Neither ſhall the plaintiff by any variation, omiſſion, alter- 
ation, or explanation, be allowed to vary the words, ſo as to 
ſuſtain another action; but the former recovery ſhall be held 

a ſufficient bar, - . 
5. © Another good plea in this action is accord and ſatiſa- 
« faction. 25 0 | Py 


n 2 BY 


But this muſt be executed „ and a valuable conſideration 


For 


Gardiner v. 
Helwis. 
3 Lev. 248. 


Davis v. For where to an action for words, the defendant pleaded 
Ock ham. ä . | int! TY, 
— — | an agreement between him and the plaintiff, hf the plaintiff 


having done a treſpaſs, that it was agreed that one action ſhould 
be ſet againſt another. On demurrer, the plea was ruled to 
be a bad One. g : | : : 


Covill v. So where to a like action the defendant pleaded an agree- 
. ment between him and the plaintiff, that he ſhould confeſs 
1 2 REP. 9 


the wrong, and aſk the plaintiff's pardon on his knees; it 
was adjudged to be an inſufficient plea, for the confideration 
was of no value in law. | ED 

6, The flatute of limitations is another plea in bar: as to 
which it is enacted by ſtat. 21 Fac. I. c. 16. That actions 
« for words mult be commenced within two years after the 
« words have been ſpoken.” : „5 


Litt. Rep. 342. Upon this ſtatute it has been held, 


1. That it extends not to actions for ſcandalum magnafum. 


Saunders v. 2. Neither does it extend to caſes in which he ſpecial 
Edwards. damage is the gift of the action, according to this diſtinction, 
z Sid. 95. Viz. where the words are themſelves actionable, there the 


damages ſhall be held to refer to the. words themſelves, and 
not to any ſpecial damage; and in ſuch caſe the ſtatute is a 
good bar. But where the words are not actionable without 
ſpecial damage, there the ſtatute of limitations is no bar, for 
the action is for the ſpecial damage ariſing from the words, 
not for the words themſelves. N 


Law v. 3. This action extends not to ſlander of title, for that is 
| Harwood. not properly flander, but a cauſe of damage, and the ſlander 
Cro. Car. 141. intended by the ſtatute is of the perſon. : | 


[ 520 ] OF THE EVIDENCE ON THE PART OF THE PLAINTIFF, | 


Oeare v. Britton. I. Though the words are in themſelves aftionable, the plain- 
on Mes C.]. tiff is not at liberty to-give evidence of any loſs or injury he 
an 3 has ſuſtained by the ſpeaking of them, unleſs it be ſpecially 
; laid in the declaration: but after he has proved the words 

as laid, he may give evidence of other expreſſions uſed by 


te defendant as a proof of his ill-will towards him. 


Snellger v. As where in an aCtion for words, which were proved, the 
Shelley. _ plaintiff's counſel offered evidence of the ſame words /poke! 
4 on days ſubſequent to that laid in the declaration: it was objected 
MSS. _ for the defendant that this could not be done, becauſe the 
Charter v. plaintiff might have brought another action for them, and 
part N. pC. Words actionable in themſelves could not be given in evi- 
22. dence in aggravation of damages. Mr. Juſt. Nares agreed 

that different words, actionable in themſelves, could not be 

given in evidence by way of aggravation ; but that the ſam® 

words might, though ſpoken at different days. He ſaid this 


had been the practice, and with good reaſon ; for an _ 
b : | 5 
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frivolous, as they might ſo be ſpoken in a heat; and there- 
fore a plaintiff is often under the neceſſity of proving the 
ſlander repeated, in order to ſhew that it was malicious. 


So in ſueh caſe of words actionable, whatever ſpecial 
damage is laid the plaintiff may go into evidence of it, but 
not more: as where the words were, © You are a thief, and 
III prove you ſo,” with a per quod, that by reaſon of them 
one John Merry, and divers others, left off dealing with 
him; the Chief Juſtice allowed the plaintiff to go into evi- 
dence as to Merry, but not as to the reſt, 


Quære tamen, If the plaintiff, having proved the actionable 
words as laid, is at liberty to give in evidence other words, 
unleſs they are not of themſelves actionable? | 


2. But if plaintiff declares for worde not actionable, and 
lays ſpecial damage; if the plaintiff does not prove the ſpe- 
cial damage laid in the declaration, he muſt be nonſuited, 
becauſe the ſpecial damage 1s the giſt of the action. But 
where the words are themſelves actionable, and ſpecial da- 
mage is alſo laid; if the words be proved, the jury muſt find 
for the plaintiff, though the ſpecial damage is not proved. 


for words ſpoken. but once, would in moſt caſes be deemed 


. $20” 


Per Lord Ray- 
mond. 
Browning v. 
Newman. 

1 Stra. 666. 


Mead v. 
Daubigny. 
Peake's N. P. C. 
12 5. | 


Gueſt v. Loyd. - 
Bull. N. P. W 


In the caſe of Brozwning v. Newman (ſupra ) it is ſaid, 


that where the words were not in themſelves actionable, but 
the ſpecial damage is the giſt of the action, plaintiff may go 
into evidence of particular damages not ſpecified in the de- 


claration. But Juſt. Buller makes a quære if it is ſupported 


by modern practice. | 5 | 
But in general where ſpecial damage is laid, the evidence 
muſt correſpond with it. As where the ſpecial damage laid 
Was, loſs of marriage with J. N., Lord Holt refuſed to let 
plaintiff go into evidence of loſs of marriage with any body 
but F. N. | On 


3. „It was formerly holden, that the plaintiff was obliged 
© to prove the words preciſely as laid; but that ſtritneſs 
is now laid aſide, and it is ſufficient to prove the /ub/tance 
of them: but the ſenſe, as well as manner of ſpeaking 


them, mult be the ſame.” 


As where the words were laid in the third perſon, “He 
deſerves to be hanged for a note he forged on A. proof 
that the words were uſed in the ſecond perſon, ** You de- 
ſerve,” Sc., was held not to ſupport the declaration; for 
there 1s a difference between words ſpoken in a paſſion to a 
man's face, and ſpoken deliberately behind his back, the firſt 
being more excuſable. e 


25 80 in an indictment, the words were laid to be ſpoken of 
a juſtice of peace in the execution of his office : at the trial 
the juſtice was the proſecutor, and proved the words ſpoken, 
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Anon. 
2 Ld. Raym. 
1007. | 


2 Roll. Ab. 718. 
Bull. N. P. So : 


. 


Avarillo v. 
Rogers. 

G. Hall Sittings 
Trin. 1773, 
before Lord 
Mansfield. 
Bull. N. P. 5. 


Rex v Berry. 
4 T. Rep. 217. 


Salk, 694. | 


Per Juſt. Den- 
ton, at Stafford, 


12729. | 
Bull. N. . To 
Jennings. v. v. 


Hankin. 
2 Lev. 121. 
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but that they were ſpoken to him: it was admitted chat this 
was ſuch a variance, that the defendant muſt be acquitted. 


4. If a colloquium is neceſſary to ſupport the action, Th 
in > caſe of words applied to a trader,) it muſt be proved; 
and for that fault in this cafe judgment was arrefted. 


So it has been held, That if the words are laid to have 


been ſpoken at a particular place, the place not being laid as 


a venue, but as a deſcription of the offence, that it ought 
to be proved. Sed quere? 


As in the caſe of a juſtification, which if i it hs local ; "28 -- 


Where the words were, „That plaintiff ſtole plate at On 


Craft v. Borito. ford,” it ſeems that the trial ought regularly to be there; but 


Saund. 247 


Berryman v. 
Wife. * 
4 T. Rep. 366. 
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Rex v. Topham. 
4 1. Rep. 126. 


Heriot vr. 
Stuart. 
457 


Rex v. Hl. 
2 Stra. 417. 


this would be cured by a rerdict. 


5. © Where the words are actionable, as hens to the 
« perſon's profeſſion or buſineſs, though it muſt be proved 
ec that the plaintiff was of the buſineſs or profeſſion laid in 
« the declaration ; z yet it ſeems ſullicient to prove him has by 
66 reputation,” | L 


As where the action was by an attorney, charging him 
with having ſwindled a perſon out of a ſum of money, by 
whom he had been employed in a certain ſuit, and threaten- 
ing to have him ſtruck off the roll : the plaintiff proved the 
words, and alſo his having been employed as attorney in 
that and ſeveral other ſuits. It was objected for the defend- 
ant, that the plaintiff ſhould have proved that he was an 
attorney, by producing a copy of the roll of attormes 5 but the 
judge was of opinion that the evidence offered was ſuffi- 
cient; and on a motion for a new trial the Court concurred 
with the judge. 


6. In an information, raditment, or ation for a libel 
publiſhed in a newſpaper, proof that the defendant gave bond 
at the Stamp Office for the duties on advertiſements pub- 
liſhed in that paper, and had occaſionally applied there re- 
ſpecting it, is evidence ſuſſicient to ſix him as publiſner. 


Where in an action for a libel the plaintiff ſtated himſelf 
to be proprietor and editor of a certain newſpaper; on the 
evidence it appeared, that another perſon was the editor fo 


called at the office of the paper, though he attended and _ 


reviſed the paper before e 3 it was held to be a 
fatal variance. | 5 


7. In an information for a libel, the witneſs for the pro- 
ſecution proved, that it was ſhewn to the defendant, who 
confeſſed that he was the author, errors excepted : it was 
objected that this confefſion, not being abſolute, in fact 
amounted to a denial that that was the very book charged, 


and ſo could not be en i in evidence; but che Chief Juſtice 


e 
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proving that there were material variances. 


8. Onan information for a libel, the defendant cannot give 
in evidence, that a paper ſimilar to that for which he is pro- 


admitted it, ſaying, that he would put the defendant upon 
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Rex v. Holt. 
5 T. Rep. 436. 


ſecuted was publiſned by other perſons at a former time, 


which perſons have never been proſecuted for it. 


4. OF THE VERDICT, JUDGMENT, AND COSTS, 


I. AS_TO THE VERDICT AND JUDGMENT, 


I. „Though all the actionable words laid in any one Compagnen v. 


0 count of the declaration be not proved, yet if any action- 
able words are proved, damages ſhall be given tor thoſe.” 


As where the words were, I have been to Newgate to 
| fee a poor young fellow, who is going to be wrongfully 
tranſported by a very baſe woman {innuendo the plaintiff's 
wife); ſhe got a perſon to arreſt him falſely for a debt of 


Martyn. 


2 Bl. Rep. 790. 


& Cal. ibid, 


1o/., and was not content with that, but ſhe afterwards 
ſwore a falſe debt againſt him for 100/., and has ſworn a 


robbery againſt him, and tranſported him falſely.” The de- 


fendant pleaded the general iſſue, and at the trial all the 
words were proved, except as to the words, © ſhe favore a 


falſe debt.“ The Chief Juſtice directed the jury not to give 
damages for the words not proved, but to give them for the 


reſt; and they did ſo. On a motion to ſet aſide the verdict, 


the Court held the judge's direCtion to be right. 


* 2. In an action for words, where ſome actionable words 
are laid, and ſome not actionable, and evidence given of 
both ſets of words, and the jury ſind a general verdict, if 
there was any evidence which applied to the bad counts, it 
being impoſſible to ſay how the jury apportioned the damages 
to the counts, and which they found; there the Court will 
grant a venire facias de ud 
at the trial only to the 
may be altered from the judge's notes. 


But if theſe words are in one count only, the Court will 
intend that ſuch as were not actionable were only added to 
ſhew the malice of the party, and that the damages only 
were given for ſuch as were actionable. . 


But if the jury find a general verdict on particular counts, 
and damages entire, and any of them is bad, the judgment 
in that caſe ſhall be arreſted. _ | | 5 | 


2- As to the Cofts in this action. 


It is enacted by ſtat. 21 Jac. 1. c. 16, 6 That in actions 
« for words, if the jury give damages under forty ſhillings, 
** that the plaintiff ſhall have no more coſts than — 


Auger v. 
Wilkins. 
Barnes 478. 
Per Juſtice 
Buller. 
Dougl 362. 


L 5231 


: but where the evidence applied 
d counts, there a general verdict 


In Oſborne's 
caſe. 
10 Co. 130. b. 


Horne. 


3 Will, 177. 


» . 
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On this ſtatute it has been decided, 


1. Where the -words are not of themſelves actionable, but 
the conſequential damages are the giſt of the action, (as here, 
for calling the plaintiff's wife a whore, per quod ſhe loſt her 


cuſtomers,) though the damages are under forty ſhillings, 


Brown v. 
Gibbons. 
3 Salk. 206. 


yet the plaintiff ſhall have his full coſts; for it is not the 
words but the ſpecial damage which is the cauſe of action 
in this caſe. | | | 5 


But it was further held in this caſe, that though the Court 
are bound by ſtat. 21 ac. 1., and cannot increaſe the coſts 
where the damages are under forty ſhillings ; yet the jury 


are not bound by the ſtatute, and may give 10/, coſts where 


Burry v. Perry. 
2 Ld. Raym. 
1588. 

2 Stra. 936. 
S. C 


3 Burr. 1688. 
„ 


Collier v. 
Galliard. 

2 Black. Rep. 
1062. 
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Carter v. Fiſh. 
3 Stra. 645+ 


Drury v. Fitch. 
Hutt. 16. 


they give but ten-pence damages. 


2. But where the words are actionable of themſelves, and 
ſpecial damage is laid, if the damages are under forty ſhil- 
lings, the plaintiff ſhall have no more coſts than damages; 
_ the action is for words, though the ſpecial damage is 
alſo laid, | | - at 


It has been ſaid, that in a caſe of Denny v. V. gg, Bull, 
N. P. 10. this doctrine had been over- ruled. | 


* But in this caſe, from Black/tone's Rep. which was in the 
Common Pleas, the doctrine was admitted, and held to be 
the expreſs law on the ſubject. | 


3. So where any other diſtinct offence is coupled with 
& an action for words, if there is a general verdict, it is 


c not within the ſtatute.” 
3 


As where the action was for words, and alſo for procur- 


ing the plaintiff to be taken and brought before a juſtice of 
peace: verdict for the plaintiff, and damages two ſhillings 


and ſixpence. It was held, that the plaintiff ſnould have his 


full coſts; for it was not an action for words only, and the 


reſt aggravation, but for two diſtinct offences. 


4. In an action for words not aCtionable, the plaintiff 
was nonſuited. It was moved that the defendant ſhould have 
no coſts, as they ſhould only be given where the plaintiff 
could have, if he recovered, which here he could not, as 
the words were not actionable; but the Court over-ruled 


the diſtinction, and the defendant had his coſts. 
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CHAPTER XI. _ | 
The Action of Malicious Proſecution. 
T2 is an action vhereby damages are recovered ſor 
any action againſt or proſecution of any one, either 


by ſuit, indictment, or other legal proceſs, where ſuch 
action or proſecution appears to ariſe from = corrupt 


motive, and to be without any ground or cauſe for the 


_ fame, | 
In treating of this action, I ſhall firſt conſider, For what 
Suits or Proſecutions it lies. 2dly, Of Actions on the Caſe, 
in the Nature of a Conſpiracy. 3dly, Of the Pleadings. 
Ithly, Of the Evidence. 5thly, Of the Damages. 


iſt, FOR WHAT SUITS OR PROSECUTIONS 
| THIS ACTION LIES, | | 
1. To bring à civil action, though the plaintiff has no 
grounds, is not actionable, becauſe it is a claim of right, 
and the plaintiff finds pledges of proſecuting, is amerceable 
Pro falſo clamore, and is liable to coſts. | 


| But to this as a rule are certain exceptions. 1 
1. & As if a perſon for the purpoſe of vexation, and of 


„ holding a perſon in cuſtody, ſues him for a greater debt 
&«& than ic really due: as by ſuch means he may ſuffer long 


« impriſonment from inability to find bail.” 


As where the plaintiff declared, that being inde ted to 
the defendant only in the ſum of 401., that he, for the puf- 
© Poſe of holding him to exceſſive bail, and ſo keeping him in 

gaol, ſued out a writ, and had him held to bail for 5000 l. 
in conſequence of which he was for ſeyeral days detained 


Savill v. 
Roberts. 
Salk. 13. 


Daw v. Swaine. 
1 Sid. 424. 


in gaol. The plaintiff recovered ſor this ſpecial injury, and 


had judgment accordingly. 


80 where the plaintiff declared, « That the defendant not 
having any cauſe of action, had cayſed the plaintiff to be 


S arreſted for 300 J., whereby he was detained in priſon for a 


long time,” c. The plaintiff recovered for the injury. 


But in ſuch caſe it has been held, That the action will 
not lie for arreſting the plaintiff without cauſe of action, if 
he be not held to exceſſive bail. | 


2. Where there is a good cauſe of action; as where a 
debt is really and bond due, but a ftranger, without the 


Skinner v. 
Gunton & al. 
I Saund. 228. 
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Neal v. Spencer. 
Caſ. K. B. 2 57. 


Salk. 14. 

Thurſton v. 
unnes. 

March 47. 
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2 Wilſ. 302. 
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Style 378. 
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Hob. 260. 


Waterer v. 
Freeman. 
Hob. 260, 266. 
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frivlty of the perſon to whom the money is due, ſues out a writ 
and arreſ!s the debtor for it, he may maintain an action for 
it, though he was then actually liable to be ſued by the real 


creditor; the party who made the arreſt having no cauſe 


of action himſelf, nor authority from the real creditor. 


3. © Where there is a good cauſe of action, but the 
cc plaintiff ſues in a court which has not eognizance of the cauſe, 
& this action will lie: but in ſuch caſe it ſeems that it ſhould 
« appear that the plaintiff knew that the court had not cog- 
© nizance of the cauſe.” | | = += 


As where the action was brought for arreſting the plaintiff 


in this action by proceſs out of the court of Bridgewater, 


when the cauſe of action did not ariſe within its juriſdiction, 
and the plaintiff recovered: on a motion for a new trial, the 

Court were of opinion, That the mere ſuing of a perſon in 
an inferior court not poſſeſſing juriſdiction, was not of itſelf 
a ſuſhcient foundation for this action, unleſs it appeared that 
that circunzſtance was known to the plaintiff in that action, and 
alſo ſome degree of malice appeared: as here, the cauſe of 
action ariſing in Taunton, where the plaintiff might have 
been ſued, but the defendant arreſted him publicly at a fair 
at Bridgewater. 5 


So where the action was for cauſing a falſe preſentment 
to be made againſt the plaintiff before the conſervators of 


the river Thames, in a matter which did not appear to be 


within their juriſdiction, this action was held well to lie. 


« So for ſuing a man in the eccleſiaſtical court for mat- 
& ters not cognizable there, this action lies.“ | 


But in ſuch caſe the court muſt want original juriſdificn 


of the cauſe; for the action will not lie if the action is from 


its nature ſuable there, but happens to be barred by the de- 
fendant's,plea. As if it was for zithes of auood, which after- 
wards appeared to be 7imber, for which no tithe is due: ſuits 
for zithes generally, being ſuable in the eccleſiaſtical court, 
but not tithes of 7imber. | 


4. „ Though the action be brought in the proper court, 
« yet may this action be maintained, if the ſt or proceeding 
« i utterly without ground, and that known to the perſon Him- 
« /elf, for the undue vexation and damage to the plaintiff.” 


As where the defendant had ſued out a ſecond eri facias, 
and fold the plaintiff's goods, thorgh he had taken before other 
goods under a former fieri facias, and in this caſe it was moved 
in arreſt of judgment, that this having been a civil proceed- 
ing, that the action would not lie; but the Court held, 
that the former ſſeri facias being known to the defendant, 
that this ſecond one was clearly malicious : but if he had not 
mes of the firſt Veri facias, that ths action would not have 
ain. | | fn) | 


5 5. 80 


[$0 this action was held to lie for ſuing the plaintif᷑ in 
the ſpiritual court, and cauſing him to be excommunicated 


= falſe iſe Fraudulenter S malitioſe, without giving him notice. 


6. © It is not neceſſary that the firſt action ſhould have 
« been heard and decided in the defendant's favour ;- for 


.- 
Hocking v. | 
Matthews. 


2 Vent. 26, 
1 Lev, 292. 


4 this action equally lies for any groundleſs W bar 


60 ſoe ver. 


For where the plaintiff F that the. FAIR oe: in- 
tending to deprive him of his liberty without any probable 


grounds, ſued out a writ of privilege out of C. B., and after © 5 


an appearance put in by the plaintiff, that defendant, know- 
| he had no probable cauſe, ſuffered himſelf to be non- 


| ſited, the aCtion was adjudged well to lie. 


7, © But when this action is brought on the ground of 
« a former civil ſuit having been commenced againſt the 


„ plaintiff, it is to be obſerved,” 
1. That this action muſt not be . till the 6 


action has been determined; becauſe till then it cannot ap- 


pear that the firſt action was unjuſt. 2. That there muſt 
not only be a thing done amiſs, but alſo a damage either 


already fallen upon the party or elſe inevitable. 


2. „ Such are the reſtrictions under which this action 
« may be brought for civil ſuits ; but it allo lies for a mali- 
« cious preferring of an indiftment, information, or * 


ce ment againſt any one.” 


1. If a man is indicted for any crime that may injure his 
reputation or fame, he may have this action; for he is falſely 
ſcandalized by the malice of his proſecutor, and this is a 
damage, and for which the law gives an action. 2. If a 


man is indicted for any offence that ſubjects him to per:/ f 


life or liberty, and for which he may be puniſhed, he may bring 
this action, for he is endangered in that reſpect, and receives 
a damage. 3. If a man be falſely and maliciouſly in dicted, 


though it neither touches his fame nor liberty, yet may he 


have this action for the -expence and injury to his PO in 
defending himſelf on the indictment. 


Upon theſe ſeveral caſes it is to be obſerved, 


1. That this action will lie though the indictment is bad, 
Jo that the party could not haue been convicted on it; as where 
it was for perjury, and the perjury was fo ill aſſigned, that 
an exception was taken to it by the judge, and the party 
acquitted without examining any witneſſes; yet this action 


was held well to lie, the indictment ſerving all the purpoſes 
of malice, by putting the party to expence and expoſing him. 


Therefore when the plaintiff had been indicted as con- 


fable, for permitting a priſoner to eſcape, 
| H 2 Fi 


and had been 
acquitted 
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acquitted for mant of 
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„ he being headborough and not 

conſtable, and having ght an action for malicious pro- 
ſecution, was nonſuited, the judge being of opinion, That 
the actiHon could not be maintained, as he had not been acquitted 
en the merits; the nonſuit was ſet aſide, the Court holding 


the above doctrine to be the clear law on the ſubject. 


2. If the indictment has been not found by the grand jury, 
yet may this action be maintained; for by the preferring 
the indictment the party has been expoſed, harafſed, and 
put to expence. 8 „ I 


3. 4 Expence alone will be ſufficient to maintain this 


4 action.“ | 


For where this action was brought for maliciouſly proſe- 
cuting the plaintiff and his wife for receiving ſtolen goods; 
and on not guilty pleaded, the jury found for the defendant 
as to proſecuting the huſband, and for the plaintiff as to the 
proſecution of the wife; and it was moved in arreſt of judg- 
ment, that the huſband ſhould not have judgment on this, 


as the wife ſhould be joined: but the Court held, That the 


expence alone which the huſband had been at in her defence 
would ſupport the action, though he himſelf was in no 
danger, | | | 


3. * But in general, in all caſes in which this action is 
« brought, the plaintiff muſt ſhew malice in the defendant, 
cc and want of a probable cauſe ; and beth muſt concur.” 


But from the- want of a probable cauſe, malice may be, 


and moſt commonly is implied: but from the moſt expreſs 
malice the want of a probable cauſe cannot be implied. 


For a man from a malicious motive may take up a proſecu- 


tion, or he may, from circumſtances which he really be- 


lieves, proceed upon apparent guilt; and in neither caſe is 
he liable to this action. . i 


« In trials therefore in this action, if the plaintiff can 
« prove either from the circumſtances of the caſe, as from 
& having a verdict, an acquittal, c., that the action or 
« proſecution was groundleſs, and ſo that there was no 
« probable cauſe, it ſhall be ſufficient, unleſs the defendant 
« can ſhew ſatisfactorily to the court, that there was a pro- 
« bable cauſe.” 15 | 


As where the plaintiff brought this action againſt the 
defendant for having ſeized ſixty-one hogfheads of brandy 


on board his ſhip, which' brandy was condemned by the ſub- 


commiſſioners of exciſe, but which condemnation was re- 
verſed by the commiſſioners of appeal, After a verdict for the 
plaintiff, judgment was arreſted; for the brandy having been 
condemned by the ſub-cummiſſioners of exciſe, ſhewed that there 
was ſome probable cauſe for the ſeizure, ſo that one oe 
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of this action failed, viz. the want of a probable cauſe; and 


the defendant had judgment. 
So where the action was for putting the 
an arreſt on board his own ſhip for diſobedience of orders, 
of which he was afterwards acquitted' by ſentence of a court 
martial, and the plaintiff had a verdiQ : it being for a matter 


properly cognizable by a-court martial, and for which ſome 


probable cauſe appeared, the judgment was arreſted. / 


.« And what ſhall be deemed a probable cauſe, is matter 


e upon which the court ſhall decide, not the jury.” 
As in the two caſes laſt mentioned. 1 
| So where the plaintiff having brought an action againſt 


the defendant for a malicious proſecution for perjury, and 
obtained a verdict: upon a motion for a new trial, the 
Court ſet the former verdict aſide, it appearing from the 

notes of the judye, that there was a probable cauſe; not as 
being a verdict againſt evidence, but againſt /aw. „ 


And note, That where a juſtice of peace, without any 
regular information before him, grants a warrant to appre- 
hend a perſon on a ſuppoſed charge of felony, and commits 


bim to priſon on ſuch charge, this action will not lie: for 


the immediate act, the arreſt and impriſonment, is the of- 
fence, and therefore the action ſhould be treſpaſs vi & 
arms, ' | | | | 15 | 


2d, OF AN ACTION ON THE CASE IN THE 

: NATURE OF A CONSPIRACY. _© 
An action on the caſe in the nature of a conſpiracy, lies 
where two or more combine for the purpoſe of preferring 
indictments, charging crimes againſt any one without found- 


defendant under Johnſtone v. 


329 


utton, in error. 
1 T. Rep. 492 | 


Golding v. 
Crowle, 

Mich. 25 G. 2. 
Bull. N. P. 14. 
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Morgan v. 
Hughes. 
2 T. Rep. 22 5. 


Finch's Law. 
30 5 


ation, or otherwiſe conſpiring to prejudice a man wrong- 


 tully, either in perſon, fame, or property. 


1. There are four incidents to a conſpiracy. 1. It ought 
to be diſcloſed by ſome manner of proſecution, or by making 
of bonds or promifes to one another. 2. It ought to be ma- 
licious for unjuſt revenge. 3. It ought to be falſe againſt 
the innocent. 4. It ought to be out of court voluntarily. 


2. ©« But there is a diſtinction between an action of con- 
« ſpiracy, properly ſo called, and an inditment for a con- 
% ſpiracy,” ?“ e — 
1. * An action of conſpiracy, rly ſo called, lies not 
© unleſs the party has been indicked bs legitimo modo acgui- 
* efatus, for fo are the words of the writ ; but it ſeems that 
* an indictment for a conſpiracy will lie where there has 
been a falſe conſpiracy among many, though nothing has 
« been put in execution,” I | 


H3 


The Poulterere 


caſe. 
9 Co. 55. b. 


9 Co. 56. b. 
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« 89 there is a difference between an action of conſpiracy 
& and an action on the caſe in the nature of a conſpiracy. * 


. 


subley v. Mott. For if an action of conſpiracy is againſt two or more, if 

2 Will. 210 all but one are acquitted, judgment ſhall not go againſt him : 
but where the action is caſe in the nature of a conſpiracy, 
againſt two or more, then ene only may ve found guilty, 


L 531] 3. „And this being in fact an action for malicious pro- 

= 6c ſecution, with this difference, that an action for a mali- 

« cious proſecution may be brought againſt one only; but 

& an action on the caſe in the nature of a conſpiracy, mult 

_ & be again{t more than one, or againſt one, charging that 
Cel. 239. c he, together with J. S. or others, had conſpired to indict 


241, 
e the plaintiff, or charge him with a crime, the, grounds of 
te the action therefore are the ſame.” | | 
Skinner v. As where an action or: the caſe, in the nature 7 a con- 


- pay; BN ſpiracy, was brought againſt the defendants for cavuſi ing the 


Vent. 12. 

8 . plaintifF to be arreſted, and held to bail, where there was no 
cauſe of action, the plaintiff recovered. | | 

Hord v. 50 though the bill of indictment has Been not found by 

ys the grand jury, yet this aCtion will he for the conſpiracy, 


Yutt. 49. 
N49 as before, 1 in the caſe of MANEIONS proſecution, 


3 * 


3. OF THE PLEADINGS AND EVIDENCE. 
AND FIRST ON THE PART or THE PLAINTIPP« || 


1. * As this action is founded on the injury received 

« from a groundleſs or malicious ſuit or proſecution, it 

| c muſt therefore appear to the court to have been ground- 

Farrel v Nunn, © Jeſs. The declaration therefore ſhould always ftate that 
Paſch. 1712. „ the ſuit or proſecution had been decided in favour of the 


Full N. P. 4. 4% plaintiff, for from the acquittal or diſcharge, the pre- 
“ fumption is in favour of the plaintiiF's innocence; and 
e till acquittal, it cannot appear that the firſt was unjuſt.” 
Fiſher v. As where this action was brought for a malicious pre- 
Briſtow. ſentment of the plaintiff for inceſt, in the eccleſiaſtical court. 


Pougl. 205. of Huntingdon : on demurrer to the declaration, it was held 


to be bad, it not being ſtated at the proſecution was diſpoſed 
of and at an end, and not flill depending ; for ſo a man might 
be found W in the N and Jt recover in this 


action. 


Lewis v. Farrell. So where the action was for maliciouſly Previn an in- 

1 Stra. 114. dlictment againſt the plaintiff; on demurrer for cauſe, That 
it was not ſtated how the indiftment was 105 iſpoſed of, the defend- 
ant had Judgment, 


And 
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And it is not ſufficient to ſay, “ That the plaintiff was 
diſcharged from his impriſonment ;” it ſhould ſtate: the pro- 
ſecution to be at an end: for a man may be diſcharged 
though not acquitted, _ 5 


* But the defendant ſhould ſate advantage of the not ſerting 
out the deciſion of the caſe in the declaration by plea, for it 
will be cured by a verdict. os, Oy | 


2. If this action is brought for maliciouſly holding the 
defendant to bail, the declaration ſhould ſtate, * "Phat the 
plaintiff being indebted to the defendant in ſuch a ſum, that 
defendant had ſued out a writ for ſo much more, on 
purpoſe to hold him to bail in that action;“ it is not ſuſh- 
cient to ſay, © That defendant caufed him to be arreſted, 
and though he offered a common appearance, yet that he 
held him to bail where no bail, by law was required ;” for 
otherwiſe the extent of the injury does not appear. 


2. «© Where the declaration ſets out the proceedings to 
», have been in a court that had authority of the ſubject 
matter, it need not exactly copy the e of the court, as 
ſet out in the record; though if à court of a different au- 
thority had been deſcribed, it would be bad.” | 


Therefore where the declaration in this action ſtated, 


6e That at a general quarter ſeſſions of the peace for Middleſex, 
the defendant had indicted the plaintiff, of which he was 


afterwards acquitted,” Sc. On producing the record in 


court, it appeared that the indictment was found at the ge- 
neral ſeſſions only; the plaintiff at the trial was nonſuited for 
the variance; but the Court ſer the nonſuit aſide, the ſeſ- 
ſions appearing to be the ſame. | e 


But where the malicious proſecution complained of has 
been by indictment, the declaration ſhould correſpond ſub- 
ſtantially with the indictment, and-therefore where the in- 
dictment had been for ſtealing unum ſinticulum, and the de- 
_ claration laid it for ſtealing unum fimticulum, the variance was 


held to be fatal. 


4. „ For as the declaration in this action ſets out all the 
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proceedings in the former ſuit on which this action is 


founded, any miſr-cital is fatal, if in a material part.“ 


For where the declaration ſtated, 1ſt, That the indict- 


ment was preferred in the year of the reign of George III. 
king of Great Britain, &c., and the indictment produced 
was king over Great Britain. 2dly, It ſtated, That the in- 


dictment was againſt the peace, & c.; but in the indictment 


produced, theſe words were wanting. 3dly, it ſtated, That 
the indictment was preferred and tried at a ſeſſions holden 
before the juftices in and for the ſaid county ; and in the in- 
dictment it was only the juſtices in the ſaid county: theſe 

h H 4 | | variance 
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variances were objected for the defendant. Mr. Juſtice 


Afſphurft over-ruled the firſt, the avermerit being the ſame 


in ſubſtance, which was ſufficient z but he allowed the two 


laſt; for by the omiſſion of the words againſt the peace,” 


the indictment was bad, and therefore thoſe words were 


material: and as to the third objeCtion, That a man might 
be a juſtice in a county, though not for it, and therefore 
that was bad: ſo the plaintiff was nonſuited. 5 


So where the declaration, after ſetting out the record of 
an indictment preferred againſt the plaintiff, its removal by 
certiorari into K. B., and defendant having there traverſed, 
it went on, and ſtated, “That the ſaid traverſe afterwards, 
to wit, on the 25th day of February, at, &c., came on to be 
tried,” and then ſtated the acquittal. At the trial the copy 
of the record of the indictment produced in evidence, ſtated 
the award of the jury proceſs, © if the Chief Juſtice ſhall 
come, fc. on Tueſday next after the end of the ¶ Eafter ) 
term,” Sc. &c., at which time the defendant was acquitted. 
At the trial it was objected, That the plaintiff. could not , 
prove the allegation of his acquittal but by record, and that 
this record proved it on a day different from that laid in the 
declaration; and fo the variance was fatal. It was anſwered, 


That the day laid in the declaration was under a viz. and 


ſo was immaterial, and that the party might ſhew the true 
time. Lord Kenyon was of opinion, That he could not ad- 
mit evidence to contradict the record and nonſuited the 

liintiff. On a motion for a new trial, the Court concu red 


with the judge, that it was a material allegation though laid 


under a viz., and that the variance was fatal; though they 
agreed that the declaration might lay the acquittal on the 
firſt day of the fittings, and prove it on any other day in 

the /ame ſittings, and it would not be fatal, as the whole 
ſittings were to be conſidered as one day. e 


2. OF THE PLEADINGS ON THE PART OF THE 
* DEFENDANT. 


1. „As to ſupport this action there muſt both appear to 
ce be malice and a want of probable cauſe, though expreſs 
* malice be proved; yet if defendant can prove a probable 
& cauſe, he hall have a verdict.” — : 


Therefore the defendant's plea ſhould ſhew what cauſes 
and grounds of ſufficion he had to proſecute the plaintiff: 
as if it was for indicting the plaintiff for felony, he ſhould 
beau his grounds for ſuſpecting him, as that he was found on 
the ſpot, &c, | e VVÄꝛ cos 

* So he ſhould ſhew that a felony was committed, and if 
there was nobody preſent at the time of the ſuppoſed felony 
but the defendant and his wife, their oath at the trial of the 
ind.clment may be given in evidence to prove the felony. 
| | A ee 2. So 
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| 2. So in caſe in the nature of conſpiracy, the plea ſhould Pain v. Ro- 
ſet out the caſe as it was, and the circumſtances inducing — mull 
the defendants to prefer their bill or indictment againſt the —* 
And where the defendant ſo ſets out the ſpeeial matter, chambets v. 

he need not traverſe. the falſe & malitiofe laid in the declar- r | 
ation, ſince he ſtates the facts which the plaintiff might ** goo. 
| have traverſed, N _ | 


4. OF THE EVIDENCE. 
1. OF THE EVIDENCE ON THE PART OF THE PLAINTIFF. 


1. In an action for maliciouſly holding the plaintiff to Croke v. 
bail, the Court held it, 1ſt, That it was not neceſſary to Roving | 
prove that there was any affidavit of debt to hold the defendant Bull. N. P. 14 
to bail, for that the indorſement on the writ was ſufficient. laſt ed. 
2dly, That if the declaration had averred-that ſuch an afh- 
 davit had been made, an office-copy of it would have been 
ſufficient ; but if it were ſtated to have been made by de- 
fendant himſelf, perhaps the original affidavit itſelf ſhould 
be produced and proved. 9 5 e 7 

2. If this action is for maliciouſly indifting the plaintiff Morrifon v. 
fer a felony, on which the defendant has been acquitted, * Nn 
there muſt be copy of the record and acquittal from the court * 
where the trial was had, and which mult be granted by that 
court, produced in evidence: but where the indiament is 
only for a miſdemeanor, as for keeping a diſorderly houſe, 
the granting by the Court of ſuch a copy is not neceſſary. 
Here the clerk of the ſeſſions attended with the record of the 
acquittal for the miſdemeanor at the ſeſhons, and it was held 

to be good evidence. „ oe ny 


As therefore the court where the acquittal was muſt Carth. 4zr. 
grant a copy of the record and acquittal, in order that the 3 Bl. Com. 136. 
plaintiff may maintain his action, and it is diſcretionary in ; 
them to grant or withhold it, it is therefore uſual to deny a 
copy of the indictment where there has been any, the leaſt, 
_ probable ground to found ſuch a proſecution on. 


But where the plaintiff and another were indicted for Jordan v. 
forgery at the Old Bailey, and acquitted, and a copy of the gun. 
indictment and acquittal granted to the other only; in this 2 35 1 | 
action, which was for the malicious proſecution, the plain- 533 J 
tiff offered the copy of the indictment ſo granted in evi- 
| dence; and the order at the Old Bailey was read by way 

of objection: but the Chief Juſtice admitted it, ſaying, That 
an order was not neceſſary to make it evidence, nor is it 
ever produced in order to introduce it: ſo it was read, and 
the plaintiff obtained a verdict ; which the Court refuſed to 
{ct aſide, | 2 
2. The 
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2. The plaintiff may give in evidence the ſubſtance of 
that given on the indictment, and the charges of the acquit- 


tal, and the circumſtances which ſhew that the proſecution 


was malicious and without probable cauſe; and he may like. 


wile give in evidence the circumſtances of the defendant i in 
order to increaſe the damages. | | 


As in this caſe, in evidence of ales: the plaintiff waz 
allowed to give in evidence, advertiſements put into the papers 
by the defendant, mentioning, that the indictment had been 
found againſt the plaintiff, and other ſcandalous matters, 
over an information had been granted for them as libels. 


3- The defendant's name on the back of the bill is ſuſk- 
cient, and the beſt evidence of his having been ſworn to the 
bill; ſo it may be proved that he was a witneſs without 


having the bill. 


But a perſon's name being indorſed is no evidence that 
he was proſecutor : for in this caſe it was the name of the 


| Juſtice and others, who were to give evidence, 


In an action for a malicious proſecution by indicting the 
plaintiff at the quarter ſeſſions, the defendant produced the 
original indictment, which was admitted; but it being ob- 


jected, That though this was admiſſible evidence to prove 
the defendant the proſecutor, by ſhewing his name on the 


back of the bill, yet it was no evidence as to the caption, 
which is a material averment in the declaration, viz. that 
the quarter ſeſſions were held at ſuch a place and time, and 
before ſuch juſtices: Juſtice Milmot was clearly of opinion, 
That this could not be ſupported by parol evidence of the 
minutes of the ſeſſions; but that for this purpoſe a record 
ſhould have been made up, and the original, or a copy, pro- 
duced: ſo the plaintiff was nonſuited. 


In an action for maliciouſly holding the preſent plaintiſf 
to bail when nothing was due, and in which the defendant 

* had been nonſuited : to prove the holding to bail, an ofice- 
copy of the agidavit made by the defendant (then the plaintiff ) 
was offered in evidence. It was objected to, that the ori- 
ginal affidavit itſelf ought to be produced : but Juſtice Buller 
ſaid, This evidence had been held ſufficient, in a caſe from 
the eee circuit, and that he had held the writ as indorſed 


ſufficient evidence: the plaintiff then offered evidence as 


part of her damages in this action, he co/ts fhe had been put 
to in defending the former action to which it was objected, 


that theſe colts having been taxed upon that action, and 


paid to the preſent plaintiff, that ſhe could not go for them 
again in this action. I contra it was inſiſted, That as the 
extra coſts always exceeded the taxed coſts, that they might 
go for theſe: and the defendant's counſel further e 

| lad 
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That the gift of the preſent action being the arreſt, that no 
coſts could be proved as damages, but thoſe occaſioned by 


the mere arreſt : and the judge rejected the evidence, appa- 


rently on both grounds. | 


80, to prove the firſt ſuit at an end, a judge's order to 
ſtay proceedings on payment of coſts in that cauſe, and 
proof of payment, is not ſufficient evidence to prove the firſt 
ſuit determined. 1 | 5 

4. If the plaintiff declares for a malicious indictment of 
which he was /awfully acquitted, if on the trial it appears 
that he got off by a noli proſequi, the evidence will not main- 
tain the declaration; for a noli proſequi is only a diſcharge to 
the indictment, but no acquittal of the crime. But if the 
party had pleaded not guilty, and the attorney-general had 
confeſſed it, that would ſupport the declaration. 


5. In this caſe, which was that of the Cock Lane ghoſt, 
the Court held that there was no need of proving the actual 
ta of the defendants meeting and conſpiring together ; that that 
might be collected from collateral circumitances, It was 
on an information : ideo quere if there is any difference in the 
caſe of an action? . | TTT 


I. OF THE EVIDENCE ON THE PART OF THE 
| DEFENDANT, | 
Though an action will lie for a malicious proſecution, 
yet it is not to be favoured : therefore if the indictment has 
been found by the grand jury, the defendant ſhall not be 
obliged to ſhew a probable cauſe ; but it ſhall lie on the 
plaintiff to prove expreſs malice. However, if he can, the 


defendant ſhould give evidence of a probable cauſe, and 


for this purpoſe, proof of the evidence given on the in- 
dictment is good. And where the fac lies in the know- 
ledge of the defendant himſelf, he muſt ſhew a probable 
auſe, though the indictment be found by the grand jury, 
or the plaintiff ſhall recover without proving expreſs malice; 


So in an action for malicious proſecution, Lord Hard- 
wicke ſaid, That actual and expreſs malice need not be 
proved ; but it was incumbent on the defendant to ſhew 
probable cauſe for the proſecution; for without that, the 
Jaw will imply malice in the firſt proſecution. | 


| 5. OF THE DAMAGES. 

I. The foundation of this action being malice, and the 
want of a probable cauſe, the Court refuſed to grant a new 
trial for exceſſive damages, though no injury had happened 
to the plaintiff's trade or reputation, and the ſum expended 
in his defence was much leſs than the damages given: = 

| . . | the 
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the Court held, That the malice ſhould enter into the con. 


ſideration of them. 


2. How far the jury may ſever in the damages it has been 
decided; that where this action was brought againſt the pro- 
ſecutor of the indictment, and the juſtice who had com- 
mitted the plaintiff, and the jury gave 200 /. damages againſt 


the proſecutor, and 20 J. damages againſt the juſtice ; Ch. 


Juſt. King took the verdict ſo. But in this caſe, againſt 
ſeveral defendants, the jury gave 800 J. damages againſt one, 
and 100 J. each againſt three others. Lord Raymond faid 
it could not be done; and a verdict was given for 11007. 


_ againſt them altogether : ideo quere ? 


C $38 1 


CHAPTER . 
The Action of Trover. 


1 is an action which lies where one man gets 


poſſeſſion of the _ of another by delivery, finding, 


or otherwiſe, and refuſes to deliver them to the owner, or 
ſells or converts them to his own uſe, without the conſent 
of the owner; for which the owner by this action recovers 
the value of his goods. „ as 


In this action the defendant is ſuppoſed to have come 


legally into poſſeſſion of the goods, and the wrong done, or 


the giſt of the action, is the illegal converſion of them to 


his on uſe; without which the ackion cannot be main- 


tained. 


I fhall in this action conſider, iſt, The nature of it, with 
reference to the things for which it hes: 2dly, With re- 


| ference to the perſon: 3dly, The pleadin 
= cvidence: Sthly, The damages and coſts. | 


1. OF TROVER WITH REFERENCE TO THE 
_ THINGS FOR WHICH IT LIE, 
1. IN THIS ACTION THE VALIDITY or SALES MAY BE | 

Theſe are, 1ſt, Of ſales by the 2 themſelves: adly, 
Of ſales by the intervention of a factor or agent: 3dly, Sales 


gs: 4thly, The 


by the ſheriff: 4thly, Sales of ſtolen goods: 5thly, Sales 


Void by ſtat. 13 liz. 


iſt. Of Sales by the Parties themſelves. 
If a fale is bond fide, and the vendor does not deliver the 


„ thing ſold, as the property is changed by the ſale, the 


vendee may maintain trover. 


But if the ſeller of goods takes notes or bills in payment, 
without agreeing to run the riſk of their being paid, and the 
notes turn out to be worth nothing, that ſhall not be con- 


ſidered as a payment. And therefore, where the plaintiff 


had agreed to buy certain articles of plate from the defend- 


ant, and withing to have his arms engraved on them, the 
defendant ſent for an engraver, who uſually worked for him, 


and he was directed by both parties to engrave them, and to 
bring them back to the defendant, who was to pay for them, 
and the plaintiff paid for the plate in certain notes which 
turned out to be bad: and it was adjudged, That the ſale was 
not ſo complete, hut that defendant might ſtop the goods as 


i tranſitu. | | 
1 24. Of 
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2. Of Sales by the Intervention of a Factor or 
; Agent, 8 


I. © If goods are not delivered to a factor or agent, but 


« he is only zmpozvered to ſell by the principal, this ſhall not 


6 preclude the principal himſelf from ſelling them.“ 


For where the defendant, being owner of a great quantity 


of malt, then being on board a veſſel, impowered one Smith 
a broker to ſell it; before Smith fold it, the defendant him- 
ſelf had ſold it, but Smith had no notice; afterwards Smith 


ſold it to the plaintiff, who brought trover for it againſt the 


defendant : it was at firſt doubtful whether Smith the broker 
would not be liable to the plaintiff, as he could not perform 
his bargain, though it was withont his default, fo that his 
fale ought for that reaſon to be held valid : but afterwards, 
Rolle Chief Juſt. held, That the owner's fale ſhould prevail 
againſt that of his factor, 20% had but a bare authority, and 
that the broker's ſale ſhould have been conditional, if 
the owner had not ſold before; but he ſaid that neither the 
broker nor his vendees ſhould be liable to any action for 


detaining the goods, if they had no notice of the ſale by the 


Owner. 


2. * Where goods are bought by an agent, and poſſeſſion 
« delivered, but the principal countermands his order, and 


ce the ſeller is willing to take them back, this reſcinds the 


e contract, and the ſeller may maintain trover for them.” 


For where one Dewhurff had an houſe in London and an- 
other in America, but reſided in the latter, and kept an agent 
in his houfe in London, who bought the goods in queſtion 
for the plaintiff; the goods were delivered to Dewhur/t's 
agent on the 3d and 5th of May, and by him ſent to the 
packers: for the purpoſe of being ſent to America. On the 
gth of April preceding, Dewiurſt had written a letter from 
America, ſaying that he was ruined, and ordering his agent 
if he had purchaſed any goods to let the ſellers have them 
again. This letter was received in London the 18th of May, 
and ſhewn the ſame evening to the plaintiffs, who then 
agreed to take back their goods. On the 18th and 19th of 


May attachments were laid againſt theſe goods at the ſuit of 


other creditors, and in the Ofober following Dewhur/jt re- 


turned to England and was made a bankrupt. It was ad- 


judged, that Dewhur/# having offered to reſtore the goods 


and the owner, conſenting to take them, that the contract 


was completely reſcinded, and that therefore they could not 
be taken under any proceſs iſſued againſt Dewhurſt the buyer, 


| Whoſe property was at an end, by the plaintiff conſenting to 


take them again. 


But if the ſeller having the offer to have his goods re- 


turned does not accept it, but does any act affirming the 


TROVER. 

fale, (as hens by proceeding by foreign attachment, ) i in ſuch 
Caſe he cannot have his goods again. | 

A factor has only power to /z/! the goods of his prin. 
a and thereby. bind him: he cannot bind or affect his 
principal's property, by Pledging them as a ſecurity for his 
own debt, though there is the ee of a bill of parcels 
and a receipt. 


Therefore where the plaintiff had conſi 5530 BTL from 
France to one Davallon as his factor in Eugland to ſell for 


him on commiſſion, and he pledged them with the defend- 


ants. It was held that the plaintiff might, recover the value 
of them in an action of trover againſt, the defendant, having 
previouſly tendered to the factor the ſum in which he was 
indebted to him, and that he need gens no tender to > the 


defendant the Pawnee. 


4. © Wherever a purchaſe is mch by che! intervention of 
«.a broker or ſpecial agent, if ſuch broker or agent does not 
act within his authority, the principal is not bound :” as 
for example, where he was employed ro buy one ſort of ſilk 
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and he bought another, it was ruled, that the principal was 


act bound by the bargain; but for al acts of a . agent, 
the principal is liable. 


2. Of Sales by has Sherff 


In this caſe, the ſheriff having taken <a in execution, 


was diſcharged of his office before a ſale or the writ return- 
ed; but he afterwards ſold the goods without a venditioni 


exporras ; upon trover being brought for them, it was reſolv- 


Ayre v. Aden, 
Cro. Jac. 73. 
Yelve ye . 


ed, That the feri facias gave him an authority to ſell with- 


out any other writ, though he was out of office. 


| 3: As to the Sales of Stolen Goods. 
By lat. 21 JT. 8. c. 11. Goods ſtolen ſhall be reſtored 


* to the owner, upon his giving or procuring evidence 


** againſt the felon, ſo that he be proſecuted to convic- 
tion. | 

Wherever therefore the felon is. convicted, the owner 
may maintain trover for the goods ſtolen, into whoſe hands 
ſoever they have come; and at common law they were not 
bound, even by a ſale in market over 


But if ſtolen goods are ſold in ehe overt, the owner 
cannot maintain trover for them till after the conviflion, for it 
depends on that whether he will be entitled or not, as till 
then he has no property, which is neceſſary to maintain this 
action; and if the perſon who had ſo bought them in market 
overt, ſells them in the interval before conviction of the 
felon, he ſhall not be liable to an action of trover; for he 
ſhall not be obliged to keep the goods which may be of a 
perithable nature: and that ſhall be ſo, though he received 


notice from the owner of the goods of their being ſtolen : 
but 


2 Inſt. 714. 
Kel. 47. | 


Horwend v. 
Smith. | 
2 I, Rep. 750. 


Eſpin. Caſ. N. p. 
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but per Lord Kenyon the plaintiff having a right to reſtitu- | 


tion of his goods, would perhaps be entitled to recover 
damages in trover againſt any perſon who is fixed with the 
goods after conviction, and refuſes to deliver them up; 
for then the goods are converted to the prejudice of the 
owner. | 55 1 
« But the owner is only entitled to have his goods where 
tc the proſecution was for felony.” : 55 
But where the defendant had been defrauded of the goods 
in queſtion by falſe pretences, by a perſon who had pawned 
them to the plaintiff for a valuable conſideration without 
notice of the fraud : this perſon the defendant had proſecuted 
for the fraud, and convicted him, and then got his goods 
again: the pawnbroker brought trover for them: it was in- 


ſilted for the defendant, that the poſſeſſion obtained by the 


plaintiff was ſimilar to the poſſeſſion of ſtolen goods, except 
that the one was through the medium of felony, and the other 
of fraud: but it was reſolved, that the owner was entitled 
to reſtitution of his goods in caſe of felony, by virtue of a 
politive ſtatute, but that that did not extend to a caſe of 
fraud, and that therefore the pawnbroker might well main- 


tain the action. 


Waller v. 
Burrows. 
In caſe 1745. & 
Taylor v. Jones. 


I bid. 1743. 


Buller N. P. 2 57. 


Holbird Ve 
Anderſon. 
5 T. Rep. 236. 


4. As to Sales void by Statute 13 Elix. c. 5. 


By this ſtatute it is enacted, That all feoffments, gifts, 
« alienations, and conveyances of lands or goods, and all 


« and every bond, ſuit, judgment, and execution made 
to the intent to defraud creditors, ſhall be null and 


« void.“ 


1. But it ſeems ſettled, That no conveyance ſhall be 


deemed fraudulent within the ſtatute, unleſs it can be proved 


that the perſon was indebted at the time of the aſſignment 
or conveyance, or very nearly ſo, ſo that they may be con- 
nected together, : es na 


2. The only caſes to which the ſtatute extends is where 
there is no conſideration, or where there is no poſſeſſion, or 
only a colourable poſſeſſion delivered, and therefore does nat 
extend to caſes of real and bond fide creditars, 


As where one Charter being indebted to the plaintiff and 
alſo to one Shepherd, was ſued by Shepherd, who recovered 
7 him in Eaſter term 1791, on which he brought a writ 
of error, which was non-proſſed in Eaſter term 1793 : Shep- 
herd was then going to take out execution, when Charter, 
knowing Shepherd's intention, went to the plaintiff and in- 
formed him of his ſituation, and gave him a warrant to con- 
feſs a judgment, which was immediately entered up, and an 
execution ſued out and delivered to the defendants (the 
ſheriffs) two hours before that of Shepherd. The defend- 
ant levied under Shephers's writ, and returned nulla boxa to 


4- | ” | the 


vp „ — 2 


accordingly. 
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in the ſtatute. _ . 5 EY | | 

The aſſignment of all his effects to a bond fide creditor is 
only void in the caſe of bankrupts, for a common perſon may 
make ſuch an aſſignment, which ſhall be good. 


3. © Wherever therefore a perſon makes a bill of ſale of 
tc his effects, or any other ſimilar conveyance, wnle/s poſſe/- 


« fon follows and accompanies the deed, it ſhall be deemed 


« fraudulent, and the goods may be recovered in trover.“ 


As where one Pierce being indebted to Tyne in gool. 
and to C. in 200l. and C. having brought an action of debt 
againſt Pierce, pending the writ, he made a general deed of gift 
Hall his goods and chattels to Twyne in ſatisfaction of his debt, 


but notwithſtanding, Pierce fill continued in poſſifſion of his 


good, ſome of them he fold, he ſhore the ſheep, and mark- 


ed them with his own mark, and exerted every act of owner- 
ſhip: this tranſaction appearing, it was c:tarly held, That 
the conveyance to Twyne was fraudulent and void within 


the ſtatute 13 Eliz.; for it was made with a truſt between 
the parties, and the owner continuing in poſſeſſion, it gave 
him a credit whereby he traded with others, and ſo was 
enabled to cheat and deſraud them. | 


So where in trover by the ſheriff for goods which had 
been taken by the defendants, after they had been taken in 


execution by him at the ſuit of a creditor, in April 1787 


*the plaintiff, who thereupon brought his action; for the de- 
_ fendant it was contended that this was fraudulent within 

the ſtat, 13 El. but the Court held, that the defendant might 
ſo prefer a bond fide creditor, and that the caſe was not with- 
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the defendants ſet up an aflignment of the goods by Hayes 


(who was the owner) to two perſons for the benefit of ſuch 


of his creditors as would fign a compoſition-deed by a certain 


time, which aſſignment was dated 16 Auguſt 1786; the 


plaintiiF replied, that in that aſſignment it had been agreed 


that Hayes ſhould continue in poſſe/ion till May 1787, and that 
he did ſo continue in pofſeſſion; upon which the Court were 
clearly of opinion that the aſſignment was fraudulent, and 


void within the ſtatute 13 Elia, though it appeared that 


during that time Hayes was to account with the tao truſflees 
for the profits of his buſineſs; and the plaintiff recovered 


So where a perſon, being indebted both to the plaintiff 


and the defendant, made a bill of fale of all his effects to 
the defendant, in which was a clauſe that the defendant 


ſhould be at liberty within fourteen days from the execution 
of the bill of ſale, to enter upon and fell the effects fo 
aligned, in caſe the money was not ſooner paid; before 


the end of the fourteen days, the perſon died; upon which 

= the defendant entered upon the goods and ſold them, when 

n was held that the owner having been left and dying in 
5 ER. 


Vor, Il. pPoſſeſſion 
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Edwards v. 
Heurben. 
2 T. Rep. 587. 
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ITROVER. 


poſſeſſion of the goods, that the aſſignment was fraudulent, 


and that the defendant, having ſo interfered, ſhould be 


Per Buller, Juſt. 
in S. C. ö 


Ibid, 


Cadogan v. 
EK ennett. 
Cowp. 432. 
V ud. vt Foley v. 
Burrell, quot. 
Cowp. 435. 

S. P. 


Naſlington v. 
2 T. Rep. 597. 
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Vid. Jarman v. 
Wollootton. 
Poſt il this 
chapter. 


Prec. in Chan. 
101. 426. 


liable to the whole of the plaintiff's debt as executor de ſon 


tort. 


4. © But the caſes here are where the conveyance is ab. 
« ſolute; for caſes may occur in which the owner may 
„continue in poſſeſſion, and yet the conveyance not be 
ce fraudulent : as if the conveyance is conditional, there the 
« yendor's continuing in poſſeſſion does not invalidate the 
« ſale, becauſe by the terms of the conveyance the vendee is not 
ce to have poſſeſſion till he has performed the condition.” 


« with the decd.” | | | . 
As where on the marriage of Lord Montfort, the houſhold 


& So where the want of immediate poſſeſſion is conſiſtent 


goods of his houſe in town were, inter alia, conveyed to 


truſtees, in ſtrict ſettlement : Lady Montfort's fortune was 
10,000]. equal to pay all his debts at the time of his mar- 
riage, and the goods were added to the ſettlement, Lord 
Monifort's real eſtate not being deemed ſufficient to make 
an adequate ſettlement; the defendant was a creditor be- 
fore Lord Mnfrs marriage, and had taken the goods 
under an execution : on trover brought for the goods by 
the truſtees, it was held clearly, That the flatute 13 Eliz. 
was only intended to operate againſt fraudulent convey- 
ances, and that poſſeſhon aline was not evidence of fraud; 
that this therefore being a fair and proper ſettlement, could 
not be deemed void under the ſtatute, particularly as Lady 
Montfort's fortune was equal to pay all the debts; and the 
houſhold goods were included in the ſettlement for a ſuffi- 
cicat reaſon, DD: | | | | 


So where perſonal property, and among other things, ſome 
cows were ſettled on the marriage of the plaintiff's wife on 
certain truſts, they were held not to be liable to the huſ- 


band's debts. 


In delivering his opinion in the laſt caſe, Lord Mangel 
ſaid, That courts of law had gone every length to protect 
perſonal property in the wife, in caſes clear of fraud, 
that this was done by the intervention of truſtees in, whoſe 
hands all fair ſettlement of the wife's property before mar- 
riage was protected; but where the conveyance is after mar- 
riage, that is void again{t creditors, as being without con- 
ſideration. © | 37; 


But where a ſettlement is made after marriage, the portion 
being paid at the ſame time, ſuch is good againſt creditors ; ſo 
it has been holden, That where the ſettlement was made 
after marriage, recited to be in conſideration of a portion 
ſecured, where in fact ſuch portion has been ſecured, that 
that was good againſt creditors. 5 | 


5. % Au- 


F 

A Another caſe of ſales not void under the ſtatute 

te though no poſſeſſion has been delivered, is that of the ſale 
x or aſſignment of /hips at fea.” 1 

For if a ſhip be ſold while at ſea, a delivery of the grand 


bill of ſale amounts to a delivery of the ſhip itſelf, for it is 
the only delivery of which the ſubject matter is capable; 
and beſides, it does not give any degree of falſe credit to 


the vendee or aſſignee. Vid. poſt plenius. 


But an abſolute bill of ſale of a ſhip at ſea, is void under 
ſtatute 26 Geo. 3 c. 60. unleſs there has been a regiſtry of the 
ſhip, and the certificate of the regiſtry be recited in the bill of 
ſale, even though the vendee had given an undertaking to 
reſtore the ſhip on a certain day, on payment of the ſum ad- 
vanced on her credit. FFC | 

6. « No perſon can take advantage of this ſtatute, but 
ce the creditors themſelves.” e og 


Therefore where 4. having made a fraudulent convey- 
ance of his goods to B. and then died, B. brought an ac- 


tion againſt A's adminiſtrator for the goods; it was held, 


That the adminiſtrator could neither plead the ſtatute nor main- 
tain the poſſeſhon of the goods, even to ſatisfy the creditors 


executor de ſon tort, _ 


2. INSTRUMENTS CONVEYING A CHOSE IN ACTION, MAY 
DTT. BE RECOVERED BY TROVER, 

As where this action was brought for letters patent of avine 
licence: after a verdict for the plaintiff, it was moved in ar- 
reſt of judgment, that a record cannot be converted: ſed 
non allocatur ; for the words letters patent here ſignify the ex- 
empliſication of them under the broad feal, and ſo is intend- 
ed in common parlance ; for which this action lies. 


This has been held in many modern caſes. | 
90 trover was in this caſe held to lie for a bill of ex- 
change. 8 | - : | | 
So for million lottery tickets. 
So for a bond, | 
So for the title-deeds of an eſtate. 


3- TROVER WILL NOT LIE FOR GOOD WHICH HAVE BEEN 
CONDEMNED BY A COURT HAVING COMPETENT 
| JURISDICTION. Oo 
As where the plaintiff brought an action of trover for a 
ſhip, tackle, and furniture, which ſhip had been condemned by 


the admiralty of France as prize, and bought by the plaintiff 


when fold under the ſentence, but had been taken out of his 
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Rolleſton v. 
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3 T. Rep. 406, 
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Leader 
Cro. Jac. 270. 


but the Court held, That they might charge the vendee as 
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Eſpin. Caſ. N. P. 
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Lucas v. Hayes. 
Salk. 130. 

Ford v. 


| Hopkins. 
Salk. 283, x 


Arnold v, 


Jefferſon. 


Salk. 654 
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2 T. Rep. 708. 


Hughes v. 
Cornelius. 
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Papillon v. 
Buckner. 
Hard. 478. 
Terry v. 
Huntington. 
Hard. 480. S. * 


Hibbert v. 
Carter. 
Paſch 1 T. Rep. 
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Caldwell v. 
Ball. Paſch. 

1 T. Rep. 205. 


"TROVER; &. 
poſſeſſion by the defendants claiming property on the ground 


of the capture being illegal: it was reſolved, That the courts 


here were bound to give credit to the ſent-ace of foreign 
courts, and that their co .mnations Fre not examinable 
at common law; and therefore the plaintiff had judgment. 


« But where the juriſdiction of the court is in any re- 
& ſpect limited, there trover will lie for goods which have 
« been ſeized or condemned by ſuch courts, for the pur- 
& poſe of trying if ſuch courts have exceeded their juriſ- 
« diction.” 1 | 5 


As in the caſe of condemnations by the commiſſioners of 


exciſe, who though under the ſtatutes of exciſe, they are 


inveſted with the right of condemning exciſeable goods, &c. 
et may the owner nevertheleſs maintain an action of trover 
for them, if he ſuppoſes them illegally condemned. | 


4. Another caſe in which trover lies, is to try the pro- 
perty ariſing under 5 e 


CONSIGNMENTS OF MERCHANDIZE. 


This is, 1ſt, To a creditor: 2d, To a factor: 3d, +5: 
any other perſon. | 


And iſt, | Of Conſignments to a Creditor. 


1. The indorſement of the bill of lading to a ereditor, 
conveys an abſolute property to the indorſee; and he“ may 
maintain trover for the goods included in ſuch bills of 
lading. . e e 

And where there are ſeveral bills of lading, of different 
imports, which are differently indorſed, the perſon who 
firſt gets one of them by legal title from the owner or 


ſhipper, has a right to the contignment in excluſion of the 


Per Lord Manſ- 
field, in Wright 
v. Campbell. 
4 Burr. 2046. 


bid, 


others. | - 


2. Of Conſignments to a Factor. 


If there is an authority ever ſo general by indorſement of 
the bill of lading, without diſcloſing that the indorſee is 
factor, the owner (as between him and the factor) retains a 


lien till the delivery of the goods, and until they are actually 


ſold, and turned into money. 


But if the goods are bond fide ſold by the factor while at 


| fea, ſuch ſale ſhall be good, and ſhall bind the owner, be- 


cauſe the goods were bo jide ſold, and by the owner's own 

authoriry. - i, 
And if a factor to whom a bill of lading is indorſed 

generally, but in fact to him as fafer, though that is not 


expreſſed, indorſes it over as his own property; ſuch in- 


durſement ſhall be good, if for a fair and valuable conſider- 


ation 


b 8 
ation and without notice; aliter if only a ſpurious one te 
bp” defraud the owner. | 7 


3. Of Conſignments to other Perſons. _ 


1. After goods have been conſigned, the conſignor, if he 
thinks fit, may flop the goods before they come to the hands of the 
conſignee, as if the conſignee becomes infolvent or a bank- 
rupt. | (Snee v. Preſcott, 1 Ath. 245. | ee 
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Lickbarrow v. 
Maſon. 

Mich. 28 G. 3. 
2 T. Rep. 63. 


« But this power of ſtopping the goods is only while they 
&« are in tranſitu; for if they come into the poſſeſſion of the - 


40 conſignee, then the property is changed, and the con- 
* ſignor cannot ſtop them.“ 5 | 


As where in trover for a quantity of files, the caſe was, 
That Moore the bankrupt had ordered the goods in queſtion, 
on the 31ſt of OFzber, from the plaintiffs, who were manu- 


Ellis v. Hunt, 
& alt. 
3 T. Rep. 464. 


facturers at Shefeld : on the 14th of November they were 


ſent by the waggon, and arrived in London on the twenty- 


ſecond ; the plaintiffs drew a bill on Moore for the amount, 


but it was never paid: on the 15th of November a docquet 


was ſtruck, and on the 18th the commiſſion iſſued, and the 


defendants choſen aſſignees: on the 24th a proviſional aſſign- 
ment was made to the meſſenger under the commiſſion, who 
on the ſame day demanded the goods of the defendants, and 
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put his mark upon the caſk, but did not take them away: on 


the 28th of November the plaintiffs wrote to the agent of the 
waggon. to ſtop the goods, in caſe they had not been de» 
| livered ; and brought their action againſt the carrier and 


the aTignees of the bankrupt, who had got poſſeſſion of them: 


the Court were of opinion, That /uficient poſſeſſion had been 
talen by the aſſignees under the commiſſion, which it therefore 
was not in the power of the conſignor to diveſt or counter- 
mand; and therefore gave judgment for the deſendants. 


In this caſe, which was an action of trover for a cargo of 
fruit, it appeared that the plaintiff, who was a merchant 
reſiding at Leghorn, had, on the 26th of September 1792, 


Holſt v. Pownal 
& alt. 
Eſpin. Caſ. N. P. 


240. 


received an order from Dutton and Co. of Liverpool to 


charter à ſhip with a cargo of fruit on their account, 
which he accordingly did. In the month of March 1793, 
which was before the arrival of the ſhip at Liverpool, Dut- 
ton and Co. were declared bankrupts. The plaintiff having 


heard of the circumſtance of their ſtopping payment, ſene. 


one of the bills of lading to his agents, Staples and Co. 
of London, who authoriſed a Mr, Ellames of Liverpool, as 
agent to the plaintiff, to ſtop the cargo before it was deli- 
vered to Dutton and Co. On the gth of June following 
_ the ſhip entered the port of Liverpool, but was the ſame 
evening ordered back to a place called Hoy/ate to perform 


quarantine, On the day the ſhip firſt entered Liverpool (gth 


of June) Spencer, one of the defendants went on _ 
5 5 13 e 
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and claimed the ſhip as aſſignee of Dalton and Co.'s eſtate, 


opened ſome cheſts of fruit, and put two perſons on board, 
who ſtaid there till the 18th June, when the quarantine 


ended. On the 17th of June, while the ſhip was perform- 


ing quarantine, Ellames, as agent for the plaintiff, ſerved a 
notice of Dutton and Co.'s bankruptcy on the captain, and 
claimed the goods on behalf of plaintiff, ar the fame time 
offering him an indemnity. Similar notice was ſerved on 
the defendants. On the 18th June the veſſel came into 
harbour, and on the 19th broke bulk, when Ellames again 
made a claim; but the captain delivered the cargo to de- 


fendants; to recover which was the object of the prefent 


aCtion. Lord Kenyon was of opinion, (which was afterwards 
concurred in by the court of K. B.) that there was a ſuffi- 
cient ſtopping i½ tranſitu ; that in the preſent action the 
voyage was not completed till the had performed . quaran- 
tine, till which time ſhe was in franſitu, and as the plain- 


tiff's agent had given notice and claimed the goods before 
the completion of the voyage, he was of opinion that the 


plaintiff had ſtopped the goods time a to * the 
property veſting in the aſſignees. | 


Bur if the conſignee to whom the bill of lading is in- 
dorſed, does not part with his awhole intereſt in the goods, 
but only aſſigns it to another as a collateral ſecurity to him, 
and ſo remains intereſted, or as a pariner in the goods, not- 
withitanding the aſſignment; there the property of the con- 
ſignor is not diveſted, but he may itop the goods before they 
reach the hands of the conſignee or of the perſou to whom 


he indorſed the bill of lading. 


5. Another caſe in which this action is uſual, 1 is to ry the 
ap of | 


COMMISSIONERS OF BANKRUPT, OR TO RECOVER ' GOODS | 
B BELONGING TO THE BANKRUPT ESTATE. | 


Ta all actions in which the bankruptcy comes in queſtion, | 
it is neceſſary to go through all the ſteps before entered 
into by the commiſſioners; that is, to prove, iſt, That the 
party was a trader: 2dly, The act of bankruptcy: 3dly, The 
petitioning creditor's debt: 4th, The iſſuing of the com- 
miſhon : 5th, The aſſignment : 6th, A property in the 
xr wed —I ſhall therefore conſider each of theſe 1 in there 
order. 1 


1. The Party mult be a Trader. 


Who are to be deemed zraders within the bankropt laws 
depends either on expreſs ſtatutes, or on the deciſion of the 
courts on the meaning of that term (trader) as conſiſtent 
with the ſpirit of the RE 


1. The 


N 


"oF 


> 


: TROVER. 

: 1. The general deſcription of perſons ſubject to the bank- 
rupt laws, is under ſtatute 13 Elis. c. 7. viz. © Perions uſing 
the trade of merchandize by buying or ſelling by way ot 
bargaining, exchange, re-change, barter, or cheviſance 
by groſs or retail, or who ſeek their living by buying or 
ſelling.” - | | RR | 

2. By ſtatute 21 Fac. 1. c. 19, © Perſons uſing the trade 
« of a /crivener, receiving other men's money into their truſt 


cc 


cc 


or cuſtody, may be bankrupts.” 


© 


« are declared to be liable to the bankrupt laws.“ 
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„3. By ſtat. 5 G. 2: 6. 30. 66 Bankers, brokers, and factors, 


4. “ Perſons having ſtock in ſeveral public companies, are 


by ſeveral ſtatutes declared not to be objects of the bank- 
rupt laws: as having Zaft India ſtock (by ſtatute 14 Car. 2. 


royal fiſhing company; Guinea company; London Aſſur- 
ance company; South-Sea company; Plate-glaſs company; 
or being concerned in the circulation of Eæchequer bills; 
by the ſeveral ſtatutes of 7 & 8 W. 3. c. 31.8 9 V. 3. 
e. 2. felt. 4. 5 An. e. 13. 7 Ain , 305. 6 th 
& 4G. 3. c. 37. J 14. = 


Neither ſhall buying or ſelling ſtock, or other govern- 


ment ſecurities ;z for they are not goods, wares, and mer- 
chandize. | Ei | 


c. 24.) Bank ſtock ; ſhares in the Eugliſh linen company; 


Colt V. Netter. | 
vill | | 


2 P. W ms. 203. 


D 5. By ſtat. 5 G. 2. c. 30. /. 40. « No farmer, grazier, 


« drover, or receiver- general of the land-tax, ſhall be liable 
% to be made a bankrupt.” WE. 8 5 | 


Under theſe ſtatutes it has been held, 


1. The general words of the ſtatute 13 liz. being, 
« obo ſeek their living by buying or ſelling,” a man who lives 
by buying only, or by ſelling only cannot be a bankrupt: 
and fo for the ſame reaſon.it being for the purpoſe of -- 
ing a living, one ſingle act of buying and ſelling will not 
make a man a bankrupt, for it muſt be a repeated practice, 
and profit ſought by it: and on the ſame principle, no 
handicraft occupation (where nothing is bought or ſold, and 
ſo an extenſive credit for the ſtock in trade, is not neceſſary 
to be had) will make a man a regular bankrupt ; as a gar- 
dener, gold-beater, &'c, who are paid merely for their work 
and labour. | | N | | 


So where a ſchoolmaſter bought books and ſhoes which he 
ſold to his ſcholars at an advanced price, it was ruled that 
he was not a trader within the meaning of the bankrupt 
But where perſons buy goods and make them np into 
faleable commodities, though part of the gain is by bodily 
labour, and not by buying or felling, yet theſe are __ 
8 | e | tC 


Per Lord Mans - 
fic 1! | 
Cowp. 750. 
Com Dig. 522. 
2 Black, Comm. 
470. 


Ibid. 


Crump v. Farne. 
Cro. Car. 31. 


Valentine v. 
Vaughan. 
Peake N. P. Caſ. 
76. 


2 Black. Comm. 
476. ; 
Luton v. Bigge 
Skinn, 292. 


3 Mod. 330. 
Dall) v. Smith, 
4 Burr. 2048. 


as 


Ex parte Mey- 


mot. 


Highmore v. 
Molloy. 
I Atk. 206. 


TROVER. 
the ſtatutes of bankrupts, for the labour is only ! in me- 
lioration of the commodity, and rendering it more fit for 
uſe ; therefore, according to the doctrine before delivered, 
a mere working taylor cannot be a bankrupt ; but a merchant- 
taylor, who buys cloth, and makes it up for his cuſtomers, 


may be a bankrupt ; and ſo of other trades, as bakers, | 
brewers, clothiers, Ke 


* 80 the court of B. R. held, That a butcher might be 2 
bankrupt.” 


2. „Neither is it neceſſary that zhe trade be low, in 
& order to make the trader a bankrupt.” 


As where a commiſſion of bankrupt iſſued againſt a 
clergyman, and he petitioned to have the commiſſion ſuper- 
ſeded, on the ground that, by ſtatute 21 H. 8. c. 13.“ All 
48 ſpiritual and eccleſiaſtical perſons are forbidden to follow 
& any trade, or buy or ſell for gain, under a penalty :” but 
Lord Hardwicke was of opinion, That this penalty only at- 
tached againſt himſelf, and that he was liable to the bank- 


rupt laws, the trading being proved. 


So in the ſame caſe he held, That a e who dealt 
merely in ſmuggling and running of goods, though this was an 
offence, and contrary to an act of parliament ; yet ſtill that 
it was a trading within the ſtatutes ; for that in both caſes a 
perſon ſhould not take advantage of the breach of one law _ 
to excule him from the breach of another. 5 


3. The ſtatute 5 Geo. 2. having declared that brokers might 
be bankrupts, Lord Hardebicte was of opinion, That pazun- 
brokers were included, and might be bankrupts ; for though 
they are not expreſsly named, yet the word breter is the 


genus, and all other kinds of brokerage the ſpecies. 


1 Stra. 514. 


per Lord Hard- 
wicke. 
Y Atk. 206s 


1 Atk. 101. 


4. „ Though the ſtatutes mention perſons only uf ing. 
0 trade, &c. as objects of the bankrupt laws, yet if perſons 
te in other profeſſions or employments, however ſeemingly in- 
« conſiſtent, will do any acts of trading with à view to profit 
&« they ſhall be ſubjeCt to the bankrupt laws.” | 


As a gentleman of the bar who had a colliery, and dealt in 
coals in Durham, was held to be a trader within the bank 
rupt laws. | 


So though a man be a public officer, as an exciſeman or ſuch 
like, yet if he will trade, he makes himſelf ſubject to the 
ſtatutes of bankrupts. 


So a commiſſion of bankrupt formerly iſued againſt, a peer, 
an earl of Selk, for trading 1 in wines, 


5. © Drawing and re-drawing bills of exchange, is an act 


4 of trading that will ſubject the party to a commiſſion of 
e bankrupt: but ſuch ſhould not be on a perſon's ou and ſale 


% account, but with the money of MOT to make a profit.” | 
For 


ROVER. 


For in this caſe, which was an iſſue out of chancery, to 


try if one Vilſon was a trader within the bankrupt laws, it 
appeared that he was an army-agent, and that he was for 
many years in the habit of drawing bills of exchange on a 
Captain Johnſon of Dublin, who was likewiſe an army- agent, 
to a large amount, and Fohn/on to re-draw upon him. But 


% 


Richardſon v. 
Bradſhaw. 

1 Atk. 128. 
quot. Cowp. 
750. 


it appeared further, that he alſo received money from officers, 


their awidows, and others, which he kept for them, aud for 


which they drew on him; but that when he had a large ſum 


he did not keep it in the houſe, but paid it into Drummonds 


bank, on which he gave checks for any large payments he 
had to make: in this caſe the jury found him to be a trader, 


and the judgment was given accordingly, on the ground of 


the profit he derived from th 


money of others. 


exchange, and the uſe of che 


But where a perſon, engaged in expenſive works, drew 
bills on different perſons, for the purpoſe of raiſing money 


for thoſe works, but allowed to the perſons who accepted, 
his bills a quarter per cent, commiſſion, beſides intereſt at 5/. 


per cent, and alſo borrowed accommodation- notes in exchange 


for his own, he was held not to be within the bankrupt laws; 


v * 


for all the tranſactions of the bills was on His own account, 
and for his own benefit only. | 4 © en 


Hankey v. 
Jones, 
Cowp. 745. 


6. „The words of the ſtatute of bankrupt being, Hing 


ee the trade of a merchant by buying and ſelling,” rhe act 
of buying and ſelling mult be in the way of a merchant.” 


Therefore an inneeper as ſuch cannot be a bankrupt, for 
his living is not principally got by buying and ſelling, but 
by the uſe of his rooms and furniture; and he buys meat and 


drink, not for ſale or trading, but for accommodation: nei- 


ther does he buy or ſell at large as a merchant, but to gueſts 


only: “ For wherever a man buys or ſells under a particular 


© reſtraint or limitation, he is not a ſeller within the ſtatute, 


“ for the ſtatute is ſelling in the away of merchants ; that is, 


(0 indiſcriminately and generally to al, ay 


On the ſame ground that an innkeeper has been held not 
to be an object of the bankrupt laws, a victualler who ſells 
liquor only 2 his own houſe, or out of it in ſmall quantities, as by 
the pot or mug, is not a trader within the bankrupt laws. 


e But in this caſe, it muſt be taken that the ſelling out of 


« the houſe was rather to oblige cuſtomers than as a means 
4 of living ; for though a perſon follows the trade of a vic- 


Criſp v. Pratt. 
Cro. Car. 549. 
Newton v. 
Trigg. 

Salk. 1 10. 


Per Holt. 


Saunderſon v. 
Rowles. 
4 Burr, 2065» 


„ tualler, yet if he alſo deals in liquors which he ſells in- 
« diſcriminately, whatever the quantity, he may be a 


— bankrupt.” 


For where a perſon kept a public-houſe or inn, and. Patman v. 


during the time he was in buſineſs, which was about nine 
months, fold about ſix gallons of ſpirits altogether z but it 
N b appeared 


Vaughan. 
I T. Rep. 572. 


549 


| Bufcall v. Hogg. 


3 Will. 146. 


Milles v. 


Hughes. Mich. 


19G. 2. (C1 . 
Bull. N. p. 39. 


= TROVER. 
appeared that any perſon applying for liquors might have 
been ſupplied : Judge Buller left it to the jury to decide, 
Whether this was not a trading? and they found the party 
a bankrupt. And in this caſe the ſame juſtice ruled, That 
the quantity ſold was immaterial to the qneſtion ; for if he 
had dealt largely he would not probably be a bankrupt. 


c But, however, it may perhaps be proper to take into 


cc conſideration he proportion which the buſineſs of ſelling 


cc 1iquors out of doors bears to the buſineſs as an innkeeper 
& or victualler, that ſo it may appear to be done with a 
cc view to ſeeking a living.“ | LE 


For where where in this caſe the perſon was an innkeeper, 
but was proved to have ſold often large quantities of wine, 
rum, and brandy to different perſons which many after re- 
tailed again, the judge nonſuited the plaintiffs who were the 
aſſignees, holding ſuch perſon not to be an object of the 
bankrupt laws; but the Court fet aſide the nonſuit, holding 
the doctrine now laid down, that at the trial the proportion 
of his dealings out of doors as an innkeeper, ſhould have 
been taken into conſideration, and left to the jury. | 


7. The ſtat. 5 Geo. 2. having declared farmers, graziers, 
« and drovers to be not objects of the bankrupt laws; on 
ci this part of the ſtatute it has been decided,” | 


1. If a perfon buys cattle at a fair, keeps them three or 
four days on his land, and then drives them to another fair 


to ſell them, he is a drover within the ſtatute. 


2. © But though a farmer, merely as ſuch, is not an object 
cc of the bankrupt laws, yet if he buys any great quanti- 
« ties of things, ſuch as are the produce of his farm, and 
© ſells them, he ſhall be liable to a commiſhon of bank- 
«rupt7"-: | | „ 


e Aber. As where a ſpecial verdict found that one Richard Baxter 
1 Stra. 513. had occupied a farm of 3oo/. a year, and annually planted 


Bart hole mev 
v. Sherwood. 
Mich. 27 G. 3. 
quor. 

1 T. Rep. 573 
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it with many acres of potatoes, which he ſold for gain, 
and likewiſe bought from others large quantities of potatoes, 
which he kept in warehouſes, and ſold again at different 


markets. His dealing ſo extenſively and in ſuch manner, 


was held to make him a trader within the meaning of the 


So where the plaintiff was aſſignee of one Davis, who, 
it appeared, rented a conſiderable farm at Whitchurch, and 
kept two or three teams of horſes, that previous to his. tak- 
ing the farm he had lived with an uncle, during which 
time he attended fairs, and bought and ſold ſeveral horſes 
and after he took the farm, he occaſionally attended fairs, 
and bought horſes which were not calculated for the farm 
ing buſineſs, and which he always fold again for ſome pro- 
fit. On this evidence the Judge left it to the jury to > 

| | | | Cid, 
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cide, Whether the dealing in horſes was not diſtinẽt from 


$50 


the tarming buſineſs, and done with a view to profit? and 


tion for a new trial was afterwards confirmed by the 


ce In theſe caſes, the perſon cared on a buſineſs independ- 
ce ent of the merely uſing the land; for where the whole 
« trading ariſes from the land itſelf or its profits, the perſon 
„ cannot be a bankrupt,” 


1 where the perſon againſt whom che commiſſion was 
ſu-d out, was proved to have purchaſed a coal. mine, worked it, 


and feld the coals, he was held not to be a trader within 5 


ſtatutes of bankrupt. 


So where a perſon purchaſed alun-· unrl, the lame * 
fion took place. 


« For where a perſon mxencity a manufacture from the 
« produce of his own land, as a neceſſary and uſual mode of 
cc enjoying the produce of that Lind, he thall not be conſidered 
« as a trader within the bankrupt laws, though he buys 
« the neceflary ingredients to fit it for market. But where 
e the produce of the land is merely the rab material of a 


=> ah jury found Davis a bankrupt z which verdict on a mo- 


Port v Turton. | 


2 Will. 169. 


Newton v. 
Newton. 


quot. 


2 Wilſ. 170. 
iT, * 34 


60 mani facture, and the manufafture not the neceſſary mede of 


« enj,ying the land, there he 1s a trader within the bavkrupt 
© laws“ | 


"Therefore where a perfon rented: a piece of ground merely 
ond ſolely for the purpoſe of making bricks for ſale, the Court of 
King's Bench held that he might be a bankrupt ; but this 

caſe afterwards went off on another point in the Houſe of 
Lords. 


So where it was ace; That the derte 1 a bank- 
rupt was a farmer, and rented 100. per ann. and made 
bricks of earth, taken off the waſte without any licence 
from tie lord (but for which he afterwards paid a conſi- 
a: ration) that he uſed a kiln not built by himſelf, and had 


at various times made from 40 to 70,000 bricks every year, 


and ſold different quantities, ſometimes to particular perſons 

only, and ſometimes generally to all who came: it was held, 
That this being not to improve his own eſtate, nor in the 
uſual mode of enjoying it, but a purchaſing of the materials 


for carrying on a trade, that therefore he was an object of 


the bankrupt law. 


I perſon may be a bankrupt who has 9 with 
60 this country, though he has reſided entirely abroad, and whe- 
« ther he be a native or a foreigner. 


As where it appeared that one John Albley went from = 
und in 1720, and reſided in Barbados ti 173 5, where he was 
2 n and 1 and fraded to England, {ſending the pro- 
duce 


Ws v. Parker. 


1 T. Rep. 34 


Ex parte Harrĩi- 
ſon. Brown 
Ch. Caſ. 173. 


Dodworth v. 
Anderſon. 
1 L. Raym. 375. 
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Ex parte Smith. 
Cowp. 402» 
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duce of his plantations to England, and receiving back goods 


on his own account, or as factor for others: he came ” ; 
England in 1737, and then committed an aft of bankruptcy : 

was adjudged that a commiſſion could well iſſue, though the 
trading was abroad. | | 


35 


Alexander v. So in this caſe, where the perſon againſt whom the com- 
Vanghan. miſſion iſſued, was a native of Scotland, reſided there, and 
. kept an houſe at Edinburgh : he traded with England, and 
very extenſively to all parts of the world: he came to Eng- 
land, where he was arreſted; and having lain two months in 
priſon was declared a bankrupt: he brought an action of 
treſpaſs, in which all the authorities were conſidered; and 
the Court were clearly of opinion that the commiſſion had 

regularly iſſued. 


. So where a gentleman of the Temple went to L i/bon, where 
Sedgewick. he turned factor, and traded with this country, he was held 
Salk. 120. to be liable to the bankrupt laws, by reaſon of his trading 


and gaining a credit here, 


Ex parte Car- 9. The daughter of a freeman of Landen, who trades ſe- 

ring ton. parately from her huſband, or any feme-covert trading ſe- 

1 Ark. 206. parately from her huſband in Ly may vy the cuſtom be- 
come a bankrupt. 


And ſo it ſhould ſeem that a feme- covert, having a ſeparate 
maintenance and living apart from her huſband, may be made a 
bankrupt, for ſhe is in ſuch caſe liable for her own debts. 


(Ante 126.) 
ot of Ada So where the huſband and wife ſeparated; and divided the 
Fitzgerald. property they poſſeſſed, and her part was aſſigned to truſtees 
Ges Bark for her ſeparate uſe, not ſubject to the interference or con- 
| troul of the huſband, and afterwards ſhe traded; Lord Ch. 


Bathurſt directed her to be found a a bankrupt, notwichſtand- 
ing her coverture. 


« But where a feme · ſole trades and commits an act of 
te bankruptcy, and afterwards marries, ſhe cannot be made a 
« bankiupt.” EE 


Fx parte Therefore where Frances Mear had before her marriage 
Near. Cooke kept an inn in Birmingham, by the name of Frances Piper, 
B. L. 44. but had declined buſineſs in December 1784, and in February 

1 1785 had intermarried with Henry Mear : the act of bank- 

[ 552 ] Tuptcy proved was in- October 1784, and the commiſſion ſued 
out in December 1785; on petition the commiſſion was or- 
dered to be ſuperſeded, on the ground of its unt ifſued _ 
againſt a married woman. 


2. Of the Act of W 


What are acts of dons are declared by n 
ſtatutes. | 


1. By 


1. By ſtat. 13 Elia. c. 7. 1 Fac. 1. c. 15. „ Departing 
ce hs, the eln with a view & delay or deut Eder 
4 js an act of bankruptcy.” 1 8 8 | 
« But in this caſe it muſt appear that the departure was 
ce for the purpiſe of delaying or defrauding creditors ; but if it 
« appears that | | | 
« jt will be the ſame as if the firſt departure was fraudu- 
« lent.” ES COT | „ . 
For where it appeared that the bankrupt had Red and 
gone abroad for killing his wife, Ch. Jult. Reeves held, That 
 ſhewing quo animo it was done, might prevent ſuch departure 
from being conſtrued an act of bankruptcy ; but it appearing 
in fact that by ſuch departure the creditors were delayed and 
defrauded, he then held it an act of bankruptcy, though this 
caſe might alſo fall under the ſecond deſcription of acts of 
bankruptcy, via. „5 5 
2. By ſtat. 34 & 35 H. 8. c. J. it is enacted, © That 
« withdrawing out of the king's dominions into foreign 
« parts, with intent zhere to remain and ſo defraud creditors, 


t in fact they are delayed by ſuch departure, 
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Ex parte Gul 
ſton. 
1 Atk. 193. 


Cited in Degolls 

v. Ward. 
Hil. 12 G. 2. 
Bull. N. P. 39. 


Raikes v. 
Porcau. 
Sitt. Trin. 
26G. 3. 

Cook B. L. 95. 
S. F. > OA : 


. and not returning within three months after proclamation, 


« js an act of bankruptcy,” _ 20 


So that under this ſtatute a perſon departing the realm 


| wvith the conſent of his creditors may be a bankrupt, by remain- 


ing abroad, though under the former he could not. 


3. A third act of bankruptcy is by ſtat. 13 Eliz. c. J. and 


1 Fac. I. c. 15. which enacts that, © Beginning to keep 
« houſe, ſo that he cannot be ſeen or ſpoken to by his cre- 
editors, is an act of bankruptcy.” . 


| Under this ſtatute it has been held, 


1.“ That a trader ordering his clerk or ſervant to deny him 
&« to a creditor, is not an act of bankruptcy, for there muſt be 
an actual denial.” | ; 


For where a trader gave orders to his ſervant to deny him 
to his creditor on the 26th of May, but he was not actually 
denied till the 28th to a creditor, it was adjudged, That 
the actual denying not the order to deny, conſtituted the 
act ws bankruptcy; ſo that he was only a bankrupt from the 


2. But being denied when at home, though not itſelf an act 


of bankrupty, yet is evidence of it; but in ſuch caſe it muſt 
appear that the denial was with intent to delay creditors + for 
if the party be ill in bed when denied, or the creditor calls at 


Hawhles v. 
Saunders. 
Trin. 248. 3. | 
Cooke B. L. 96. 


J 5524 . 


Bull. N. P. 39. 
Per Lord Hard 
wicke. 

I Atk. 201. 


an unſeaſonable hour of the night, or he is in company, ſuch 


will be no act of bankruptcy. : 

And it ſeems that by the conſtruction put upon this 

* ſtatute by the courts, that an actual denial to a perfon 
e „ | calling 
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Carrett v. 
Maulc. | 
5 T. Rep. 575. 


not to be an act of wannpeen, as there was no actual | 


Field v. Bellamy. 
Hil. 15 G. 2. 


Bull. N. P. 39. 


Bromley v. 
Murndee. 
G. Hall, 2d 


1 1756. 
ull. N. P. 39. 
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* calling for a debt is neceſſary, and required as eſſential 
ce to ſupport the act of bankruptcy laſt mentioned.” 


For where it appeared in evidence, that the bankrupt, on 
the 4th of June 1793, being in inſolvent circumſtances, and 
in expectation of having ſeveral bills that were due being 
preſented to him for payment, retired up airs in his houſe, 
and gave orders to his clerk to deny him; he was denied to 
ſeveral perſons, but it did not appear that they were creditors, 


On the 7th of June one Ryder, a creditor of his, called at the 


bankrupt's houſe about other matters; but under ſtanding that 


he was from home, did not aſk for him: He continued in the 


houſe half an hour in converſation with the clerk, with the 
knowledge of the bankrupt, and aſked if his wiſe could not 
give him part of his debt, but was denied. This was held 


denial to a creditor. 


3. And on the ſame ground where the perſon was denied 


by agreement, in order to ground a commiſſion on it, Ch. Juſt. 
Lee held it not to be an act of bankruptcy. 


Though here, where the caſe was, that the party (in con- 


ſequence of an agreement made at a meeting of the credi= 
tors two hours before, at which he and the plaintiff were 
both preſent) was denied to the plaintiff's clerk who came 
to demand money, Fuftice Hoſter held this to be a ſufficient 
act of bankruptcy. But Judge Buller in his Ni Prius, 
puts this with a gere. Peers the diſtinction may be, that 
the parties who have ſo concerted the act of bankruptcy can- 
not afterwards ſay, that the commiſſion was fraudulently 


taken out: but ſuch act would be ſufficient for perſons not, 


Cowley v. 
Hopkins. 

Sitt. Mich. 178 5. 
Cooke B. L. 105. 
Stewart, Aſſ. 
v. Richman. 
Eſpin NH. Caſ. 
103. 8. -- 
Roberts v. 
Teaſdall. 


Peake. N. P. Caſ. 


27. 


1 Burr. 484. 


eee . 

Nightingale. 
Paſch. 13 G. 2. 
Eull. N. F. 40. 


privy to it. 


And it was ruled in this caſe by Mr. Juſt Buller, at Guild- 
hall, according to that diſtinction: the action was zrover, 
for goods taken in execution; and the queſtion was on the 
time of committing the act of bankruptcy: he ruled, That 
if a man leagues with ſome of his creditors, and keeps 


houſe with intent to commit an act of bankruptcy, and is 
accordingly denied to one of ſuch creditors, it is a fraudu- 


lent act of bankruptcy, and will not ſupport the commiſſion : 
but if the creditor calling be not a party to, nor acquainted 
with ſuch agreement, it ſhall not operate to his diſad- 
vantage; and the denial will be good evidence of an act of 


bankruptcy. 


And where being denied is the act of bankruptcy relied on, 
circumſtances may be ſhewn that he did not do it to avoid pay- 
ment, but on account of ſickneſs or particular buſineſs. 


4. „So the denial muſt be 75 4 creditor.” 


For though a man, with intent to delay his avedicors, or- 


ders himſelf to be denied, yet unleſs he i in fact be denied to a- 


aer | 


TROVER. 


creditor it is no act cf bankruptcy; therefore it is neceſſary 
to prove that the perſon denied was a creditor. 


* 

And in this caſe it was held, That being denied to a per- 
ſon who came on behalf of a creditor was not ſufficient, 
though it was given in evidence that the bankrupt was after- 
wards denied to many creditors, and ſo continued to be till 
the commiſſion was ſued out. 85 | TEE 

But a clerk calling with a bill of the houſe to which he 
belongs, is a ſufficient creditor within the meaning of theſe 
_ caſes, as I have often ſeen in practice. | 


Where the act of bankruptcy is a denial to a creditor, 
a witneſs proving that ſeveral perſons called and inquired 
for the bankrupt, whom the witneſs believed to be cre- 
ditors, but could not ſay in fact whether they were ſo or 
not, was ruled by Lord Kenyon to be evidence to go to the 


jury, whether, in fact, the perſons calling were creditors, or 


not. 9 N | 
8. And ſo it muſt appear that a debt is actually due; as 


it a creditor by note payable at a future day calls, being denied 2 


to him, is not an act of bankruptcy, as he is not en a 
creditor. | | 7 


6. But a banker's ſtopping or refuſing payment is not an 


act of bankruptcy, for it is not within the deſcription of any 
of the acts of bankruptcy, and there may be good reaſon for 
doing ſo; as ſuſpicion of forgery or the like. And if in 


593 


Barrow v. 


Forſter. Per 


Lord Camden, 
Norwich Sum. 
AT. 1765. 
Green's Bank- 
rupt Law, 45. 


854 1 


Jameſon v. 
Eamer. 


Eſpin. N. P. Caſ. 5 


782. 


Per Ld. Talbot, 


7 Vin. Abridg. 
1 


Moſely, 3. 

7 Vin. Abr idg. 
6. pl. 12. in 
marg. 


conſequence of that refuſal he is arreſted and puts in bail, it 


is no act of bankruptcy. 


4. © Departing from his dwelling-houſe, or otherwiſe 


« abſenting himſelf, is another act of bankruptcy by ſtat. 
« 13 Eliz. c. 7. and 1 Fac. I. c. 15, 

1. As where it appeared that the bankrupt had gone out 
of town on the morning of the 28th of November and re- 
turned in the evening, before which time a bailiff had been at 


his ſhop to arreſt him, and the next morning he ſent for the 


bailiff and told him, that he had gone out of town that day 
in order to get the term of the plaintiff; and now that the 
return of the writ was out, if he would take out a new 

writ, that he would give bail; which was done accordingly. 
This was held to be clearly an act of bankruptcy, being a 


departing from the houſe with intent to delay and defraud a 


creditor, 


| = ment of a debt.” 


For if a man abſents himſelf for fear of being arreſted by 
an attachment out of chancery for non- payment of money decreed 7 
that will make a man a bankrupt, | 


M aylin v. 
Eyloe. 
2 Stra. 809, 


2. „ But the abſenting himſelf mut be to weld this 8 


. But 
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Com. Dig. 523. 


a ROVER. | | : 
Bur if 4 fan abſcnts himſelf for feat of being arreſted by 
a capias de extoimmunicato capiendo, that will not make him 


| bankrupt. 


Lingbod v. Ed. 
XY: 0 196. 
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80 in this caſe Lord Ch. Juſt. Villit was of opinion; That 


a perſon's abſconding to avoid an aitachment for non-perform- 


ance of an award, in not delivering goods in purſuance of 
the award, was not an act of bankruptcy, for it was not 
within the words of the ſtat. 1 Fac. 1, c. 15. which makes it 
an act of bankruptcy in a perſon to keep out of the way, or 
depart from his dwelling 7 avoid the payment of a fuſi and true 
debt, but the delivery of goods was rather a duty ; and Lord 
Hardwicke afterwards recognized this diſtinCtion between a 


debt, and a duty, as the true one. 


Phillips v. 
Sheriff of Eſſex. 
Green B. L. 53. 


3. So the abſenting himſelf muſt be voluntary; which if 
done but for a fingle day, for the purpoſe of delaying his 
creditors, it is an act of bankruptcy; but if the departing 
war involuntary, as under an arreſt, ſuch is not an act of 
bankruptcy. = 


F. Another act of bankruptcy is, being arreſted for 
« debt and lying in priſon two months on that or any other 
c arreſt or detention' for debt, which makes him a bank- 


c rupt from the time of the firſt arreſt : or willingly and 


3 Levy. 58. 


Came v. 
Colman. 

Salk. 109. 
Tribe v. 
Webber. : 
Hil. 17 G. 2. 
C. B. Bull. N. P. 
38. 8 P. 

Roſe v. Green. 
1 Burr. 437. 
Bull. N. P. 39. 


Hope v. Gill. 


Beawes, 489 · 
Cit. Cook B. L. 
121. 


1 Burr, 439. 
Odin. 1 


& fraudulently procuring himſelf to be arreſted.” By ſtat. 
I Face I. c. 15. and 21 Jac. I. c. 19. | 

Under this part of the ſtatute it has been held, 
I. The arreft muft be lawful, therefore an arreſt by an ex 
ecutor before probate, is not an act of bankruptcy. 


2. That though the words of the ſtatute are, that he ſhall 
be a bankrupt from the time of the firſt arreſt, yet that if 2 


trader is arreſted and puts in good bail, but afterwards ſur- 


renders himſelf in diſcharge of his bail, he thall only be a 

bankrupt from the time of his ſurrender, > 
But where Ham- bail is put in before a judge as a means to get 

defendant turned over to the priſon of the court, and he is 


eo inflante ſurrendered by his bail, this{hall be conſidered a 
mere evaſion and a continuation of the firſt arreſt ; and the 


3 


ay + + * 


* 


action or a ſham-debr. 


3 | 6. Ano- 


ws | Ll 


” 


_ © 1s another act of bankruptcy.” 


T ROVER. 5 


9 
Ur 


6. Another act of bankruptcy is “ After having been ar- 
& reſted, e/caping where the debt is 100 l. or ſuffering him- 


« ſelf to be outlawed,” By ſtat. 21 as. I. c. 19. | 
1. But an eſcape to become an act of bankruptcy under 
this clauſe in the ſtatute, muſt be againf? the conſent of the 
erif or cer; ſuch an eſcape as is criminal, which ſhews 
the party intended to run away and defraud his credit- 
ors; not a conſtructive one, as being out of the ſheriff's 


1 Ld. Mansfield. 
1 Burr. 440. 
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— 


bailiwick, in paſſing through a different county in the cuſtody 


of the ſherift. 
As where the perſon was arreſted in Kent, and was 
brought up by habeas corpus, in order to be turned over, and 


on the road to the judge's chambers, was permitted, at his 


own deſire, to call at his attorney's houfe in London, ꝛuhich 


ih cut of the county of Kent; he was from thence carried to 
a judge's chamber and there bailed, and then ſurrendered : it 
was held, That this was no ape within the meaning of the 
ſtatute. No Gp | | 


2. But under theſe ſeveral clauſes of the different ſtatutes 
with regard to acts of bankruptcy created by arreſts, it is to 
be obſerved, that a perſon's giving money for notice when a aurit 


comes into the ſheriff” s office againſt him, is no proof of an act 4 


of bankruptcy: for he may do it to prevent his credit from 
being blown. - 5 


7. By ſtat. 1 Fac. c. 15, © Willingly or fraudulently pro- 


© curing his goods or chattels to be ſequeſtered or attached, 


The word attachment being coupled with fequeſtration 
and arreſt, means that ſort of attachment and ſequeſtration 
which it 1s the cuſtom of London and other cities to uſe. 


But this attachment or ſequeſtration muſt be by his own 


procurement ; for it is no aCt of bankruptcy if done without 
his knowledge. | | 


Therefore in an ifſue out of Chancery, to try the time of a 


„ caſe was, Gray the bankrupt had borrowed 


money of Spot/wood, the defendant, upon a bond and 
warrant of attorney; Sperſiuood entered up judgment and 
ſued out execution, which was executed the 5th of April: 


the tranſaction was however kept ſecret, and the officer in 
poſſeſſion appeared to be an indigent relation of Gray's, who 


carried on his buſineſs as a coachmaker till the 25th of May, 
when he was arreſted, and then an inventory was made out 


and the goods ſold, the money remaining in the ſheriff's 


hands: during the time the bankrupt remained in poſſeſſion 
he contracted large debts and paid to the defendant on 
divers accounts 1 390 l. which was more than double the 
= on the judgment, that SY only Fol.: it did not ap- 
Vol., II. e 3 


fear 


Roſe v. Green, | 
1 Burr. 437. 


Croxton v. 
Hodges, per 
Forteſcue at 
Hereſord. 

G. 2. | 
Bull. N. P. 40. 


field. 
Cowp. 428. 


Com. Dig. 52 3. 


Harman v. 
Spotſwood. 
Mich. 3G. 3. 
B. R. Cooke =_ 
B. L. 126. | 


$36 
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Cooke B. L. 
106. 


Radfords v. 
Blud worth. 
3 Lev. 13. 


Ex parte 
Burton. 

Vin. Abr. title 
Creditor, 62. 


Clavey v. Hay- 
ley, Cowp. 427. 
Martin v. 
Pewtreſs. 

4 Burr. 2478. 


Wilſon v. Day. 
2 Burr. 827. 


7 
, 
ey 


pear in evidence that the judgment was entered up, or the execy. 
tion ſued out at the inſtance of the bankrupt : the Court were of 
opinion (the jury having found that the debt was bond fide, 
and the execution adverſe) that the execution could not be 


deemed an act of bankruptcy. 1 


8. & Another act of bankruptcy is ſuffering himſelf whe 
&«& outlawed,” By ſtat, 1 Fac. 1. c. 15 | 


But an outlawry in Trelaud does not make one a bankrupt 
here, though an outlawry in Durham does. 


But to make an outlawry an act of bankruptey, it muſt ap- 
pear to be ſuffered with an intent to defraud creditors. 


9. By ſtat. 1 . I. c. 15. * it is further enacted as an act 
of bankruptcy, for a trader to yield himſelf to priſon.” 


This means a voluntary yielding for debt; and if a perſon 
capable of paying, will notwithſtanding, from fraudulent 
motives, voluntarily go to priſon, it is an aCt of bankruptcy, 


Therefore where a trader was arreſted for 284. and having 
ſufficient to pay it; yet choſe rather to go to priſon, in 
order, as he ſaid, to compel his creditors to come to a com- 
poſition, the Chancellor faid, This is an act of bankruptcy 
within 1 Zac. 1. though without ſuch intent, yielding himſelf 
to priſon was no act of bankruptcy, unleſs he lay two months: 
otherwiſe where the party procures himſelf to be arreſted for 
a ſham debt, for that by ſtat. 1 Jac. 1. c. 19. is an- act of 
bankruptcy. | 


10. Another act of bankruptcy is under ſtat. 1 Fac. I. c. 15. 
t Making any fraudulent grant or conveyance of his lands, 
«© tenements, goods, or chattels.“ | | 


Under this ſtatute it has been held, 


1. That the conveyance which ſhall be an act of bank- 
ruptcy under this head muſt be by deed; and a fraudulent judg- 
ment and execution though void againſt creditors, is not an act 
of bankruptcy. e 

2. Every aſſignment by a trader who becomes inſolvent is 
not an act of bankruptcy; for a bankrupt may lawfully pre- 
fer one creditor to another, as he may make a mortgage to 


him; but i muſt be with poſſeſſion delivered, except in the caſe 


Smith v. Payne. 
6 T. Rep. 152. 


Hooper v. 
Smith. 2 Black. 


Rep. 44 1. 


of a ſhip at ſea. So the bankrupt may aſſign over part of 
his property to a fair creditor in diſcharge of his debt, and it 
ſhall be good. | DE EEE Seek 


As where Hooper the bankrupt, being fairly indebted to 
the plaintiff, who was his mother, in 8001. but finding him- 
ſclt declining, before any act of bankruptcy, aſſigned to her 
a parcel of ſilks, amounting to about. 350 l. which was about 
half his flick in trade: of this he made a bill of parcels with 
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a receipt, as if ſold in the ordinary courſe of trade, and af- 


terwards conveyed the goods to her. In the evening of the 
ſame day, it was agreed that he ſhould deny himſelf, and ſo 
become a bankrupt. The afhgnees having poſſeſſed them- 
ſelves by ſtratagem of all the ſilks ſo aſſigned to her, ſhe 
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brought zrover, and the queſtion was, whether the aſſignment Z 


was an act of bankruptcy, and fraudulent ? The doctrine 


laid down by Lord Mansfield was, That if a man having pre- 


viouſly committed an act of bankruptcy, in order to pay 


even a juſt debt, afſegns all his effects to the Vxeditor, or all to 
ſeveral creditors, in exclufion of any one or more, that that is an 
act of bankruptcy; but that a preference by allignment to 
one creditor of only part of his goods, and that to pay only 

part of the debt, has been frequently held good. Though if 


a man makes over ſo much of his ſtock as diſables him from 


being a trader, it would be fraudulent; but to ſay in the 
preſent caſe that that part of the ſtock would have that effect, 
would be going too far. 5 1 8 

And a conveyance by deed to a child of the bankrupt, 
though declared to be void by ſtat. 1 Fac. 1. if made by a 
trader when he is infelvent, is fraudulent, and an act of bank- 
ruptcy. e 


1. An aſſignment by a trader before an act of bankruptcy; 
of all his property, real and perſonal, though given by way of 
ſecurity, and for a valuable conſideration, was in this caſe 
adjudged to be a fraud on the bankrupt laws, and an act of 
bankruptcy. | „ | 

2, * A colourable omiſſion of part of a bankrupt's property, 
if he aſſign a his flock in trade, is an act of bankruptcy.” 


The bankrupt in this | caſe aſſigned in conſideration of 


zool. two leaſehold houſes and all his flock in trade to the 
plaintiff to ſecure that ſum, but e houſehold goods and debts 


were not included, the mortgage was forfeited, and in conſi- 


deration of 4ol. he bargained and ſold his houſehold goods, 


but not the debts (which were trifling), to the plaintiff to ſe- 
cure the 340 l. The aſhgnees took poſſeſſion of the goods, 
on which the plaintiff brought trover, and on a ſpecial caſe 
made, the Court determined that the aſſignment was an act 
of bankruptcy, for it being of all his ſtock in trade, he could 
not carry on buſineſs longer. -— : 


3. An aſſignment of the bankrupt's property to the excluſion- 


of any of the creditors, is an act of bankruptcy. As was held 

in this caſe, where one Gayner a trader, on the 7th of June, 

made an aſſignment of all his effects, goods, ſtock in trade, 

Sc. (except his houſehold furniture, watches, plate, bills, and 

Caſh then by him) to — in truſt to pay themſelves, and 
8 | > 2 F1 | | 


The doctrine above laid down has been confirmed by many | 


Whitwell & al. 
Aſſignees of 
Stephens & al. 
v. Thompſon. ' 


68. 8 


Aſſignees of 
Sladers v. 
Demattos. 

1 Burr. 567. 


Law v. Skinner. 
2 Black. Rep. 


996. 


Cayner's caſe 
cited, 
1 Burr. 477. 


all 
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8 all the reſt of the creditors, except Ford the petitioner; the 
L 559 ] truſtees declining to act under this aſſignment, he executed 
another on the gth of June, wherein the truſtees were to pay 
themſelves, and all the creditors mentioned in the ſchedule 
(in which ſchedule Ford's name was not omitted) and in this 
aſſignment a large parcel of ginger was excepted. On this 
coming before Lord Hardwicke, he was clearly of an opinion, 
that the deed of the gth of June was of itſelf an act of 
bankruptcy. dd 
But how far a general aſſignment to truſtees for the benefit 


of all the creditors of the bankrupt is an act of bankruptcy, 
this caſe following goes ſome length to decide. 


Kettle & al. AM In trover againſt a ſheriff who had levied an execution 
* Hammond. on the bankrupt's goods; to prove an act of bankruptcy 
ittings after ; . > X 5 
Hil. 7 G. 3. prior to the execution, the plaintiffs relied on an aſſignment 
Bull. N. F. 40. made by the bankrupt of all his effects to two of his creditors, 
in truſt for themſelves and the reſt of the creditors, in con- 
ſequence of a propoſition made by the bankrupt at a meet- 
ing of his creditors, and accepted by all preſent. Per Lord 
Mansfield—'This deed is a fraud on the bankrupt-laws, and 
is an act of bankruptcy, unleſs every creditor concurred, 
which here is not the caſe, the plaintiff in execution being 


adverſe. 


4+ © But it ſhould ſeem that thoſe partial aſſignments muſt 

e be made only with a view to ſatisfy particular creditors to 

«© whom they are made, for if done for the purpoſe of defraud- 

« ing the other creditors, and to give an undue preference, or 

c made under circumſtances when the trader cannot longer 

ec ſtand his ground, they are fraudulent, and acts of bank- 
66: rüptey.“ | 


Atkins v. Therefore, where the defendants, who were mercers in 
Barwiek. London, on the jth of April ſent goods to the bankrupts, 
x Stra. 165. 


Vid. alte v. down into the country, and gave them credit for them in 
Ficld, ante 539. their books: on the 18th of May, the bankrupts, without the 
knowledge of the defendant, ſent the fame goods to a third 
perſon for the uſe of the defendants ; and on the 4th of June 
became bankrupts: on the 6th of June they wrote to the 
defendants, informing them that their affairs being declining, 
that they had ſo diſpoſed of the goods for their uſe. This 
letter was received on the 13th of une, and on the gth this 
commiſſion had iſſued : immediately after receiving the letter, 


the defendants ſignified their aſſent to it: on rover by the 6 
aſſignees, it was held, That the debt due was a good con- 8 
ſideration; for thus transferring the goods was good as 2 6 
ſatisfaction of debt, and that the property thereby paſſed out 40 


of them and reveſted in the defendants until they ſhewed 
their diſſent, which ſhould not be preſumed, it being for their 

Intereſt ; ſo that they might hold them againſt the plaintiffſs 
(the aſſignees). | | | 


11 | _ But 


r 


it 


ping lent the bankrupt 5000l. and he, on the evening before 
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But where a trader being in inſolvent circumſtances, and un- moon Watts. 
ugl. 


able to pay more than eight ſhillings in the pound, made an Yes, 


alignment, ia contemplation of a bankruptcy, of a leaſe to certain Bartlett. 


ol his creditors, this was adjudged to be an act of bank- 3 Wi. 47+S.P. 


ruptcy, though it was an 3 of but part of bis Pro- 


Le. 


So where the defendant having, 3 in \ order to ſupport the Hamman v. 
credit of the bankrupt's houſe, immediately before its ſtop- _ * 


he abſconded, incloſed bills to the defendant to the amount 
of 50001. in a letter, in which he mentioned his having done 
ſo, as conceiving him entitled to a preference, the money was 
recovercd back from him, by the aſhgnees, 


Where one partner makes a fraudulent grant by leed of Whitwell & a al, 
his ſhop effects to another partner, it is an act of Ebenen T 3 85 


in the former, but not in the latter. Etxfpin. Caf. N. p. 
i 5 71. — 


« The Court therefore allows no evaſion of the Ratute,” 


As where the bankrupt made à pretended ſale of part of his Ruf v. Cowper, 
effects to his creditor, but which were nat in the way of the Cowp. 629. 


creditor's trade, nor was there any application er pref ng for 


payment by the creditor, but done by the bankrupt to give him 
a preference, it was held to be IEG Vid. Atkyns v. 


Barwick, ante 5 59- 


And even if the aſſignment i is in the way of the credingg 8 Hage v. 
trade or buſineſs, yet if it is done in contemplation of a banl- Nolleſton. 
4 Burr. 2174. 


ruptcy, it 18 void. 
But if a trader, 1 fairly indebted and „ Alderſitn v. 


Temple. 


bring ſued, before any act of bankruptcy, aſſigns over to his | Burr. 4235 


creditor part of his property, though in fact his apprehenſions S. P. 
are groundl:ſ7, yet is the aſſignment good, | 2 v. 


But an aſſignment by a trader, when reſident abroad, of * T- Rep. 255. 
all his effects in truſt for creditors in certain proportions, is _ (rant. 
not an act of bankruptcy upon which a commiſlion may 3 ep. 530. 


be ſued out, for ſuch ſhould be in England, £2 | | 


11. „ Obtaining any protection otherwiſe than being 
* lawfully protected by privilege of parliament, is another 
« act of bankruptcy.” By ſtat. 21 ac. I. c. 19. 


of this ſort was the entering into the ſervice of an am- 
baſſador. But now, by ſtat. 7 Ann. c. 12. it is enacted, 
That any perſon being a merchant or trader, who ſhall go 
« into the ſervice of any ambaſſador or foreign 9 


* ſhall not have any privilege.” 


But if any one be protected: as a king 5 ſervant, it is not Skin. 21. 


an ack of bankruptey: 


o 
— — — 
. TER — — 2 * 

> * z 
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US NG * E 2 2 
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Vernon v. 
Hankey. 

Sitt. G. Hall, 
Tr. 27 G. 
Cooke B. L. 12 5. 
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12. Another act of bankruptcy is. © Paying to the pe- 
« titioning creditor, or delivering to him goods or ſecu- 
ce rity for his debt, whereby he ſhall have privately more 
© in the pound than other creditors.” By ſtat. 5 Geo. 2. 
c. 30. I 19. 5 2 | | 
13- © NegleCting to make ſatisfaction for any juſt debt 
c to the amount of 100l. within two months after the 
« ſervice of legal proceſs, upon any trader having privilege of 
cc e pts is another act of bankruptcy.“ By ſtat. 
5 Geo. 2. c. 30. | 24. „„ | | 


But it is further enacted by ſtatute 4 Geo. 3. c. 1. 


« That before any commiſſion can be ſued out againſt a 
«© member of parliament, it is required, That the creditor 
c make and file on record in one of the courts at Weſtmin- 


„ter, an affidavit, that the debt is juſtly due to him, and 


c that his debtor, as he very believes, is a merchant, c. 
&« and within the deſcription of perſons who are objects of 


cc the bankrupt laws.“ 


Hopkins v. 
Ellis. 


Salk. 110. 


Colkett A. of 
Falch v. 
Freeman. 

2 T. Rep. 59. 


And note, That if a man commits a plain act of bankruptcy; 
as keeping houſe, &c. though he afterwards goes abroad and 
is a great dealer, yet that will not purge the firſt act of bank- 
ruptcy. But if the act is doubtful, then going abroad and 
dealing will be an evidence to explain the intent of the firſt 
act ; for if it was not done to defraud creditors and keep 
out of the way, it will not be an act of bankruptcy : alſo, if 
after a plain act of bankruptcy he pays off or compounds 
with his creditors, he is become a new man. | 


Therefore where a trader was denied to a creditor who 
called in the morning with a bill for payment, though by 
the cuſtom of the city he had till five o'clock in the evening 
to pay it, and in fact did pay it in the courſe of the day, 
yet it was reſolved, That having committed an unequivocal 
act of bankruptcy by the denial, it could not be purged or 
explained away by any ſubſequent circumſtances. 


3. The next thing to be conſidered is, 
The Debt of the Petitioning Creditors 
1. By ſtat. 5 Geo. 2. c. 30. it is enaCted, “ That no com- 


“ miſhon of bankruptcy ſhall be ſued out upon the petition 
« of one or more creditors, unleſs the ſingle debt of the 


« creditor, or of two or more perſons being partners peti- 
« tioning for the ſame, does amount to 1001. or upwards; 


« or unleſs the debt of two creditors amount to 150l. or 
« of three or more creditors to 2001. and the creditor or 
<« creditors petitioning for ſuch commiſſion ſhall, before the 
** fame ſhall be granted, make oath of the truth and reality 
« of ſuch debt,” KS | VV 
| 1. In 


. In this caſe the bankrupt was fairly indebted to the 
petitioning creditor in upwards of 100l. but before the cem- 
miſhon ſued out, he had given to the creditor a bill of ex- 
change, which reduced the debt to within xool. ; but this bill 


—_ 
Bickerſdike v. 
Bolman. B. R. 

1 T. Rep. 405. 


of exchange was drawn on a perſon with whom the bank- 


rupt had no dealing, and which was of courſe not accepted : 
the petitioning creditor kept the bill, and gave no notice to the 


bankrupt of the non-acceptance, and ſued out the commiſſion 


on the whole debt: in an action in which the bankruptcy 


L562 J 


came in queſtion, it was inſiſted, that the petitioning creditor 


having neglected to give notice of the non- acceptance of the 
bill, had by his laches made it his own, and that therefore the 
petitioning creditor's debt being leſs than 1001. that the 
commiſſion was irregular; the point being reſerved, the 
Court was of opinion, That the bill being drawn on a perſon 
who had no effects of the drawer in his hands, that the 


notice of non- acceptance was unneceſſary, as he never could 


ſuſtain an injury for. want of notice, and that fo there could 
be no extinguiſhment of the amount of the bill of ex- 


change; and that the petitioning creditor's debt was there- 


fore ſufficient. ne >: 
So where the bankrupt was indebted to the petitioning 
creditor in 100l. before his bankruptcy, but after an act of 


bankruptcy and which fact was known to the creditor, he 
received of the bankrupt gol. by which his debt was reduced 


Mann Aſſ. of 
Stevens v. 
Shepherd. 
6 T. Rep. 79. 


to leſs than 1001. and he ſued out the commiſſion on the debt 


{ſtanding under thoſe circumſtances z it was held, notwith- 
ſtanding, to be a good debt to ſupport the commiſſion, for pay- 


ment of the pol. being made to the petitioning creditor after 


he knew an act of bankruptcy had been committed was void, 
ſo that the creditor could not retain it, and the original debt 
therefore remained, which was ſuihcient to ſupport the com- 
miſhon, _ n= "I 


2. „ Under this ſtatute the petitioning creditor's debt 


* muſt be a legal one.” ED | | 

For where the petitioning creditor's debt was as afſignee 

a bond due by the bankrupt, the commiſſion was ſuperſeded ; 
for he was only an equitable creditor. _ „ 7 


So where one Alfworth entered into an agreement to pur- 
chaſe from Hylliard an equity of redemption of an eſtate 
then in mortgage, for which he was to give 4ool. and ar- 


Meddlicott's 
caſe in Canc. 
2 Stra. 899 


Ex parte 
Hylliard. 
1 Atk. 147. 


ticles were ſigned accordingly. Al/worth paid 2501, and was 


to pay the other 1501. on the execution of the conveyances, 
but Hylliard refuſed to complete the purchaſe, upon which 
Alfworth ſued out a commiſſion of bankrupt on the debt of 


2 5ol. On a petition to ſuperſede it, Lord Hardwicke doubt- 
ed, whether a commiſſion could be taken out on ſuch a con- 


tract; for the remedy ſhould have been a bill for perform- 


ance of the contract, and no action could in ſtrictneſs of 


law be maintained. But — appearing that ſince the iſſuing 
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of the commiſſion, Al/worth had taken an aſſignment of the 


mortgage, which he could hold till ſatighed, he ordered the 
commithon to be ſuperſeded. 


3. The debt muſt be a legal and good debt, and for which 


c an aftion can be maintained.” 


Barnaby's caſe. For where a judgment bags in this caſe been recovered 
n - - apainſtia trader, he was ſurrendered by his bail, and then 
charged in execution; after which the plaintiffs in that 
action ſued out a omiſſion of bankrupt, grounded on the 
debt for which the judgment had been obtained : the com- 
miſſion was ſuperſeded, the body of the debtor being in law 
a ſatisfaction for the debt. 


Caf. K. B. 243. So a man cannot be a bankrupt for a debt contracted 
—_— during his infancy, though the act of bankruptcy was after 
2 Stra. 746. he came of age. 
1 583 J «© Put a debt barred oy the Satute F limitalio 2 may be 2 
EI « good petitioning creditor's debt.” | 


Quantock v. This is to be taken with this reſtriction, that ſuch debt 
England. will be an inſufficient one to ſupport the commiſſion, if the 
2 Burr, 2628. 
ol ſeclion comes from the bankrupt himſelf, who on ſuch ground 
may ſuperſede the commiſſion ; but the objection that the 
debt was barred by the ſtatute of limitation, will not lie in 
The mouth of a perſon ſued by the afſignecs; for the debt is 
ot extinguiſhed by the limitation, and the bankrupt has ac- 
n 3 in it: neither will the Court preſume a debt to be 
barred though fix years have clapfed. 


Fowler v. And accordingly Lord Mansfield at Ni Prins, ruled, 
Brown. That the ſtatute of limitations does not prevent the creditor 
Sitt. Mich. 177. 


Cocke B. I. 12. from taking out a commillion of bankruptcy, but extends 


only to remedy by action mentioned in the ſtatute, but does 
not extinguiſh the debt or take away any other remedy. 


Ex parte Tames. 90 where the debt due to the petitioning creditor was by 


1 P. W. 610. bond, which was ut due at the tinie of ſuing out the commiſſion, 
the debt was held to be a bad one to ſupport the com- 
million. 


This caſe was prior to the ſtatute 5 Geo. 2. c. 30. which 
now allows creditors to the bankrupt by bills, bonds, or pro- 


miſſory notes payable at a future day, to petition for, or join 


others in petitioning for, a commiſſion of bankruptcy. 


Vid. Greer's 4 * The debt muſt be a Tub + debt at the time on the 


Bank. Law. So. (C ac of bankruptcy commited,” 
Contra. 


Toms v. AMüitton. For where in this caſe the petitioning creditor's debt was 


2 Stra. 744 under a note drawn by the bankrupt after an act of bank- 


ruptcy committed, the commiſſion Was luperſcded, the debt 
being a bad one. | 


But 
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Bot 1 * the petitioning creditor's debt was a note of 
2col. given by the bankrupt to A. B. before any act of 
bankruptcy, but ind, by A. B. to the petitioning creditor 
after an aft of bankruptcy committed, the debt was held to be 
ſufficient to ſupport the commiſſion, the debt being due by 
the bankrupt when he became ſo. 


The authority of this caſe was confirmed by s a fubſequent 
one of Bingley v. Maddiſon. 


So where the bankrupt was indebted to the petitioning 
creditor by ſimple contract, and after a ſecret act of bank- 
ruptcy committed, gave him a bond for the money, it was held, 
That the bond did not ſo deſtroy the ſimple contract debt, 
but that it was a 5 debt whereon to ground a com- 


miſſion. 


5. But the debt on which the commiſſion is grounded, 
c. need not have been contracted during the time that the bank= 


« rupt carried on trade, 


For a debt contracted before a man entered into trade, will 
be a goed one to ſupport a commiſſion. 


And therefore that reſolution, That a trader cannot be a 


Anon. 

2 Will. 135. 

Ex parte Tho- 
mas. T1 Atk. 73. 
Vid. Dinne V. 
Evans. 

6 T. Rep. 57 · 


Cooke B. L. 22. 


Ambroſe V. 
Clendon. 
2 Stra. 1042. 
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Butcher v. Eaſta 
Dougl. 282. 


1 5 1 Sid. 411. 


bankrupt for a debt contracted after he has left off trade, 
though he afterwards becomes a trader again, ſeems not to 


be law, ſince by the caſe of Butcher v. Zaſto, it is indifferent 
at what time the debt has been contracted. 

But where a man has quitted trade, he ſhall not be liable to 
be made a bankrupt on account of his former trading, for 
after-contracted debts ; though for a debt contracted during 
the trading he may, and even though after "Jung trade he 
ſells his remaining ſtock. 


Where the petitioning creditor was the admini iftrator of the 
6bligee of a bond given by the bankrupt, but the bond had been 
given in the year 1765, the aCt of bankruptcy in 1773, and 
the letter of adminiſtration granted in 1775; this being ſubſe- 
quent to the act of bankruptcy, it was contended could not 
ſupport the commiſſion ; but Lord Mansfield over-ruled the 


ovjection ; for the inteſtate and adminiſtrator are una eadem= 
que perſona and ſo the debt was due to the Pony cre- 


ditor before the act of bankruptc 7. 


And therefore where a trader was indebted while | in trade 
in Tool, and then quitted trade, and became indebted to 
the ſame creditor in another 1001, he afterwards paid 10d. 
to his creditor, without ſaying upon what account; Holt, 


Ch. Juſt. ſaid, That it would be too rigorous not to allow 
this payment to be appropriated to the 1091]. debt contracted 


while the debtor was in trade, ſo as to ſuffer him to be till 
liable to a commiſſion of bankrupt: but he gave no abſolute 
opinion on it. | 


Sir R. Cotton 
& al. v. Daintry 
and Sir And, 
Bateman. 

I Sid. 411. 


Ray AT. of 
Larkins v.Clerkc. 
G. Sitt. Hil. 
1775. MSS, 


Meggott v. 
Mills. | 
1Ld. Raym. 287. 
12 Mod. 159. 


6. Int 
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of the commiſſion, Al/avorth had taken an aſſignment of the 


mortgage, which he could hold till ſatisfied, he ordered ng 


commithon to be ſuperſeded. 


3. The debt muſt be a legal and good debt, ack for which 


© on aftion can be maintained. 5 


Barnaby's caſe. For where a judgment had in this caſe been recovered 
x Sfr. 53. againſt a trader, he was W by his bail, and then 
charged in execution; after which the plaintiffs in that 
action ſued out a een of bankrupt, grounded on the 


debt for which the judgment had been obtained : the com- 
miſſion was ſuperſeded, the body of the debtor being ! in law 


a ſatisfaction for the debt. 


Caf. K. B. 243. So a man cannot be a bankrupt for a debt contracted 
nd during his infancy, though the act of APY was after 
2 Stra. 746. he came of age. | 

„ But a debt barred ty the [atute of kel, 215 may be 2 


« good petitioning creditor's debt.” 


Quantock v. This is to be taken with this reſtriction, that ſuch debt 
England. will be an inſufficient one to ſupport the commiſſion, if the 
2 Burr, 2628. 

| objeftion comes from the benkrupt himſelf, who on ſuch ground 
may ſuperſede the commiſſion ; but the objection that the 
debt was barred by the ſtatute of limitation, will not he in 
the mouth of a perſon ſued by the aſtignees; for the debt is 
not eving Ned by the limitation, and the bankrupt has ac- 
quieſced in it: neither will the Court preſume a debt to be 
barred though fix ycars have clapfed. 


Fowler v. And accordingly Lord 37ans/ield at NA FOI ruled, 


Brown. That the ſtatute of limitations does not prevent the creditor 


Sitt. Mich. 177. ; 
Cooke B. I. 12. from taking out a commiſſion of bankruptcy, but extends 


only to remedy by action mentioned in the ſtatute, but does 
not extinguiſh the debt or take away any other remedy. 


Fx parte Tames, So where the debt due to the petitioning creditor was by 
xP.W. 610. bond, which was uf due at the tine of ſuing out the commiſſion, 


the Jebt Was held to be a bad one to ſupport the com- 


milſlion. 


This caſe was prior to the ſtatute 5 Ge. 2. F, 30. which | 


now allows creditors to the bankrupt by bills, bonds, or pro- 
miſfory notes payable at a future day, to petition for, or join 
others in petitioning for, a commiſſion of bankruptcy. 


Vid. Greens 4. © The debt mult be a ſubſiſting debt at the time of the 


Bank. Law. 80. (c a. of bankruptcy commilted.”. 
Contra. 


Toms v. Mitten. For where in this caſe the peritioning creditor s debt was 
2 Stra. 744 under a note drawn by the bankrupt after an act of bank- 


ruptcy committed, the commiſhon Was ſuperſeded, the debt 
8 3 a bad one. | 


TROVER. 


383 


| But where the petitioning creditor's debt was a note of Anon. 
2col. given by the bankrupt to A. B. before any act of 2 WII. 135. 


bankruptcy, but indorſed by A. B. to the petitioning creditor 
after an act of bankruptcy committed, the debt was held to be 
ſufficient to ſupport the commiſhon, the debt being due by 
the bankrupt when he became ſo, 


The authority of this caſe was confirmed by a ſubſequent 


one of Bingley v. Maddiſon. | LS 
So where the bankrupt was indebted to the petitioning 


creditor by ſimple contract, and after a ſecret act of bank- 


ruptcy committed, gave him a bond for the money, it was held, 
That the bond did not ſo deſtroy the ſimple contract debt, 
but that it was a good debt whereon to ground a com- 
miſſion. | . | = 


5. © But the debt on which the commiſſion is grounded, 


c. need not have been contrafed during the time that the banks 


« rpt carried on trade. 


For a debt contracted before a man entered into trade, will 
be a goed one to ſupport a commiſſon. 


And therefore that reſolution, That a trader cannot be a 
bankrupt for a debt contracted after he has left off trade, 
though he afterwards becomes a trader again, ſeems not to 
be law, ſince by the caſe of Butcher v. Za/to, it is indifferent 
at what time the debt has been contracted. 5 | 

But where a man has quitted trade, he ſhall not be liable to 
be made a bankrupt on account of his former trading, for 
after-contraCted debts ; though for a debt contracted during 


the trading he may, and even though after quitting trade he 
Tells his remaining ſtock. 9 | 


Where the petitioning creditor was the adminiſtrator of the 
6bligee of a bond given by the bankrupt, but the bond had been 
given in the year 1765, the act of bankruptcy in 1773, and 
the letter of adminiſtration granted in 1775; this being ſubſe- 


Ex parte Tho- 
mas. 1 Atk. 73» 
Vid. Dinne v. 
Evans. 

6 T. Rep. 57. 


Cooke B. L. 22. 


Ambroſe v. 
Clendon. 
2 Stra. 1042. 
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— 


Butcher v. Fafta, 
Dougl. 282. 
1 Sid. 411. 


Sir R. Cotton 

& al. v. Daintry 
and Sir And. 
Bateman. 

1 Sid. 41. 


Ray Aff. of 


Larkius v. Clerk. 


G. Sitt. Hil. 
1775. MSS, 


quent to the act of bankruptcy, it was contended could not 


ſupport the commiſſion; but Lord Mansfield over-ruled the 


objection; for the inteſtate and adminiſtrator are una eadem- 


que perſona : and ſo the debt was due to the petitioning cre- 


ditor before the act of bankruptcy, 


And therefore where a trader was indebted while in trade 
in fool. and then quitted trade, and became indebted to 
the ſame creditor in another 100l, he afterwards paid 10a. 
to his creditor, without ſaying upon what account ; Holt, 
Ch. Juſt. ſaid, That it would be too rigorous not to allow 


this payment to be appropriated to the 1091. debt contracted. 
while the debtor was in trade, ſo as to ſuffer him to be ſtill 


Meggott v. 
Mills. 

1Ld. Raym. 287. 
12 Mod. 159. 


liable to a commiſſion of bankrupt: but he gave no abſolute 


opinion on it. 


6. In 


—— 5 — — 
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wicke. 
1 Atk. 241. 


Ex parte Lee. 
1 P. W. 782. 


[ 565 ] foillings in the pound ; it was held to be a good debt to ſup- 
port the commiſſion, though it had been otherwiſe in the ö 


| caſe of a bond. 


Anon. 


Ex parte Criſp. 
1 Atk. 134. 


Ex parte 
1 Atk. 100. 


Rove: 


6. In general, the following have been allowed to be 
good * creditors' a to Inns the mags 


fion : 
I. ; arbitration bond ; for it is a Jebt at las and binds 


the parties till ſet aſide for corruption or 8 3 and. 


therefore may well ſupport a commiſſion. 


2. The petitioning creditor's debt in this caſe amounted : 


to tool. but it was in notes of the bankrupt, bought in at ten 


Where an order was made that a ſolicitor's bill ſhould 


be Teferred to a Maſter to be taxed, and that all proceedings 


at law ſhould in the mean time be Played, and while the bill 
was under taxation the ſolicitor ſued out a commiſſion 
or the debt due by his bill; on a petition to ſuperſede it, it 


was held to be not a ſufficient reaſon to ſuperſede the com- 
miſſion; for the order for taxation extended only to the 
bringing of aCtions at 2 and the other ordinary proceed- | 


ings. 


4. A commiſſion may iſſue again one Surfer for a debt due 


by the partnerſhip. Vid. Cooke B. L. 18, & caſ. ibid. cit. 


5. The executor of a bankrupt cannot ſue out a commiſſion 


| grounded on a debt due to his teſtator, unleſs the commiſ- 


ſion againſt his teſtator has been ſuperſeded ; for * debts 
due by him belong to his offi ere. 


The Commiſſion. 
4. The Commiſſion is next to be proved, which is done by 


producing it under the great ſeal, and the en to the 


Chancellor on which it was granted. 


5. The next thing requiſite to be proved in ations 5 
the aff, es of the bankrupt, is | 


The Aſſignment. 


This is to be done by producing the deed itſelf, and prov- : 
ing the execution of it by the commiſſioners by the ſubſcrib- 


ing witneſs, 
6. The laſt thing to be conſidered under this head, 18 


Property i in the Bankrupt. 


This includes every thing of which he is the viſible or 
real owner; every thing of which he has the actual poſſeſ- 
ſion, or of which he has parted with or loſt the poſſeſſion 
after an act of e committed, or in contemplation 


I, Of 


Sad 


GFT 


5  TROVER. | 
Of Things of which he has Poſſeſſion, or is the 
e Real or Viſible Owner. _ 


1, To prevent a trader from injuring others, by deriving 
a credit from an appearance of ſtock or property which is 


not his own, it is enaCted, by ſtat. 21 Fac. 1. c. 19. $11. 


„e That if any perſon ſhall at the time of his becoming a 

e bankrupt have in his poſſeſhon, order, or diſpoſition, by 
« conſent of the true owner, any goods whereof he is the 
« reputed owner, that the commiſſioners ſhall have power. 
ec to ſell the ſame.” | | 


Under this ſtatute it has been held, 


1. That it extends to mortgages or conditional ſales as well 
as to abſolute ones; ſo that where in this caſe a trader had 
mortgaged his goods, ſtock in trade, &c. and the mortgagee 
ſuffered him to remain in poſſeſſion, this mortgage was ad- 
judged to be within the ſtatute, and void as againſt creditors; 

who recovered the goods and ſtock accordingly. Þ 


2. That it extends 0 choſes in action; as bonds, profits in 
trade, , CEOs = | 

3. That though the mortgage is % a partner, who there- 
by is in poſſeſſion, yet that the mortgage is void within the 
ſtatute, if ſuch partner allows the mortgagor to continue in 
poſſeſſion, and appear ſtill as a partner; for the opportunity 
of fraud is the ſame, and it is within the miſchief of the 
ſtatute. ET Dm | es 

2. © But the ſtatute does not extend to aſſignments of- 
« ſhips or cargoes at ſea.” | | 5 


For where Williams and Wilder, being partners, aſſigned 
to Heathcote, to whom they were indebted, two ſhips, toge- 
ther with the bills of lading, and policies of inſurances on 


Ryall V. Rolle. 55 
I Atk. 165. 
1 Wilſ. 260. 


8. C. 


8. C. 


Brown v. 
Heathcote. 
1 Atk. 160. 


the goods on board; Williams and Wilder became bankrupts, 


and the aſſignees brought their bill againſt Heathcote, ground- 


ing themſelves on the ſtatute 21 Fac. no poſſeſhon having 


been delivered: but Lord Hardwwicke was of opinion, That 


the ſtatute extended only to caſes where the aſſignee cu 


obtain poſſeſſion of the goods afſigned, but which he left in poſ- 
ſeſſion of the aſſignor, and ſo gave him a falſe credit; which 
caſe did not hold here, the ſhips being then abroad on their 
voyage. 3 e 

In ſuch caſe of the aſſignment by mortgage of a ſhip, the 
delivery of the grand bill of ſale is a complete transfer of 
the property in the ſhip 3 and ſuch delivery is good within 
the ſtatute. VVV 

But the creditor or purchaſer ſhould take poſſeſſion of 
© the ſhip as ſoon as poſlible ; for the delivery of the grand 
bill of ſale will not be ſufficient, if there was an oppor- 
© tunity of taking actual poſſeſſion, and negleQed.” = 

| 1 | -: => Pax 


Atkinſon v. 
Malling. 
2 T. Rep. 462. 


Cooke B. L. 380. 
R 


E 


Stephens v. Sole. For where Vm. Tappenden, being indebted to the plaintiff 
in 140el. for ſecuring the payment, mortgaged to him ſome 


1 Vez. 352. 
Hall v. Gurney. 
Hil. 24 G. 3. 

| Cooke B. I: 
280. S. P. 


leaſehold eſtates, wharfs, and three Boys; but he Rept poſſeſſion 


of the hoys, and ſoon after became bankrupt : the aſſignees got 


poſſeſſion of the hoys: upon which the plaintiff filed his 
bill to compel the aſſignees to redeem the hoys, or that they 
might be ſold to pay his demands: Lord Talbot diſmiſſed the 
bill as far as it reſpected the hoys; the aſſignment being 


void under ſtatute: Fac. and ordered them to be ſold for the 
benefit of the creditors. | NT | 


3. Neither does the ſtatute extend to caſes of goods 


cc {old by the bankrupt, of which he has only the temporary 


MN parte Fly 
& Field in re 
Matthews. 

4 Atk. 18 55 


Collins Aſſ. of 
Kent v. Forbes. 


- 


3 T. Rep. 316, 
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vc poſſe/on after he ſale.” + 8 | 
For where Matthews the bankrupt, having 500 barrels of 


tar, ſold two-thirds of it to Flyn and Field, and it was agreed 


that Mattheavs ſhould alſo ſend to them the other third on 
his own account, but that he ſhould be at the expence of 


cartage, porterage, and ſhipping, and that he ſhould edge all 


the tar in a warehouſe of his own till an opportunity of 
ſhipping it offered, there being none at that time: the tar 


was accordingly lodged in Matthewss warehouſe ; Flyn and 


Field paid for their part: Matthews became a bankrupt, and 


the tar was taken poſſeſſion of by his aſſignees; but Lord 


Hardavicke held this not to be a cafe within the ſtatute ; for 
the words of the ſtatute are © goods left in the poſzfſton,, or- 
« der, and diſpaſition of the bankrupts ;” which theſe could 
not be ſaid to be, being merely temporary, and for a particu- 
lar purpoſe. | ID : SER 


4. © So neither does the ſtatute extend to caſes in which 
et the bankrupt has not the order and diſpaſilion of the goods 


c claimed.” | 
For where the commiſſioners of the victualling- oſſice, hay- 
ing occaſion to erect a ſtage at Weevil in Hampſhire, for 


ſhipping barrels, and publiſhed an advertiſement for car- 


penters to ſend in propoſals; Forbes was diſpoſed to take the 


contract, but being a general merchant, could not do it in 


his own name; he therefore agreed with Kent the bankrupt, 
who was a carpenter, that he ſhould take the contract, for 


which he was to have one-fourth of the profits, and a gut- 
nea a week for ſuperintending the work, and the reſt was 


to belong to Forbes: the contract was accordingly ſo made, 
and the timber was bought by Forbes, and ſhipped in his 
name, and delivered into the king's yard as for Kent's uſe, 
and received as ſuch by the king's officers; they ſwore 
that they ſhould not have received it on account of any 


other perſon. nor that they would have permitted Kent 
himſelf to diſpoſe of it in any other manner than for the work 


contrafted for, except ſuch parts as were unfit for the 
Purpoſe, as they conſidered it as delivered for the payers 5 


: as mi 4 —y PPY _—_ 


of the contract. Before the work was finiſhed Kent be- 
came a bankrupt, and Forbes got poſſeſſion of the timber; 
to recover which the action was brought. The Court 
were of opinion, That this was not ſuch a poſſeſſion in 
the bankrupt as ſhould entitle the aſſignees under the ſtat. 
21 Fac. for the timber was the property of the defendant, to 
whom no fraud was imputable ; there was no /ale to Kent, 
vor any general delivery fo as to give him the abſolute diſpoſition of 
#; for the officers of the yard would not have permitted 
him to have ſold it to any other, nor to have uſed it, except 
for the purpoſes of the contract: this therefore could not 
enable Kent to get credit on this property; they therefore 
gave judgment for the defendant, 5 | 


. And it ſeems to be admitted as a general rule, That 
e jn all caſes where the bankrupt has made any fale or mort- P 
« gage of any part of his property, of which poſſeſſion 
% could not then be given, that where the perſon ro whom 
% ſuch ſale or mortgage has been made has an opportunity 
« of taking poſſeſſion of the property, and neglects to do 
it, that he ſhall loſe that equitable lien he is entitled to as 
« againſt the property; but that where he uſes every means 
« to acquire the legal poſſeſſion, that in that caſe he ſhall be 
„ entitled.“ | | 


| For where Syeds the bankrupt having received advice Lempriere v. 
from a correſpondent in America, that a quantity of Brazil- - _— FE 
ito wood was about to be {ſhipped on his account, he pro- . = 
cured an inſurance thereon, and then applied to the de- Cafe. cit. | 
fendant Paſley to advance him a ſum of money on the cre- 1 5 
dit of the goods and the policy of inſurance; Paſſey agreed 8 
to lend the money, and the bankrupt, by a ſtamped in- 

ſtrument, bound himſelf to deliver to the defendant the 
Braziletio wood, and alſo to depoſit in his hands the policy 
of inſurance and letter of advice, and to indorſe and hand 
over to him the bill of lading when it arrived. The policy and 
letter of advice were depoſited with the defendant; the bill 
of lading was alſo indorſed over when it arrived, but it was 
aſter Syed had committed an act of bankruptcy; this was 
on the 2d of February, and the commiſhon iſſued the roth; 
the ſhip arrived in April, and the defendant got poſſeſſion of 
the goods, for which the plaintiffs now brought trover ; 2 
Mr. Juſtice Aſoburſi delivered the opinion of the Court, That 569 1 
as between a perſon who has an equitable lien, and a thirxd 5 
perſon 20% purchaſes for a valuable conſideration, and without 
notice, the equitable title, though prior, ſhall not over- 
reach the title of the vendee; for the title of him who has 
a fair poſſeſſion, and an equitable title, ſhall be preferred to 
that of a mere equitable title ; but as between the perſon 
who has the equitable lien and the aſſignees, if the lien ſub- 
liſted before the bankruptcy, they ſhall never recover or re- ” 1 

nin the thing, without diſcharging the money due; the 
| e Ee party 


569 


TROVER. 
party who has the equitable lien ought not to be on a footing 


with the reſt of the creditors, for whom the aſſignees are 


Mace v. Cadell. 
Cowp. 232. 


truſtees; for the creditors truſted to a perſonal credit, but 
he to the thing; the aſſignees muſt ſtand in the place of the 
bankrupt, and take the thing ſubject to all the equitable liens 
to which it would have been ſubject in the hands of the 


bankrupt himſelf. It might be great inconvenience to 


commerce if it were to be laid down as law, that a man 
could never take up money on the credit of goods con- 
ſigned till they actually arrived in port: there ſeems to be 


no inconvenience on the other ſide, nor can it be any inlet 


to fraud; for no perſon can be taken in to lend money on 


the credit of the cargo after the party has parted with all 


the documents, and delivered them to him who has the firſt 
lien. | | ES 


6. © The ſtatute extends as well to goods entruſted to 
& the bankrupt by a third perſon, and of which by diſ- 
« poſing of them he is the viſible owner, as to caſes where 
« the bankrupt himſelf, being the original owner, remains 
C in poſſeſſion after having ſold them; for the miſchief is 
& equal of creating a fictitious credit.“ | 


For where in this caſe, Mace the plaintiff kept a public- 
houſe, had a licence, and ſaid ſhe was married to one Pen- 


rice; ſhe went to the exciſe-office, had his name entered in 


Bryſon v. Wylie. 
Cooke B.L. 391. 


the books, with a note in the margin „ married;” Penrice 


had the licence, and continued in poſſeſhon of the houſe and 


oods from that time till he abſconded, and ſo committed 
an act of bankruptcy: Mace the plaintiff claimed the goods 
in queſtion ; firſt, as under a bill of ſale from Penrice ; but 
afterwards as her own original property, and denied her 
being married to Penrice : the Court were of opinion, That 
this was a poſſeſſion of goods in the bankrupt within the 
ſtatute of Jac. and the plaintiff was nonſuited. „ 


So where Bry/on being poſſeſſed of a dyer's plant, ſold it 
to Simpſon for 1651. 16s, 6d, Simpan gave Bryſon two pro- 
miſſory notes in payment, dated 19th of January 1780; one 


for the ſum of 821. 13s. 6d. payable the 4th of January 
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1781; the other for the ſame ſum, payable the 6th of Ja- 
nuary 1782: when the firſt note became due, Simpſon was 
unable to pay it; and Bryſon offered to take back the plant, 
and return the notes, and agreed to let him have the plant 
at the rate of 51. per ann. for the term of three years: to 
this propoſal Simpſon agreed, and a deed was accordingly ex- 
ecuted, by which it was agreed that Bryſon ſhould let the 
plant to Simpſon ; and that if he ſhould make default in any 
of the quarterly payments, or in the performance of any of 
the covenants, that the term granted ſhould ceaſe, and Simp- 


fon ſhould deliver up the plant to Bryſon. There was a me- 


morandum at the bottom of the deed, that Bryſon had put 
S 7 85 Simpfom 


he may recover them in this action. 


Simpſon in full poſſeſſion of the plant, by delivering to him a 
winch in the name of the whole. On the 5th of July 1783, 


Si mpſem had a commiſſion ſued out againſt him; and the 
meſſenger took poſſeſſion of the plant: the Court held clearly, 


That this was a poſſeſſion in the bankrupt, within the ſtatute 
of Fac. and belonged to the aſſignees. | 


« But in ſuch caſe the bankrupt muſt appear as the owner ; 
« for if from the nature of his buſineſs the preſumption of 
« the goods being his property is excluded, they ſhall not 
« be liable to his bankruptcy.” | 9 


As in the caſe of gold/miths and factors, who do not deal LApoſtrie v. ; - 
on their own ſtock, but that of others : as in this caſe, which Le Plaiſtrier. 
was trover againſt the aſſignee of one Levi, to whom before 1 P. Wms. 318. 
his bankruptcy the plaintiff had entruſted a parcel of diamonds | 
zo ſell; on a caſe made, the Court of King's Bench were of 
opinion, That the bankrupt having no more than a bare au- 
thority to ſell for his uſe, that they were not liable to Levi's 
bankruptcy. 


C So in the caſe of Factors, goods conſigned to them merely 


4 for ſale, are not liable to their bankruptcy.” 


For if a merchant conſigns goods to a factor, and hs be- Godfrey v. 
comes a bankrupt, the goods ſtill remaining in his poſſeſſion, Faro. 84. 
they ſhall ſtill be deemed the property of the merchant ; and e e 


80 if the factor had ſold the goods conſigned to him, W 
and received the money, and died indebted in debts of an Jacob. 
higher nature, if it could be proved that the money ſo re- 1 0 


ceived had been inveſted in other goods, theſe ſhall be 


deemed to belong to the merchant's eſtate, not to the 


factor's; but if the money had remained in ſpecie, it had 


belonged to the factor's eſtate, and gone to anſwer the debts 
of an higher nature; for the money has no mark to be fol- 
lowed by. Ee | 


But where the factor had for the merchant's goods taken per 14. Hard. 


_ notes, inſtead of money, the Court of Common Pleas held, wicke. 


That the merchant ſhould have the notes, as they could be 234. 
traced. 5 ũ pe. - eee 1 

And ſo if a factor had ſold the goods conſigned to him, Scott v. Salmon, 
and become a bankrupt, the merchant muſt come in as a Hil. 16G. 2. 
creditor under the commiſſion; though if he had laid out Buller N. P. 43. 
the money in other goods for the merchant, the merchant ſhall - 
have them: ſo if the factor had ſold for payment at a future 


day, the merchant ſhall have the money. . 
As where the plaintiff, living in Ireland, employed B. in Garret v. cul- 


London to ſell goods for him: B. ſold them to J. S., the _ E. 120. 6 
plaintiff at the time was ignorant to whom they were ſold, lag cis . 
and J. S. was ignorant whoſe property they were; B. be- 
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eame a bankrupt, and J. S. paid the money to the defend. 
ants, his aſſignees: the plaintiff brought an action for the 
money againſt the aſſignees, and recovered; for though it 
Was agreed, that a payment by J. S. to B. was a diſcharge 
for him againſt the plaintiff his principal, yet the debt was 
not in law to him, but to the plaintiff whoſe goods were 
ſold; and therefore was not aſſigned to the defendants under 
the general aſſignment of all t.ieir debts, but remained due 
to A. as it was before; ſo that being paid to the defend- 
ants who had no right to it, jt was a payment under a miſ- 

take, and ſo was recoverable from them. OS 


II parte Mur. And where the factor had a del credere commiſſion, the 


| * ſame point was decided by the chancellor. 


& And the caſe is the ſame of goods which the bankrupt 
« has in his poſſeſſion, as executor or adminiſtrator, for the 
& ſtatute does not extend to theſe.” | 


Ex part Marſh. For where one Harſh died poſſeſſed of about 2000). and 

9 ſome plate, leaving a widow and children, the widow mar- 
ried a man who became a bankrupt: the queſtion was, 
Whether the aſſignees of the fecond huſband wers entitled 
to the plate which had been left in the poſſeſſion of the 
bankrupt? Lord Hardwicke ſaid, That it certainly was not 
within the ſtatute z becauſe the adminiſtratrix had them in 
auter droit, and the huſband could have them in no better 
right, and therefore they could not belong to his eſtate. _ 


7. © So that the criterion of what poſſeſſion ſhall ſubject 
« the goods { others in a trader's poſſeſhon to his bankruptcy, 
« js the exertion of any act of ownerſhip unconnected with 
cc any circumſtances of doubtfu] property, or the appearing 
e to have ſuch power and right.“ 1 


wehe,, Therefore, where a bankrupt was left in poſſeſſion of his | 
. houſe and goods by his aſſignees, after obtaining his certiſi- 


| cate, for the purpoſe of collecting his debts, and during that 
J 572 ] time traded for himſelf, it was adjudged, That this was not 
ſuch a poſſeſſion as ſhould ſubject them to be taken by the 
aſſignees under a ſecond commiſſion. N 8 


1 So where in trover by the plaintiff as truſtee for the 
3 T. Rep. 618. wife of the bankrupt, the caſe was, That on the inter- 
marriage of the wife, by deed made previous to her mar- 
riage, all the wife's ſtock in trade as a milliner, book- 
debts, and other effects of the wife, were aſſigned to the 
plaintiff in truſt for her ſeparate uſe; there was no ſche- 
dule, but an inventory of the furniture; at that time, and 
for ſome time after the marriage, ſhe carried on buſineſs 
at a houſe apart from her huſband, in Welbeck-freet, but 
ſome time after, ſhe removed to his houſe in Marybone- 
fireet, where he was a linen draper; and carried on her 


buſineſs in a ſeparate apartment; it appeared that 1 a 


n 
N 


band paid the rent of the houſe, and had been at the expence 


of fitting up the ſhop, but there was contradictory evidence 
| as to the manner of the wiſe's carrying on her buſineſs, 


$72 


whether for her own ſeparate uſe or not. The jury found 


that it was not carried on ſeparately, and found a verdict 


for the defendant for the ſtock in trade; but for the plaintiff 


for the furniture: it was moved, to ſet aſide the verdict as 
to the furniture, as being a poſſeſſion under ſtat. of Fac.; but 
the Court refuſed it, they being of opinion, That there was 
not ſuch an order and diſpoſition by the conſent of the true 


ozwner, as was within the ſtatute; that the truſtee was the 


| legal owner, and he gave no conſent for ſuch purpoſe; and 


the wile's poſſeſſion, in the manner proved at the trial, was 


no evidence of fraud, for ſhe was the agent of the truſtee : 


an objeCtion was made on the part of the defendant, that 
there was no ſchedule when the deed was made; but the 
Court held, That there was nothing in the objection. 


: 2. Theſe are caſes in which the bankrupt is in poſſeſſion. 


of goods at the time he becomes a bankrupt, and which are 


recoverable under the circumſtances now mentioned; but 
goods of which he has not the poſſeſſion, if they have got 


into the hands of others after an act of bankruptcy commit- 


| ted, are in like manner recoverable in this action. 1. For 


the aſſignment of the bankrupt's property has a relation to 
the act of bankruptcy, and the aſſignees ſtand in the bank- 


Monk v. Morris. 
1 Vent. 193. 


rupt's place from that time; that is, the property is in them 


from that time, and they may maintain trover for all goods 
of the bankrupt of which others have obtained poſſeſſion 
from that period. © gre oy 
„And it makes no difference whether the property was 
« in England or elſewhere, for it all belongs to the aſſignees, 
and is by them recoverable.” _ . 


For where the defendants were conſiderable creditors of 


the bankrupt, and reſided in England at the time of the 
bankruptcy; upon the iſſuing of the commiſſion, they knew- 
ing of its iſſuing ſent out an order to their attornies in Rhode 
Ward in America, to attach property of the bankrupt's 


L978 1 


Hunter v. Potts. 

4 T. Rep. 182. 
Phillips v. 

Hunter 

2 H. Black. 40a. 

8. . 


there; the attachments were made there, and the proceeds, 


amounting to 496 /., remitted to the defendants in England ; 


to recover which the action was brought: it was reſolved, 
That by the bankruptcy the whole property of the bankrupt 


veſted in the aſſignees, and that therefore it could not be 


attached by any creditor in England; and that whatever he 


received under ſuch attachment, he was liable to be called 
N ; — 4 2 


©. 


upon to refund to the afſignees, 5 3 


But the perſon abroad who has ſo had the bankrupt's property 
recovered from him, is not, on his coming to England, liable 
to the;afſignees ; for having parted with it under the coercion 


Le Chevalier 
v. Lynch. 
Dougl. 170. 


373 


Coppendale v. 
Bridgen. 
2 Burr. 814. 


in law. 
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of a court of competent juriſdiction, that ſhall juſtify him 
2. © Where the aſſignment of the goods is itſelf an act | 

ce of bankruptcy, and fo the goods aſſigned are recoverable 

« in this action, has already been mentioned; where an act 


© of bankruptcy has been committed, and any perſon ob- 


ce tains poſſeſſion of them afterwards by any means, they are 
ct in like manner recoverable,” | 5 

As where the bankrupt had been arreſted on the 2d of 
May, and on the 4th was charged in execution: on the 
17th of June a fieri facias iſſued againſt him to the defendant 


the ſheriff, who on the 26th levied the money: on the 5th 


of July the commiſſion was taken out on the act of bank- 


ruptey of lying in gaol two months, after which the ſheriff 


Cooper v.Chitty 
and Blackiſton. 
1 Burr. 20. 

1 Black. Rep. 
65. S. Cf 


Ruth v. Baker. 
2 Stra. 996. 


[574] 
Audley v. 


Halſey. 
Cro, Car. 148» 


1 Atk. 262, i 


returned nulla bona, and the return was adjudged to be 
good; for by the relation the property was in the aſſignees 
from the 2d of May. e | 1 


So where the defendants, who were ſheriffs of London, 
had ſeized the goods of the bankrupt, after an act of bank- 
ruptcy committed, but before a commiſſion had been ſued 
out; but before a ſale, a commiſſion had been ſued out, and 
an aſſignment made, notwithſtanding which the defendants 
ſold them; they were held to be liable to trover. | 


Or the action may be maintained againſt the plaintiff who 
ſued out the execution as well as againſt the ſheriff, if he 
can be proved a party to the converſion by giving bond to 
ſecure the ſheriff, and ſo making the act his Ww. 


But to this there are two exceptions : 


1. Where an extent iſſued on a flatute, and the conuſor be- 


came bankrupt after the execution of the extent, but before 


the liberate ; in trover by the aſſignees againſt the defendant, 
who had got poſſeſſion under . liberate, the Court held, 
That the property was diveſted out of the bankrupt by the 
extent, and that the goods were therefore not aſſignable. 
Note, The extent was of the 21ſt of October, the act of 


bankruptcy was on the 3d of November, the liberate was ſued 
out on the 6th, and the commiſſion iſſued the 8th of the 


ſame month. 


2. The ſecond exception is in the caſe of the. crown, for 


the king is not bound by any of the ſtatutes of bankruptcy, 


Praſſey v. 
Dawſon. 
2 Stra. 978. 


he not being named in them; ſo that he is not affected by 
the relation, but only by the afual aſſignment, which changes 


the property. 


As where the bankrupt was indebted to the king, as collefir 
of the land- tax for the precinct of Aldgate, and the commiſ- 


ſioners of the land- tax iſſued their warrant and ſeized his 


"of 


wo Ry w IM 


"oh. hs. bn, 55 
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Fectt after an af of bankruptcy committed ; but the goods 


were not taken away till after the aſſignment under the com- 


_ miſſion; it was held, That the goods being in the hands of 
the crown from the time of the ſeizure, were not affected by 


So where one Edward Lewis was indebted to the king 


by bond, dated the 3d of March, 19 Car. 2., an extent iſſued 
upon that bond teſted the /ame day ith the date of the afſign- 


574 


Rex v. Crump 

& Be 
Parker's Rep, 

126. | 


ment under a commiſſion of” bankruptcy againſt Lewis ; when it 


was held, That the extent ſhould be preferred, 
And where it is enacted by ſtat. 8 Ann. c. 19. (e That all 


rc candles, and all the materials for making them, ſhould be 


« ſubject to the debts and duties to the crown, and all penalties 


and forfeitures for the ſame ;” it was adjudged, That where 8 
a candlemaker was in debt for the ſingle duties, and became 
a bankrupt, and after the aſſignment was convicted in the 


1/2 


Stracey v. Hulſe, 
Dougl. 395. | 
Rex v. Fowler, 
& Attorney 
General v. 
enior. 


Ibid. S. P. 


double duties, that this was a lien on the candles, utenſils, 


Cc. in the hands of the aſſignees, and might be taken from 


them under the ſtatute, notwithNanding the aſſignment ; for 


the aſſignees are the repreſentatives of the bankrupt, and they 


are liable to every equity that would affect him, 


Therefore where an extent iſſues, it ſhall always be zefed 
of the true day it iſſues, and ſhall not be ante-dated ſo as to 


_ over-reach any meſne aſſignments. 


| How far the crown is entitled to a preference by extent 


_ againſt a ſubject, depends upon ſtat. 33 H. 8. c. 39.3 by which 
it is enacted, © That if any ſuit be commenced or taken, or 


« proceſs awarded for the king, that the king's ſuit ſhall 


Rex v. Manny 
2 Stra, 729: 


[5753 


« be preferred, and that he ſhall have the firſt execution 


« againſt any perſon for his debts, / always the king's ſuit 


e be taken and commenced, or proceſs awar. ded for the aid debt 


« af the ſuit of the king, before judgment given for the ſaid other 
"PS a dp 7 
Under this ſtatute it has been held, 


te That if execution upon a judgment iſſues againſt the 


* geods of the king's debtor, under which the goods are 


* taken, and afterwards an extent iſſues, that thoſe goods 


“ Cannot be taken under the extent.“ 


As in this caſe, where the plaintiff, in Eaſter term 
17 Geo. 3., recovered a judgment in the King's Bench againſt 
one Thomas Cann, and on the 16th of April ſued out a fl. fa. 
2 warrant of which was on the 18th delivered to an officer 


of the ſheriff of Surry, who on the ſame day took the goods 
in execution: on the 24th of April an extent iſſued, and wad 
was delivered to the ſheriff before ſale at the plaintiff's exe- 
cution, and the ſheriff returned ulla bona on the plaintiff's _ 
writ ; on an action being brought for the falſe return, the 
| — L 2 n =» Court 


Uppom v. 
Sumner. 
2 Pl. Rep. 1251; 
Rorke v. s | 
Dayrell. 

& T. Rep, 403, 


„ ee 
Court held, That by taking the goods under the plaintiff's 
exeeution, that they were bound, and the extent could not 
prevail. ces „ PE Tp 
3. How far in the caſe of partners the acts of one ſhall 
be affected by the bankruptcy. of the other in the diſpoſal of 
the bankrupt effects, vid. Fox v. Hanbury, poſt. Os 


— 


2. OF TROVE R, WITH REFERENCE TO THE 
| PERSON. e 


+ Under this head I ſhall conſider, iſt, By whom this ac- 
tion may be maintained: 2d, Againſt whom it lies. 


Armorie v. 
Delamirie. 
1 Stra. 505. 


Baſſet V. 
Maynard. 
Cro. Eliz. 810. 


1. BY WHOM TROVER MAY BE MAINTAINED. 


1. Poſlion alone gives a ſufficient title to maintain 


« this action againſt all perſons, except againſt the owner,” 


As where a perſon finds any thing; this gives him ſuch a 
property as will maintain this action againſt any perſon who 
takes it from him, except the rightful owner. — 


80 where Sir Themes Palmer, ſeiſed of wood fold: Goo - 
cord of the timber of it to one Cornford and his aſſigns, to 


be taken by the aſſignment of Sir Thomas Palmer: and Corn- 
ford aſſigned his right to the plaintiff : Sir Thomas afterward 


ſold 4000 cord of timber of the ſame wood to the defendant, 
to be taken at the defendant's election; the 600 cord of wood 


was marked out by Sir Thomas to the plaintiff, who cut it, 
and the defendant took it away; on which the plaintiff 


brought trover and recovered, for though the defendant had 


a right of 4000 cord of wood 10 be taken in any part of the 


Jefſup & al. 


Lord Cullen's © 
caſe, F-. A 
Mich. 14 G. 2. 
Bull. N. P. 33. 


wood, yet the plaintiff having cut, and got poſſeſſion of the 
wood, had thereby a good and ſufficient title. 


So where the plaintiff, claiming a right of common, had 
cut fix load of ruſhes which grew thereon, and the defendant 
denying the. plaintiff's right, had taken and carried them 
away, the plaintiff recovered in trover for them; for though 
the right of common might be doubtful, 'yet having by poſ- 
ſeſſion obtained a ſpecial property in them, he could well 


maintain an action againſt a ſtranger. | 


1 But actual poſſeſſion is not neceſſary to maintain this 
« action.“ 5 | i 


For where in ejectment for a mine, it was offered in evi- 


dence in proof of poſſeſſion, that the leffor of the plaintiff 


had had a verdiCt in trovet for a parcel of lead dug out of 

the mine, it was held not to be ſufficient proof of poſſeſſion, 

as trover might be maintained without poſſeſſion, 
« For a right of poſſeſſion is ſufficient. 


As where 4. being indebted to the plaintiff, and the de- 
fendant to A., and it was agreed between them tha the 
defendant ſhould deliver goods to the plaintiff i in ſatisfaction 


Flewellin v. 
Rave. 


1 Bulſt. 62, 


of A.'s debt, the defendant did not do ſo, but converted 


them to his own uſe ; it was held, That the plaintiff might 
maintain trover, though he never had had Poſſeſſion of the goods, 


ce But if a party has neither the actual an nor _ 


« of actual poſſeſhon, trover will not lie.” 


: For where the plaintiff, who was the landlord of an heat, 
let it ready furniſhed, and the furniture was taken in execu- 
tion by the defendant, who was ſheriff of Kent, on a judg- 
ment againſt a former owner, from. whom the : Plaindf had 


purchaſed, it was adjudged, That as the plainti 
furniture for a time, which was then unexpired, ſo that he 


had not then a right of R_—_ that he could not mantyn 
wh action. | 
2. „But to ſupport this Abs proper in la ur is 
« « eſſentially neceſſary,” _ 
For where the plaintiff had ordered a trade eſman to 1 goods 


by an hoyman, and the tradeſman ſent the goods by a porter 


to the houſe where the hoyman reſided when in town; but 
he not being there, the porter /ef? the goods with the landlord 
of the houſe, and the goods were loſt ; it was held, That the 
plaintiſf could not have trover for the goods; for the property 
never veſted in him for want of delivery, but ſtill remained in 


the tradeſman ; though it had been otherwiſe, had the de- 
livery been to the ſervant of the hoyman, or one employed 


by him to receive goods; for a delivery to them would have 
veſted the property in the plaintiff, Ante, fol. 14. 


| So where the plaintiff had exchanged an horſe with the 
_ defendant, and given poſſeſſion, of it, it was held, That though 
the exchange might have been unfair in the warranty, yet 


that trover would not lie for it, for the property was He out 


of the plainti ff by the exchange. 


S8o where goods were condemned in the 2. xchequer, nod pro- 
claimed as forfeited, it was adjudged, That the property aua 


: againſt the perſon who had ſeized them. 


But a parol gift of goods, without ſome act of delivery : 


«© will not transfer a property.“ 


For where the plaintiff's inteſtate lodged at the 4 


ant's houſe, and had furniture and plate there, and was 


proved to have ſaid, that whatever he brought into thoſe 


| lodgings he would never take away, but give to the defend- 
and now upon trover for theſe things, it was 


ruled at Ny/ Prius by the Chief Juſtice, That a parol gift 


an's wiſe : 


| without ſome 50 of —— would not alter the properee, 
3 


Ekins v. Smith, 


thereby fo altered, that neither treſpaſs nor trover would lie mond, 3 336. 


| Smith v. Smith, 


Gordon bh 
Harpur. : 
7 J. Rop. 9. | 


had let the 


| Colſton V. 


Woofſton. - 
Trin. 3 Ann. 
Per Hok, at 

G. Hall. 

Bull. N. P. 35. 


(5711 
Power v. Wells. 


Cowp. $19. | 
2 Ref. | 


Sir Th. Ray- 


2 Stra · 95 5. 
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and that ſuch an act was neceſſary to eſtabliſh a donatio mortis 
cauſa, It then became a queſtion, if there had been any 
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delivery? and to prove one, the defendant ſhewed, that the 


inteſtate when he left town, uſed to leave the key of his 


rooms with the defendant; and this was ruled to be ſuffi- 


cient, and the defendant had a verdict, 


1. © But an abſolute property is not neceſſary, as a perſon 


« having a ſpecial property may maintain the action.“ 7 


Wilbraham 
V. Snow. ' 
1 Lev. 282. 


x Mod. 31. 


Per Powell, | 
Middl. Circ. 
Bull. N. P. 33. 


Sir Wm. 
Courtney's caſe. 
Salk. MSS. 

| Bull. N. P. 33: 


Elizabeth 
Counteſs of 
Rutland v. 
Iſabel Counteſs 
of Rutland. 
Cro, Eliz. 377. 


i 4 578 ] 


Tremling v. 
Clutterbook. 
Style 48. 


As where the goods are ſeized by the ſheriff under a f. fa. 
the ſheriff may maintain this aCtion againſt any perſon for 


taking and converting them to his own uſe. 


So a carrier may maintain trover for goods entruſted to 
him to carry, which have been taken out of his poſſeſſion, 


So if an houſe let for years be blown down, the leſſee may 


have trover for the timber, though the property be in the re- 


verſioner. 


So the lord of a manor who ſeizes an gſtray or wreck, may, 
before the year and day expired, have trover for it againſt a 
ſtranger ; ſor he has a poſſeſſion that may become a pro- 
perty. 8 "#5 115 


* 2. It was formerly the opinion, That executors could not 


maintain this action (Savill 133); but it is now ſettled that 


they may have this action for a converſion of goods in the liſe- 
time of their teftators, by the equity of ſtat. 4 Ed. 3. as well 
as for a converſion in their own times. 


Under this head it has been reſolved, 


1. That if the wife is executrix, the huſband may join in 
the action; for the poſſeſſion of the wife, as execuirix, is 
the poflclſion of the huſband, and the damages recovered 


may concern them both. 


Lord Haftings 

v. Sir Archibald 
Douglas. 

Cro. Car. 343. 

2 Vern. 246. 


Long v. Hebb. 
Per Rolle, 

Ch. juſt. 
Style 347, 


x Stra. 60. 


2. If the huſband deviſes away jewels, or ſuch things as 
are paraphernalia to the wife, ſhe cannot hold them; but 
they are recoverable by the huſband's executor from her. 
But if the huſband dies intęſtate, or by will does not diſpoſe of 
the jewels, & c. ſhe ſhall have them. „„ 1 


4. An adminiſtrator may maintain this action for the taking 


of the goods of the inteſtate by one before the letters of admi- 
niſtration granted for the letters of adminiſtration relate to 
-» 


the death of the inteſtate. ; 
So he may for a zaking in the lifetime of the teftator. 185 
Under this head it has been decided, 


1 That an executor de ſon tort is liable to this action at 
the ſuit of the adminiſtrator. e 


And 


And though in ſuch action it appeared that the goods for Anon. 
which the action was brought had been taken in execution, “ Vent. 349. 
upon a judgment obtained againſt the defendant as executor 8 
ie ſon tort by a creditor of the inteſtate, yet it was held to 
be no diſcharge; for men ſhould be diſcouraged from med- 
dling with inteſtate eſtates : though this had been a good 
diſcharge againſt another creditor who ſued him in the ſame 
gigs © 18 | Dre fer: 
2. If an adminiſtration has been granted to any perfon, Wilſon v. 
and the adminiſtration is afterwards repealed, and admini- — 
{tration granted to another, the firſt adminiſtrator ſhall not c . Eliz 459. 
be liable in this action for the goods which he diſpoſed of; S. Cc. 
but all diſpoſitions by him made ſhall be valid. | | 


3. It was held by two juſtices in this caſe againſt Holt, Whitehall 

That where a perſon, before adminiſtration granted to him, dats; e 
permitted a perſon to take the goods of the inteſtate, that 1 Mod hd 1 * 
this aſſent ſhould bar him in an action of trover for theſe S. CG. 


goods brought after adminiſtration granted. 


5. Baron and feme may join in this action for goods Blackbornetux. 
which were the property of the wife before marriage, and een 
which goods came to the hands of the defendant before ee ee | 
marriage, though they have been converted after; for though [ 579 J 
the converſion is the ground of the action, and therefore the _ | 
huſband may ſue alone, yet the inception of the cauſe of 

action was in the wife, by the trdver before marriage. 


2. AGAINST wHOM THIS ACTION MAY BE MAINTAINED. 


1. The owner of goods may maintain trover for them 

« againſt any perſon into whoſe hands they may have fallen, 

te though the perſon in whoſe poſſeſhon they are found may _ 
c have honeſtly obtained it, provided it was not by /ale in 

« market overt, or by other fair transfer.” _ i | 


As where the plaintiff /ef? jervels ſealed up with his banker 1 
for ſafe cuflody only, and 110 e ee open the ſeal and Hom? 5 
pawned the jewels to the defendant, the plaintiff brought . Will * 
trover for them; when it was adjudged, 1ſt, That the banker 8, W“ 
deing a mere bailee for ſafe cuſtody, had no authority to 

open the bag; and by ſo doing was a treſpaſſer : 2d, That 

the defendant could obtain no property in the jewels, except 

by a ſale in market overt : 3d, That pawning was no ſale in 
market overt, and therefore that the property ſtill remained 

in the owner; (the plaintiff, ) who might well maintain this 

action to recover them. Reis e 


So where the plaintiff gave lottery- tickets to a goldſmith rordv.Hopkins 
to receive the money for him, and the gold{mith having be- Salk. 283. 
fore given to the defendant a note to deliyer to him ſo many 
lottery- tickets, delivered to him the tickets he had receive 
from the plaintiff; it was adjudged, That this was not ſuch 

Con Eo WS a4 transfer 
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G b':s's caſe, 
1 Leon. 158. 


Anon. 
x Salk. 126. 
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Tinkler Ve 
Poole. 
5 Burr. 2657. 
3. e. & 


Chapman v. 
Lamb. | 
2 Stra. 943 · 


Shipwick v. 
Blanchard. 
6 T. Rep. 298. 


Terkins, Aff. 
of Hughes, 
v. Smith. 

3 WII. 328. 
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2 transfer as changed the property, but that the plaintiff ü 


might maintain trover for them. 


So where in trover for a horſe, it appeared that he had 
been ſtolen from the plaintiff by one P., who had ſold him 
to the defendant, under the name of Lyfter, in market overt, 


and the aſſumed name of Lyſter was entered in the toll. 


book; it was adjudged by the Court, That this being by a 


falſe name, was not ſuch a ſale as ſhould alter the property. 


« But where there has been a fair and regular transfer of 


te the thing in queſtion, this action will not lie.” 


As where a bank bill, payable to A. or bearer, was loſt 
by 4. and found by a ſtranger, who transferred it to the 
defendant; it was held, "That though 4. might have trover 


againſt the ſtranger, yet that it would not lie againſt the | 
defendant, who by the fair courſe of trade had obtained a 


property in it. Vide Miller v. Race, ante, fol. 39. 


2. © When the taking of the goods has been tortious, an ac- 
ce tual converſion 10 the party's own uſe is not neceſlary to 


tc maintain this action.“ 


As in the caſe of goods ſeized by cuſtom-houſe officers which are 
not liable to duties, as the wearing apparel and neceſſaries of 


paſſengers on board ſhips; for theſe trover will lie againſt 

the cuſtom-houſe officers who may have ſeized them, though 

the goods are /odged in his majeſty's ſtores, and fo are not con- 
verted 10 the uſe of the defendant the officer. 


So where the plaintiff's goods were taken as a diſtreſs by 


the defendant, claiming as aſſignee of the plaintiff's landlord, 
under a bankruptcy, but which commiſſion could not be ſup- 


ported, and the plaintiff paid a ſum of money to have the 


goods reſtored; it was adjudged, 1ſt, That though the taking 
them was as a diſtreſs and in the character of aſſignee, not 


tortiouſly for the party's own uſe, that it was a ſufficient 
taking to ſupport the action; and 2dly, That the receiving 


money from the plaintiff in order to have them returned, was 
a ſufficient converſion. | . | 


cc So trover will lie againſt a ſervant for goods which he 


cc has wron gfully obtained, though they have been converted to 


„„ ihe maſter,” 5 
For where Hughes, the bankrupt, was poſſeſſed of the 


goods for which the action was brought on the 22d of Sep- 


tember, on which day he became a bankrupt : on the 23d of 
September the defendant Smith, who was ſervant and rider to 


Mr. Gorraway, to whom the bankrupt was conſiderably in- 
debted, went to his ſhop to get the money, which was ſhut | 
up; but the bankrupt delivered to him the goods in queſ- 


tion, and he gave a receipt for them in his maſter's rame, 


| and 


SMEWEEMOaor” cc i. Er 


* 


Y q 
Ind ſold them for his uſe: it was objected, That the action 


os 


would not lie, the converſion being to the mafter'® uſe ; but 


per Cur. The point is, Whether the defendant is not a wrong- 
doer? if he is, no authority he could derive from his maſter 
could excuſe lim. The bankrupt had no right to deliver 
the goods to Smith, nor Smith to diſpoſe of them; and the 
giſt of the action of trover is the diſpoſal and converſion of 
the goods of another wrongfully. 


< 


« But where the taling has not been tortious, there muſt be 
« ſome evidence of a converſion.” | 


As where trover was brought againſt the defendants as 
wharfingers, to whom certain goods of the plaintiff had been de- 
livered, and which they had not delivered to the owner. 
The goods were loſt or ſtolen out of the defendants poſſeſ- 

fron. The plaintiff, before the commencement of the action, 
demanded the goods and tendered the wharfage 5 the goods 
not being delivered, he brought this action for them, when 
it was held, That for goods ſtolen or loſt out of the wharf- 
inger's poſſeſhon, this action would not lie; for to maintain 


Ros v. Johnſon 
anc Dawſon, 
5 Burr. 2825. 


[581] 


trover an injurious converſion ought to be proved, and that 
a bare nou- delivery was not ſufficient, as this might have been 


a mere omiſſion, for which the remedy ſhould be an action on 
the caſe, not trover, which ſuppoſes an actual wrang.. 
| But where a carrier was intruſted with goodls to carry, 
and by miſtake delivered them to a wrong pe1:ſon, it was 
ruled by Lord Kenyon, that trover was maintaiable againſt 
Aliter if the carrier had loſt the goods by neg ligence. 


« But if one man is entruſted with the goods of another, 


Youll y. 
Harbottle. 
Peake Caſ. N. P. 


49 


An dn. 
Sallt. 655. 


« and puts them into the poſſeſſion of a third perſom, contrary to 


« orders, it is a converſion; and trover may be maintained 
-- * for them“ | | GEE 


As where the plaintiff was owner of goods on board the 
defendant's veſſel, then lying in the Thames, and he directed 


Syeds v. Hay. | 
4 T. Rep. 260. 


the defendant not to land the goods at the wharf at which the 
_ veſſel lay : the defendant promiſed not to do ſo, but after- 
ward, apprehending that the wharfinger had a lien for his 


fees on the goods, becauſe the veſſel was unlo: ded at the 


wharf, he delivered the goods to the wharfinge r, who was 


ready to deliver them on payment of the fees. It was ob- 


jected, rhat the action ſhould be cafe for the miſdelivery, 


and that trover would not lie, as the plaintiff's right to the 


goods was not denied; but it was adjudged, J hat though 
the right was ſo admitted, that a charge was brought on 
the plaintiff for the fees; and the goods being delivered 


againſt the owner's orders, and no right being thewn to the 


wharfage as ſet up, that it was a converſion, an d the action 
maintain. ble, To e . | | 
8 6 It 
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Richard ſon v. 
Atkinſon. 
1 Stra. 576. 


Per Popham, 
Goldſb. 17 5. 
1 Dany, 21. 


Per Lord M:ins- 


ſield. 
4 Burr. 2221. 
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Krutzer v. 
Wilcox. 

2 Eurr. 936. 
Drinkwater v. 
Goodwin. 

f Cowp. 251 · 


Foxcraſt v. 
Devonſhire. 
2 Purr. 942. 

1 Bl. Rep. 193. 
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« Tt is not neceſſary to ſupport this action that the owner 
„ ſhould be abſolutely deprived of his goods by the converſion _ 


*« of him who has had poſſeſſion of them; for damages are 


& recoverable in this action for any partial converſion or uſer 


“of the goods of another by the owner, after he has re. 
covered poſſeſſion of them.“ x Es 


As where a carrier took part of the liquor out of a veſſel 


which he was employed to carry, and filled it up with 


water; it was adjudged to be a converſion of the whole, and 


the plaintiff recovered accordingly. 


90 if a man takes my horſe and rides him, and afterwards 


delivers him to me, yet 1 may maintain trover againſt him; 
for the riding is a converſion, and the redelivery will only 


go in mitigation of damages. 


4. © Wherever the law has given a lien upon any goods 


& or other things of value, there the retaining of them ſhall 
e not ſubject the perſon to an action of trover.“ 


* 1. This doctrine in favcur of liens, the courts of late 
years have much leaned to, for the convenience of trade; 


allowing it, firſt, Where there is an expreſs contract to that 


Hect; and ſecondly, Where it is implied, either from the 
uſage of the trade or the manner of dealing between the parties, 


As, 1. A factor has a lien upon goods conſigned to him, 
not merely for what 1s due for thoſe goods, but for the 


balance of a general account, and for which he may retain 


them. So he has a lien on the money in the hands of the 


buyer, 
And thaugh, in this caſe, goods had been conſigned to 


a factor by a trader, and e factor knew the trader was it 


' inſolvent circumſlances, but he, nevertheleſs, advanced him 


money on the credit of the goods; it was adjudged, That 
he was entitled to a hen againſt them for the money he had 


advanced, and ſhould hold them againſt the aſſignees of the 


conſignor. 


ſourdair & al. 

An. of Leſevre 
v. Nowlan. 
Lip. C. N. P. 66. 
Naylor v. 
Nfianglcs. 
Eipin. Caſ. N. P. 
2 OJ» 


So bankers have a lien on bills or notes paid into their 
houſes for the balance of a general account. 


S9 has a wharfinger on goods brought to his wharf. 


2. In the caſe of manufacturers, the lien which they 


te have againſt the goods entruſted to them to manufacture, 
« js not a general one, but confined 1% the work done to the 


% goods themſelves, unleſs the expreſs uſage of the trade is 


Ex parte | 
Ockenden. 
1 Atk, 225, 


« proved to the contrary.” 


As where the bankrupt was a flour- factor, and had em- 
ployed the petitioner, who was a miller; and he having 
always a large quantity of corn in his hands, and a great 


oe 


00 


ße goods themſelves. 


| TROVER. 
number of ſacks, had, relying on theſe as a ſecurity, truſted 
the bankrupt very largely; and when he became bankrupt, 


he owed to the petitioner 2861. for grinding done before, 


582 


and 161 for grinding corn then in hands, which corn and 


ſacks the petitioner inſiſted upon holding for his debt. But 


eneral cuſtom for a lien, that it only depended on the bail- 
ment proceeding from a delivery of goods for a particular 
purpoſe, awhich could not be extended beyond the work done to 


So that a manufacturer who takes in goods for a particular 
purpoſe (as to dye them) has a lien on them for the work 


Ahne to the goods themſelves ; but cannot retain them for any 
other d-mand againſt the owner of the goods, was held by the 


Court of King's Bench in this caſe. | | | 

Vet, where the dyers in the neighbcurhood of Mancheſter 
had publiſhed reſolutions, agreed upon. amongſt themſelves 
at a public meeting, That they would not receive any more 
goods to he dyed, We, but on condition that they reſpectively 


Lord Hardwicke held, That as the petitioner had ſhewn 0 


Green v. 
Farmer. 
4 Burr. 2214. 


Kirkman & al. 
Aſſ of Walker 
v. Shaw. 


6 T. Rep. 14. 


ſhould have a lien on thoſe goods for their general balance; 


the Court of King's Bench held this to be good in law, and 


that any one, who after notice of it delivers goods to any of 


thoſe dyers, muſt be taken to have aſſented to thoſe terms, 


and conſequently cannot demand goods fo delivered without 


paying the balance of his general account. 


« But the 1 ge of trade will create a general lien,” 


As where it was proved to be the uſage for packers to lend 


money to clothiers, and the clothes left to he packed were 
conſidered as a pledge, not only for the packing, but “for the 
han of the money likewiſe; and here the bankrupt, who was 
a clothier, having borrowed money on a note of hand from 
the petitioner, who was a packer, but at a time when he had 
no dealings with him, and the bankrupt having afterwards 


ſent him cloth to pack, it was held, That he might retain 
the cloth for the debt, as well as for the price of packing. 


3. © In the caſe of pawns, The pawning, from the na- 


e ture of the tranſaction, creates of itſelf a lien.“ 


And where a teſtator had borrowed a ſum of money upon 
jewels, and afterwards borrowed three other ſeveral ſums, 


for each of which he gave his note, without taking any notice 4 


of the jewels, it was determined in Chancery, That the 
borrower's executors ſhould not redeem the jewels without 
paying the money due on the notes; for it muſt be preſumed 
that the pawnee truſted to the pledge he had in his hands, 


Ex parte Deeze. 
1 Atk. 237, 
& 223. 
Dowaman v. 
Mathews, 

Pre. Chane. 
880. S. P. 


* 


Demainbray v;z 
Mctca'f. 
Prec. Chanc. 


8. C. | 
Quot. rAtk. 236, 


by the money being lent ſubſequent to the pawning, which 


excluded the preſumption of any truſt to the perſon: but if 


the loan had been prior to the pawning, there had been no 


lien. 


£c But 8 
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But though the act of pawning creates a lien in favour 
e of the pawnee, yet it cannot give him a greater intereſt in 
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# &# 


„the thing pawned than the pawner himſelf had.“ 


Hoare v. Parker. Therefore where a tenant for life of plate, pawned it to a 


2 T. Rep. 378. pawnbroker and died, it was adjudged, That though the 
pawnbroker had no notice of the property the perſon pawning 


had in the thing, that he could have no lien on the plate as 


- againſt him in remainder, 


Ex parte Shank. 4. If a perſon in England repairs a fbip, he has no lien 

3 Atk. 234. againſt the body of the ſhip for the repairs done to her: 
though for repairs done beyond ſea, the maſter may hypothe. 
cate the ſhip herſelf. e 5 


Wikinsv. So neither has the maſter any len on the ſhip for any 
Carmachael, | eee Oe . 1 X | | 
money expended by him in repairs on her in England, or 


Dougl. 97. . 
a for money due for his own wages; for ſuch contracts are 


entirely perſonal. 
« But where a perſon ſaves goods out of a ſhip which is 
* in danger, he ſhall have a lien on the goods for ſalvage.” 


Hartford v. As where the ſhip took fire, and the defendants, at the 
1 hazard of their lives, ſaved the goods; it was held by Chief 


398. Juſtice Holt, That in trover for the goods, the defendants 
{ 584 ] might give in evidence, that they detained them till paid for 
| the ſalvage. | 5 | | 


Robinſon v. 5. An innkeeper hath by law a right to detain an hork left 
Waker. 63. with him till he is paid for his keeping; for as he is by law 
: Rolle's Rep. compellable to receive a gueſt and his horſe, ſo he ſhall have 
449- this remedy. And though in this cafe the horſe had been 
brought to the inn by a ſtranger, without the owner's know- 
ledge, and was afterwards claimed by the owner, yet it was 
held, That the innkecper might notwithſtanding keep the 
horſe till paid; for fo by pretended ignorance that his horſe 
was ſent to an inn, might the owner defraud the innkeeper, 


by getting his keeping for nothing. 


York v. So that to give this right of retainer, it is not therefore 

Grindſtone. neceſſary that the owner ſhould be a gueſt ; for merely leaving 

Salk. 388. his horſe at an inn gives this right of retainer till paid for 
his keeping to the innkeeper. | 


Jones v. Pearle, But this power of retaining is only while the horſe remains 


OE 557" in the innkeeper*s poſſeſſion ; for if he ſuffers the horſe to be 
1 phe poo taken away, and the horſe 1s brought again to his inn, he 
2 Brownl. 2 54. cannot retain him for the former demand. 5 

SY #- 


Per Ld. Kenyen. And this privilege of retainer is confined to innkeepers; 


e e Ye | for a livery flable-keeper has no ſuch privilege to detain an 
Site. Mich. - Horſe for his keeping; for it is allowed to * 


32 C. 3. MS. ground of their being ob' ige to receive gueſts eſe 


for a parcel of goods, the property of the plaintiff, which 
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| horſes; but that is not the eaſe of livery ſtable-keepers, who 
rely on the contract. ee — 


o the innkeeper cannot fell the horſe except in London, 
where, by the cuſtom, he may ſell the horſe for his keep- 


ing; and therefore in this caſe, where an innkeeper had 
been in debt to an innkeeper at Glaftenbury for the keeping of 


his horſes, and he ſeized and ſold three of the carrier's horſes, 
the carrier recovered in this action. RS . 
80 by the cuſtoms of London and Exeter, if an horſe at 
an inn eats out the price of his head, the innkeeper may have 
a reaſonable appraiſement of his value made by four of his 


_ neighbours, and fake him as his own, according to that valu- 


ation, for his debt. HE, 
6. So a carrier may detain goods entruſted to him to 
carry, till he is paid for their carriage. g | 

But a carrier or warchouſeman has no lien on goods for 
booking or warehouſe-room when the goods are taken by 


the owner from the waggon, and have never been in the 
warchouſe. | 3 | | 


7. An attorney has a lien againſt the papers, ©. of his 
te client, and may retain them till paid his bill of coſts.“ 

*But where a clerk in court advanced money to a ſolicitor 
to carry on a cauſe, it was adjudged, That he could not 
detain the client's papers as a pledge for the money advanced 
by him to the ſolicitor, but ſhould have recourſe to the ſo- 
licitor Tumſelf, | = | 


8. But this right of lien being admitted for the benefit 


4 of trade, it ſhall be confined in its operation t that only.” 


Therefore where the owner of five cows put them to paſ- 


ture with the defendant, and agreed to pay him 129. per 
week for each cow, and afterwards the owner ſold them to 


the plaintiff; it was adjudged, That the defendant could not 
juſtify the detaining them for their keeping, but was put to 
his ation againſt the firſt owner. | 8 


So if an horſe be diſtrained to compel an appearance in 


the hundred court ; after an appearance, the perſon who 
took the horſe cannot juſtify detaining him till paid for his 
keeping, 5 N e | 


8o where A. purchaſed an intereſt in a leaſe, and the 


writings were left in the hands of an attorney to draw an 


aſſignment, which he did, and it was executed; it was held, 


2 he could not refuſe to deliver it up to A. till paid 
for it. | 35 = 8 


So where the defendant paid the duty at the cuſtom-houſe 


had 
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Quot. 3 Bulſt. 
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Skinner v. 


_  Upſhaw. 
2Ld.Raym 752. 


Lambert v. 
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Eſpin, Caſ. N. P. 
1 19. 


Per Ld. Mans- 
field. 


Dougl. 226, 


Grey v. 
Cockerell. 
2 Atk. 114. 
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Binſtead v. 
- Buck. 
2 Bl. Rep. 1117. 


Nicholſon v. 
Chapman. 
2 H. Black. 254+ 


had come home in the ſame ſhip with other goods of the 
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defendant's; it was held, That he ſhould not retain the goods 
till paid what he had advanced for the duty; for he might 


have his action for the money. ; 
This caſe of Stone v. Lingwood has been over-ruled by 
Lord Mansfield. Vide 4 Burr. 2212828. 


So where in trover for a dog, the defendant juſtified the 
detaining him, on the ground that the dog had ſtrayed ca. 
ſually to his houſe, where he had kept him twenty weeks, 
and demanded the expence of his keeping ; on a caſe made, 
Whether the refuſal amounted to a converſion? the defend. 
ant's counſel declined to argue it; ſo the pgſtea was ordered 
to the plaintiff. 5 „„ | | 


So where a quantity of timber, which had been placed in 
a dock on the river Thames, and the ropes had looſened, in 
conſequence of which the timber floated down the river, and 
was left by the tide on a towing-path at Wimbledon, where it 


| was found by the defendant, and conveyed: into a place of 


Brenan v. 
Currint. 
Sayer's Rep. 
224. 
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Mead v. 
 Hammend. 
1 Stra. 505. 


Jones v. Hart. 
Salk. 441. 
1Ld.Raym.738. 
8. ©. 


Perkins v. 
Smith. 

1 Wil. 328. 
Ante 580. 


delivered to the ſervant. 


recovered in trover againſt the maſter. 


ſafety for the owner; it was adjudged in this caſe, That the 
defendant could claim no lien againſt the timber for the 
expences of the carriage and removal, c. of it, but was 
bound to redeliver it to the owner, though he might per- 
haps have an action againſt the owner for the expences ſo 
incurred for his benefit, 


« And in general, no perſon can in any caſe retain where 
te there is @ /pectal agreement to pay, for then the other party 
« 1s perſonally liable.“ „ 5 


For where the defendant, who was a farrier, undertook 
to cure the plaintiff's mare for a certain ſum, he performed 
the cure, and then refuſed to deliver her up till paid for her 
keeping and cure; the plaintiff brought trover for the mare, 
when it was adjudged, 'That having made an agreement for 3 
certain ſum, that he muſt ſue on the agreement; and had 
no right to retain the mare till he was paid, = 


F. Trover will lie againſt the maſter for goods which were 


But in ſuch caſe it is not ſufficient that the goods were 
delivered to the ſervant, unleſs it appears that the goods 
came to the hands of the maſter, or unleſs the ſervant was uſually 
employed by the maſter to receive the goods in the way of the maſ- 
ter's trade : as in this caſe, which was a pawn delivered to 
a pawnbroker's ſervant, and which being loſt, the pawner 


So trover will lie againſt the ſervant himſelf for diſpoſing 
of the goods of another perſon, though to his maſter's ule, 
and that whether he had authority from his maſter to do ſo 
or not, | 7's | - 

| : 6. Ons 


— — 


V 


re 


 TROVER. i. dss 
6. One tenait in common, joint- tenant, or partner, cannot Brown v. 


| * „ 2 + l H d ES. 
have trover againſt his companion; for the poſſeſſion of one 3 * 


is the poſſeſſion of all. | 2 Ref. 
Therefore where the plaintiff was a member of an ami- — V. 
' amiecil. 


cable ſociety, and kept the box containing the ſubſcription, . Rep. 658. 


which defendant, who was alſo a member, took away, it 
was held, That they were tenants in common of the box, 
and ſo that one could not maintain trover againſt the other. 


« But this is only in caſes where the property is equal; 
« ſo that the poſſeſſion of the one is the poſſeſſion of the 


40 other. ak 


For where there were two tenants in common of lands, Wet v. Paſ- 


_ p | . 8 more, at Exon, 
the one in fee, the other for years, and the tenant in fee cut DG. 


trees, which the tenant for years converted to his own uſe; Jug. 
it was held, That the other might have trover for them, for Bull. N. P. 35. 


they belonged entirely to the inheritance, 


« So if one tenant in common deſtroys the thing held in Co. Litt. 200. a. 


„ common, the other may have trover againſt him for it, 
« for that is a total converſion to his own uſe of what he 


« had only a part,” 


As where one part-owner of a ſhip took her and ſent her Barnardiſton 
on a voyage to the Vg Indies, where ſhe was loſt, and the |; Chapman 
other owners having brought an action for it, Lord King Hil. 16. 1. 
left it to the jury, Whether, they being tenants in common Bull. N. P. 34 
of the ſhip, this was not a deſtruction by the defendant? and L 587 J 


the jury found accordingly, and the plaintiff recovered. 


But otherwiſe in the caſe of partners in trade, each has a Foxv-Hanbury. 
power ſingly to diſpoſe. of the whole partnerſhip effects, and SOR IEF 
even if one of the partners becomes a bankrupt, yet every 
act of the ſolvent partner without knowledge of the act of 
bankruptcy, as in making conſignments or ſales of goods, 

Oc. if done bond fide and without fraud, is good, ſo that the 
allignees of the bankrupt partner cannot recover by this action 
the goods ſo diſpoſed of by the other; neither, if the ſolvent 
partner afterwards becomes himſelf a bankrupt, can the aſ- 


_ lignees, under the joint commiiſion againſt both, maintain 


trover againſt the bond fide vendee or conſignee of the part- 
nerſhip effects. 5 ; „ 

7. Trover will not lie againſt executors er adminiſirators for Hambly v. 
a trover and converſion of goods by their teſtators or inteſ- ee 
tates; for it is founded on a tort; and actions founded on 375. 


torts committed by the teſtator or inteſtate, cannot lie againſt 
executors or adminiſtrators. e | 


8. Trover will lie againſt baron and feme whenever the Marſhs caſe. 
converſion has been by the wife before coverture, or by her- Leon. 32. 
ſelf after coverture; for it being a tort by her, ſhe ſhall be "7 4b 


2 . | a : Drape v. 

joined with her huſband in the action. | Fulkes, 

. ; > | 75 | | Velv. 195. 

3 OF Sir W. Janes, 
142. 
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3. OF THE PLEADINGS AND EVIDENCE D 
"THIS ACTION, . 


N 
| 
| 
f 
N 


I. OF THE PLE4DINGS ON THE PART OF THE 
| PLAINTIFF, „ 


1 Danv. Abr. 7. In trover the converſion is the gift of the action, and the 
maQanner in which the goods come to the defendant's hands 
is but inducement the plaintiff may therefore declare upon 
a devenerunt ad manus generally, or ſpecially per inventionem, 
(even though in fact the defendant came to them by de- 
livery,) or that the defendant fraudulently obtained them 
(as by winning them at cards from the plaintiff's wife); and 
this being inducement, need not be proved: but it is ſuſhi. 
cient to prove property in the plaintiff, the poſſeſſion of and 
converſion by the defendant. _ „ 


yy 
Bull. N. P. 33. 


Bottomley v. 2, It was formerly uſual to tie up the plaintiff to great 
1 ſtrictneſs, in ſpecifying in the declaration the nature, quality, 

7" and quantity of the goods for which the action was brought; 
and numberleſs caſes in the old books, of arreſts of judg- 
D 588 J ment in trover, turn upon that objection. But greater lati. 

| tude is now allowed: as a declaration for one parcel of pack- 

cloth, without ſetting ont the exact quantity, has been held 

to be good; ſo for fifty pieces of ſquare timber, | 


Per Holt, at Therefore in trover for a debenture againſt the defendant, 
G. Hall, 1707- in whoſe poſſeſſion it was, it was ruled, That the plaintiff 


Bull. N. P. 3. need not ſet out the number of it, nor in trover for a bond 
| need he ſet out the date; for being out of poſſeſſion, he 
Wilcon v. might not know the exact number or date: but if he does 
Chambers. in his declaration ſet out the number or date, he muft prove 
—— exactiy as laid, and the ſum to a farthing, or he ſhall be non- 

| ſuited. | VTV 
1 Browul. 8. 3. „ The declaration in trover ſhould ſtate 7he time of the 


Vent. 135. 4c converſion; and for want of alleging it, judgment was in 
« this caſe arreſted.” Pn foe — 


IRS 


ee gag V- But where the plaintiff in his declaration under a ſcil. laid 
| = the. 428. the converſion on à day before the finding, and this was alleged 1 
we | in arreſt of judgment, the Court held, nevertheleſs, that the - 
poſtea convertit was ſufficient, and the /c3l. being inconſiſtent, 
to be void. | LE . = . 


3 ——5ik—— 
* 8 


Hubbard's caſe, 4. So the declaration ſhould ſtate a place where the con- 
Cro. Eliz. 78. verſion was made, or the declaration will be ill in ſubſtance 
| for want of a venue. To | 


1 E — — 


| Anon. But the want of a place is aided if the defendant pleads 2 
Clayt. 131. ſpecial plea, as a ſale in market overt, wiz. at S. in Com. 


. Nett.; for then a venue is laid in the plus: but where 5 


„ —_— 365588 
plea is ſo, the proof of à ſale in another place in market 


overt will not ſupport the declaration. ESD 


But though a time and place of converſion muſt be On W-- 7 
alleged an the declaration, yet the action being tranſitory, Salle 200 
the converſion may be laid here, and proved in Ireland. n 
F. The declaration in trover need not allege the value of eee 

15 - ali 1 1 | | arwood, 

the goods ; aliter in detinue, where the goods themſelves are 511 Rep. 


to be recovered, or the value of them. 


6. In trover by baron and feme, it is bad to declare that Nelthorp & ux. 
the defendant converted the goods ad damnum ipſorum, for 5 e erg 
the poſſeſſion of the wife is the poſſeſſion of the huſband, *** “ 
and ſo is the property; the converſion therefore cannot be | 
to the damage of the wife, but of the huſband only. 


| So for the ſame reaſons, in trover againſt baron and DON s Nevis. 
feme, the converſion muſt be laid 20 the uſe of the huſband, . Jac. 66. 
and not 0 Her, or their uſe for ſhe can have no property in L 589 1 
things perſonal during coverture. | i ES 

7. In declaring in this action by an executor, it ſeems not Eliz. Countefs | 
to be material that the declaration ſhould ſtate the time of 1 
the converſion, whether in his own time or in that of his of Rutland. 


teſtator, as the executor may in either caſe well ſupport the * 
V 5 | + SE 2 Ref. 


Aen., | 
So as an executor is poſſeſſed of his teſtator's goods, vt de Rivers v. 
bonis proprits, he may declare for them in that manner, and yet 8 568. 
that the converſion of them was in retardationem executioni ses 
teſlamenti. . e 5 
8. In trover by an adminiſtrator, he may declare gene- Lacy v. Smith. 
rally that adminiſtration was granted to him by A. B. e 
_ official of the biſhop of ————, without ſaying that he 
was ordinary of the place, or had the right of granting ad- 
miniſtrations. VVV N 
1 80 an adminiſtrator may declare that he was poſſeſſed of Hudſon v. 
divers goods and chattels as of his own proper goods; and que 
though they were the teſtator's in fact, yet the declaration is | 


rae © 247 * 
* . 1 CS _ N os 1 1 1 * 
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d 
e In trover by an adminiſtrator for rum talen and converted Crofier v. | 
ty in the lifetime of the inteflate : upon evidence it appeared, by. og 13a 
that the rum had been taken in the teſtator's lifetime, l 4: 
5 | but converted after his death; and this evidence was held to h q 
g maintain the declaration; for the time of uſing the rum lay | fl 
| in the breaſt of the defendant, who ought to have diſclofed 1 
it by his plea; and the taking in the inteſtate's lifetime and bt | 
$2 keeping it till his death, was ſufficient to maintain the de- | 
the | | " 
les „ | | SES | ll. 
Vor. II. 5 N 1. i 
130 
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589 : | ITROVIR. 


1 OE THE EVIDENCE ON THE PART OF Tin 
PLAINTIFF. 


1. © As this action equally lies where the cling has bs 
Cc * tortiour, or where the defendant has !awfully obtained poſe 

e /efſuen of the plaintiff's goods and after wards converted them; 
c what ſhall be evidence of a conxverſion, ſeems 1 in theſe + two _ 
« caſes to be different.” | | 


Bruen v. Roe. For where an afual Water of the goods i in queſtion is given 


| Law in evidence, that is ſufficient avithout fhewing a demand and 
v. Elvey. Tefuſal, for it is an actual converſion : but when defendant 


Clayt. 232 comes to the goods by finding, delivery, or bailment, for 
example, there an actual demand and refuſal muſt be ſnewn 

| in order to eſtabliſh a converſion, unleſs an actual converſion 

[ 590 J can be proved; in which caſe it is not neceſlary to prove a 
demand, proof of the converſion being ſuſſicient. 


Nixon v. So where a bankrupt, in contemplation of inſolvency, and 
Jenkins. with a view to defeat his creditors, made a pretended ſale of 


his goods to the defendant, and the aſſignees brought trover 
for them, but had neglected to make a demand; they were 
nonſuited, which the Court refuſed to ſet aſide. For at the 
time of the delivery of the goods both parties were able to 
contract. There was no unlawful taking of the goods; and 
as the aſſignees might have affirmed the contract, but in fact 
had diſaffirmed it, they ſhould have demanded the goods. 


Eaſon v. But in general, a demand and refuſal i is ſuſkcrent evidence 
2 of a converſh on. 


3 Burr. 1423. Though it is not of itſelf a 1 for if the jury 
find only a ſpecial verdict, viz. that there was a demand mo. | 
_ refuſal, the Court cannot adj udge it a converſion. | 


« A perſonal demand is not nem to maintain this 
« action. 


Logan v For it was in this caſe ruled 1 by Lord 1 at u 5 prius, 
— eee that a demand in writing left at the houſe of the defendant : 
ſpin. N. P. Caf. 

'* * © © was ſufficient. 


« For a refuſal on demand may be juſtifiable and lawful 
under particular circumſtances,” 


Per Coke, ch.. As if a perſon finds my goods, and. I demand them; and 
2 Bulſt. 332- he anſwers, that he knows not whether I am the true owner 
or not, and therefore refuſes to deliver them, this is not to be 
deemed a converſion to his own uſe as be hehe them for: the 
oꝛuner. | 


Selomon v. So in trover * a box of jewels, the rand, was. ds by 
Eo Bu f 8 the plaintiff's wife. The defendant refuſed on the grounds 
233. that he did not know her. Lord Kenyon laid down this ge- 

neral doctrine, That where the defendant refuſes to deliver 


the things on the ground that he does not know to mow R 
— ey 


* 


denial evidence of a converſion. 


the cuſtom of the realm; but if this did not appear, or if 
the carrier had the goods in his cuſtody when demanded, it 


left them on the ground, this could not ſupport a con- 


| poſſeſſion. 


v hich the defendant had obtained poſſeſſion, and converted to — 3 9 
his own uſe; and it was objected that a demand of payment 31. ; 
was affirming 4 contract for the ſale of the goods, aid ſo 


Lord Kenyon ruled it to be ſufficient to maintain the action. 


3. If the plaintiff proves the goods to have been in his Black an's i 
poſſeſſion, it is Primd facit evidence of property; but the de- — 3 bil 
fendant -may prove them to be the goods of F. S. who died It 391 1 „ 
inteſt ate, and that letters of adminiſtration have been granted | [ 


to him: but ſuch evidence will not be concluſive againſt the 


ſo entitled. 


. s 


— 8 
thiey belong, and therefore keeps them till that is afcertains 


ed; or that the perſon who applies for them is not pro- 
0 perly em powered; or until he is ſatisfied of dw authority | 


of the perſon applying; in none of thele cafes is a bate 
4 So where the perſon has a lien in the caſes before men- 
« tioned, he may lawfully refuſe to deliver the things 
« when demandeg, till ſatisfied to the amount of his lien.” 
As an innkeeper may refuſe to deliver an horſe ſtanding at a Show, 16t, 


* 


his inn till paid for his keeping. 515 | 


Or a carrier to deliver goods, till paid for the car- 2 Lord Raym. 


riage; theſe refuſals being lawful, cannot amount to a 73. 


converſion. EE 5 8 | 
But a demand and refuſal is only preſumptive evidence 
« of a refuſal; for if it appears that there has been no con- 


t verſion in fact, this action will not lie.“ 


As in trover againſt a cartier for goods, which appear 7 Ade: ED 
„ JalK. 055 _. 


| have been either loft or ſtolen, in ſuch caſe denial is no evidence a Res find. 


to ſupport the converſion neceffary in this action, ſince the ; Burr. 2837: 
contrary is proved, though the carrier would be liable under | 


had been good evidence of a converſions Vide Roſs v. Fobn- 
fon, ante 580. S. PF. 1 3 be 


So if the defendant had cut down the plaintiff's trees, and 2 Mod, 243. 


verſion, ſinee it is plain that they were left in the plaintiff's 

2: A demand of /atisfaS#ion for goods taken, and a refufal, Reokeby's caſe. 
was in this caſe adjudged to be ſufficient evidence of a © 12% 
converſion, though there was no demand of the goods 


j 


themſelves, ” 


So where the demand was of paytrent for the goods, of Thompſon v. 
irley. | 


ſhould not be good in trover which was founded in a tort. 


3 3 2 
= zoe 8» 2c we Sir of = 
— —— —k —— 


plaintiff; for he may ſhew that he was married to J. S. and 


— — ——— 0 — rar 
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4. In trorer by a ſtranger for goods taken af fea, he muſt 4 Inſt, 1544 

new, in order to ſupport this action, beſides a property in | 

CC himiclf, | = 
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Bateman v. 
Bailey. 

5 T. Rep. 512. 

Esens » Gould, 

per Hardwicke, 

Ch. juſt. 

Hil. 8 Geo. 2. 


Buller N. P. 49. , 


Ch:pman, Af. 
v. Gardner. 


2 H. Black. 279. 


_ Oxladev. 
Perchard & alt. 
Sheriffs of Lon- 
don. | 
Eſpin. N.P. Caf. 
287. 

Field v. Curtis. 
2 Stra. 829. 


Field v. Curtis. 


2 Stra. 329. 


Jourdaine & alt. 
Aſſ. Nowlan, 
v. Lefevre. 
Eſpin. N. P. Caf. 
67. 

Hooper v. 
Chapman, 
Peake N. P. C. 


19. 


TROVER. 


himſelf, firſt, That his ſovereign was in amity with the king 

of England: ſecondly, That his ſovereign was in amity with 
the ſovereign of the defendant; for if there was a war be⸗ 
tween them, then the capture would be legal. | | 


5. As to the evidence in actions under commiſſions of 


bankrupt, it has been decided, | | 


1. That a man cannot be a witneſs 10 prove an act of bank- 
ruptcy committed by himſelf; but his confeſſion to a third per- 
fon, at the time that he went out of the way to prevent be- 
ing arreſted, or to ſuch like facts as are acts of bankruptcy, 
is admiſſible evidence, „„ on 


Neither can he be admitted as a witneſs to prove the pe- 
titioning creditor's debt, or any other fact neceſſary to ſup- 
port the commiſſion, though he has his certificate, | 


But he is an admiſſible witneſs to explain a doubtful act 
which may be or not an act of bankruptcy. As whether an 
arreſt relied on as the act of bankruptcy, on the footing of 
its being a concerted and fraudulent one, was ſo or not, 


So a verdict upon an iſſue directed out of chancery to 
which only one of the defendants was party, may be read 


againſt all to prove the time of the act of bankruptcy. 


So no releaſe can make the bankrupt's wife a witneſs to 


prove an act of bankruptcy committed by the huſeand, 


Vet where the bankrupt's wife was called to prove a pay- 
ment made by her huſband in contemplation of bankruptcy, 
Lord Kenyon rather ſeemed to think ſhe might be admitted. 


But a creditor who releaſes to the aſſignees is a good wit- 


neſs to prove the act of bankruptcy. 


By ſtatute 5 Geo. 2. 30. 41. © The depoſitions of the 


« witneſs taken before the commiſſioners, as to the act of 
% bankruptcy, &c. are, upon petition to the chancellor, di- 


mms Aſſ. of 
urton, v. 
Wilſon. 

Dougl. 244 


Wi'ſon v. 
Norman. 
Eſpin. N. P. Caſ. 
311 


©& refted to be recorded, which record ſhall be evidence of 


& the ſeveral matters contained therein, after the death of 
cc the witneſſes.” 8 . ER | 


Under this ſtatute it was decided, on a queſtion reſpecting 
the time when the bankrupt became ſo, that the depoſitions 
ſo taken before the commiſhoners, and recorded purſuant to 
the ſtatute, were good evidence to prove the preciſe time when 
the a of bankruptcy was committed; it being proved, that the 
witneſs who had proved the act of bankruptcy before the 
commiſſioners was dead. > SR „„ 


2. Where the act of bankruptcy is the abſconding to 
avoid being arreſted for a debt, general proof of abſconding 
is ſnfhcient, without ſhewing any writs to have actuall7 

* 


TROvrk. 


3. « In proving the debt of the Samen e it mul be 
« done by the ſame evidence which would be required ir In an 
action againſt the bankrupt,” 


Therefore where the petitioning creditor” s debt was mo- 
| ney due on a bond, and the evidence to prove it was, that the 
bankrupt had emed pen to the witneſs that he was indebted 

tothe petitioning creditor the amount of the bond, but the ſubſcrib- 


392 


per Buller, Juſt. 
D 206. 


Abbot & alt. AF, 
of Farrv.rlumb. 
Dougl. 205. 


ing witneſs <vas not produced, it was adjudged to be inſufficient, 


and the plaintiffs were nonſuited; for proof by the ſubſcrib- 


ing witneſs is the only legal evidence i in an action on the 


| bond. 


However in this caſe, which was an alli of trover by the 
aſſignees of a bankrupt to recover goods of the bankrupt, 

taken by the defendant under a bill of ſale given to him by 
the bankrupt, and which bill was the act of bankruptcy re- 


lied on, it was held ſufficient proof, to produce the defend- 


ant's examination before the commiſſioners, in which he ad- 
mitted the execution of the bill of ſale, without producing 
the ſubſcribing witneſs. 


So in this caſe, which was treſpaſs on the caſe againſt 
the ſheriff for a falſe return, for the purpoſe of trying the 
right of the alignees of a bankrupt to certain goods taken 
by the defendant under an execution at the ſuit of another 


Bowles Vo 
Lanworthy. 
5 T. Rep. 366. 


 Dowton & al. 
v. Croſs. 
Eſpin. N. P. 9 
168. 


creditor ſubſequent to the commiſſion; the evidence of the 


petitioning creditor's debt was, an acknowledgment by the 
bankrupt to the witneſs that he was indebted to the petition- 


ing creditor in the ſum of 100. and upwards; but this was 


made on the ſame day the act of bankruptcy was proved to 


have been committed. Lord Kenyon ruled, That ſuch an ac- 
knowledgment made at any time before ſuing e out the com- 


| miſſion was ſufficient to ſupport it. 


J. „ In actions to recover any part of the bankrupt's 8 pro- | 


« perty, a creditar 1s k Clearly from intereſt an nee 
„ witneſs.” | . 
But where, on a motion for a new trial, on the ground 


| that a creditor who had proved a debt under the commiſſion 
had been admitted to prove the debt of the petitioning cre- 


ditor at the trial, it appeared that he had fold his chance of re- 


covering his debt to another perſon for leſs than five thillings 
in the pound, and had releaſed the aſſignees, and ſo in fact 


Granger v. : 


Furlong. | 
2 Black. Rep. 
I27 3s | 


had no intereſt, he was held to be a ee, witneſs to 


ſupport the comiliion: | 


So the bankrupt cannot be a DOIN to ſwear property in 
himſelf, or a debt due to himſelf without a releaſe of his 
ſhare of the ſurplus and the dividends : but he may prove 


property in or a debt due to another. 


For the rule is, That an uncertificated bankrupt may be a 


vitnels to — the fund which 1 is to pay his creditors, by 
M 3 | | proving 


Ewens v. Gold. 


Ld. Hardwicke. 
8 Geo. 2. 
Bull. N. P. 43+ 


Butler v. Cooke. 


Cowp. 70» 


555 


es Kenyon. 
ennet v. 
Grecnwollers, 
Weſtm. Sitt, 
Hil. 30G: 3- 
MS5S. ; 


Faviland v. 
Cooke | 
5 1. ep. 6535. 


proving the property o out of hiroſelf, for ſo he fwears againſt | 


his own intereſt ; but he cannot be a witneſs to prove pro- 
perty in himſelf without a releaſe, for that is to increaſe the 
fund, and ſo he is intereſted. 


Therefore where a trader has a favice a ERIC in an 
action by the aſſignees under his ſecond commiſſion he is an 
incompetent witneſs, even with a releaſe, unleſt he has paid 


45 een ſhillings inthe pound ; for he is not merely intereſted in the 
1urplus and dividends on that commiſſion, but has a farther 
intereſt, v/z. to diſcharge his future effects, which he does by 


increaſing the fund of his ſecond commiſſion, as his ſuture 


effects are liable in caſe he does not pay fifteen ſhillings in 
the pound. This ohjection was taken by the TIT Juſtice | 


himſelf at 7: ifi þ prius. 
The rule is general, that in all ati * 1 of a 


bankrupt the plaintiffs muſt prove the regular ſteps of trad- 
ing, petitioning ereditor's debt, act of Waere Wow 


However, to this there are exceptions. 


As where the action was againſt the bankrupt himſelf, and 


he pleaded his certificate; the plaintiffs relied, that he had 
been a bankrupt before, and had not paid fifteen ſhillings in 


the pound on his ſecond bankruptcy; but to prove the firſt 


Deve v. 
Dr. Coridon. 
1 Keb. 305. 
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Kenicot v. 
Eogan. 


Yelv. 198. 


Parker v. 
N orton. 


6 T. Rep. 695. 


bankruptcy only produced the commiſſion and the proceed- 


ings under it, but did not prove any of the ſteps abovemen- 
tioned. On the caſe coming before the court of K. B. they 


held, that as againſt the bankrupt — it was I 


evidence, 


3: OF THE PLEADINGS ON THE PART or THE | 
| DEFENDANT- 


I. Ie is ſaid by Juſtice Tauiſden in this TY that there 
is no plea in trover but the geueral ifſue, and the ſpecial - 


one of a releaſe; for every pn in Juilification is Tus 
mount. | 


But, however, nambericly ſpecial pleas allowed appear 


in the books; and Lord Chief Juſtice Hott, in Salk, 654, 
allows this one following to be of that deſcription, thqugh 


be ſays, That it is the only good ſpecial plea in * 


books, viz. 


To trover 165 two pipes of wine, the defendant pleaded, that 


ſo much is dye to the king out of every twenty pipes of wine 


imported for pri age, and for which ** took che wine in quel | 


tion; this plea was held to be good. 


It was in this caſe attempted to plead bankruptcy in bar 85 
of an action of trover for a bill of exchange which had been 


delivered to the bankrupt, and converted to his own uſe be- 


85 fore his bankruptcy; 5 but e on demurrer it Was oret ruled. 


But 


But eber if Pedal pleas have been diet: | by 25 
As where the defendant pleaded, that the nir bad had Lechmere v. 


judgment i in treſpaſs againſt him for taking the yous goods it — 4. 
was ruled to be a good plea. 


So a recovery in trover for the ſame goods againt . $. — 2. v. | | 
| was held to be a good plea. Se if the trover had been againſt &. 8 * | | 
_ the defendant, and the plaintiff had recovered. ** 


For where there is a recovery in trover, as the plaintiff is — 
ſuppoſed to get damages to the value of the goods, they then * 
become the property of the defendant, ſo that the plaintiff i in | 
neither caſe has a property in the goods. 


„ 80 that i it ſeems that all theſe caſes of juſtification may 
ee be given in evidence under the general iſſue.” 


As where in trover for taking a gun, the defendant pleaded yak — 
the general iſſue, and gave in evidence, that he was game- pin” qe” 
Bull. N. P. 48. 
keeper of the manor of B. and took the gun under ſtat. 22 | 
& ˖23 Car. 2. it was held to be well; though as the act 
does not tuthorite the picading the general iſſue, it would be 


otherw iſe i in treſpaſs. 


It will however be proper t to mention ſome caſes of good 
juſtiications in this action, fo as to enable defendants 
to avail themſelves of them for their defence, whether 
in he form of © a plea, or as evidence under the general 
iſſue. 5 ä . | | 


1. As where the defendant to an action of: trover for ten Culling v. 
loads of timber, pleaded “ That he was tenant to the Tuffnall. 5 
plaintiff, and had erected a barn on the premiſes, and put it L J 
upon blocks and timbers lying upon the ground, but not r694- 
fixed in it, and which it was the cuſtom of the country ſo to Bull. N. P. 34 
fix, and carry away at the end of the leſſee's term,“ it | | 
was held to be a good Juſtification ; ; and the ERIE had a 


| verdict. 


* 80 things fixed to the freetiold; and et up by the le 72 ov Poole's cafe. 
the convenience of trade (as vats, coppers, tables, c.) may SK. 368. 
during the term be removed by the leſſee, and are liable to be *[594]_ 
ſeized and ſold by the ſheriff under a 2 fn ed * 
the leſſee who erected them. 


For though the general rule of law is, That things fixed pul. N. r. . 
to the freehold cannot be removed, yet this has of late years 
admitted many exceptions, and many things are now allowed 
to be carried away, which could not formerly; as marble 
chimney- pieces, Qc. and ſtill more, fixtures for the benefit 
of trade; as brewing veſſels, cyder mills, and ſuch like: this 
is as between landlord and tenant, and tenant for life or in 
tail, and the reverſioner; but the rule — * as between 


heir and executor, | 


— 
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Harvey v. 
Harvey. 
1 Stra. 1142. 


Mamihon v. 
Davis. 
5 Burr. 2732. 


4 


5 TROVER. 5 
But in this caſe, which was trover by the executor againſt 


the heir, the Chief Juſtice held, That hangings, tapeſtry, and 


iron backs to chimmes, belonged to the executor z who reco- 
vered accordingly. „5 . 


2. In this caſe the defendant juſtified the detention of 
goods as qwreck, the goods having been caſt on ſhore, and no 
animal having eſcaped alive from the wreck, ſo that they be- 


longed to the grantee of the crown: but it was reſolved, 


That if by any marks, as the initials of the owner's name on 


caſks, ex gr. or by any means the property can be traced and 


Palmer v. 
Woolley. 


Cro. Eliz. 454. 
3 Co. 83. 5. C. 


Trorapſon v. 
Clark. 


Cro. Eli z. 504. 


[ 595 J 


Gomerſal v. 
Wyatt. 
Cro. jace 25 5 


Davies's caſe. 
Cro. Eliz. 611. 

 Foxley*s Caſe. 
4 Co. 109. 


clearly made out, that ſuch goods ſhall not be deemed wreck, 
but belong to the owner, though nothing living has eſcaped 
from the ſhip. | Te ge CE SE an 


3. In trover for goods, the defendant juſtified, ce That 


by preſcription, every ſhop in London ſhould be a market 
overt for all wares ſold there, and that the goods were ſo 


bought there;” it was adjudged, That the cuſtom was too 
general and unreaſonable; for a ſale is only good as in 
market overt, 2where a thing is bought which appertains to the 
trade of that ſhop, as plate at a filverſmith's, &c. but not if 
bought in a back-ſhop or place not open, or in a ſhop whoſe 


| trade is in goods or wares of a different nature from thoſe 
ſold. | "a 1 2 5 
4. In trover for goods, and converſion of them at D. in 
com. Nottingham, the defendant juſtified, © That he re- 


covered againſt the plaintiff a debt of 207. by bill in K. B. 
and had thereupon a ff. fa. directed to the ſheriff of the 


county of York, who at Wakefield, in that county, /cized and 


delivered to him the gods in queſtion,” and ſo juſtified the con- 
verſion; on demurrer, the plea was held to be ill, becauſe 


the theriff cannot deliver the defendant's goods taken in execution, 


to the plaintiff in ſatisfaction of his debt. 


5. The defendant in this caſe juſtified the taking of the 
goods as bailiff of the king for a diftrefs upon a plaint in curia 
manerii, and ſelling them; this on demurrer was held to be 
bad; for the goods taken upon a difiringas ſhould not be 
_ Told, eſpecially in a court- baron, though it were the king's. 


6. „ Therefore a plea in juſtification ſhould always ſhew 


& a complete title,” 


As where the plea was a juſtification of the taking, as 
waif it was held that the plea ſhould ſtate that a fe- 
lony was committed, and that the goods were waived by 


the thief, or it is bad. Brownlow v. Lambert, Cro. Eliz. 710. 


. 


Agars v. Liſle, 


Hutt. 10. 


So the plea in juſtification ſhould either traverſe tho" eb 


verſion, or confeſs and avoid it; for the converſion is the gilt 
of the action, and it is not therefore ſufficient to juſtify e 
taking only, | | Bs „ | 

| 2. An- 


TROVER. 
2. ns plea i in this action is the Rlatute of e 2 


as to which it is enacted, © That actions of trover muſt be 


895 


« commenced within fix years after the cauſe of action ac- 


« crued, by ſtat. 21 fac.1. c. 16.“ 


1. This ſtatute begins to run from tbe time _ the conver- 


40 2 for then the cauſe of action accrues.” 


For where an executor left furniture of the teſtator's in 
the houſe by conſent of the heir, who uſed it, and after- 
wards refuſed to deliver it to the executor when demanded, 
the executor brought trover for it, and the heir pleaded the 


Wortley Mon- 
tague v. Lord 
Sandwich. 
Farreſley, 99. 


| ſtatute of limitations; but per cur. the uſer by conſent and 


beſore demanded was no converſion, and the refuſal, which 


is the only evidence of "Sh being within fix years, the action 


is not barred. 


2. Where to a plea of che ſtatute of limitations, the plain- 
tiff replies that the action was commenced before the ſix years 
expired, he ought to ſet out he day when the writ was ſued 
out ; it is not ſufficient to my that he ſued it out generally 
in Eaſter term, or ſo. 


Coles v. Sibſye. 
Style, . 


And by no fiction of law of ac to the firſt day of Morris v. Her- 


term ſhall the plainriff be barred of his action; but he 
ſhall always be at e to aver the true time of ſuing o out 
the writ. 


If one Jae ent brings trover againſt a ſtranger 
as joining his companion, the defendant ſhould plead 
it in abatement; and cannot take advantage of it on the 
x iſſue. 2 Lev. 113. Cro, Eliz. 544. 


4. In trover by a rightful adminiſtrator againſt an ex- 
—_ de ſon tort, the defendant cannot give in evidence 
payment of debts to the value of goods, which are ſtill in 
his hands, but only for ſuch as he had ſold. Ante, Anon. 1 
I Veut. 1 


If an adminiſtrator brings trover on his own poſſeſſion, 
the defendant may give in evidence on the general iſſue a 
will and an executor ; but if the action be brought on the 


wood & Pugh. 
3 Burr. 1247 


Brown v. 
Hedges. 
Salk. 290. 
3 Reſ. 


1 


Cheſhold v. 
Meſſenger, per 
Pa ker, Ch. Bar. 
at Glouceſter, 


1747. : 
Bull. N. P. 48, 
Blainkeld v. 


March. 
Salk. 2B 5 i 


poſſeſſion of the inteſtate, the defendant muſt plead it 
in abatement, a1 cannot give it in evidence. on the | | 


iſue. 


„ fone cies the Jefeadant is - th to bring the 


thine for which the action is 5 brought into court. 


As in the caſe of trover for money, the Court gave leave 
to bring the money declared for into court ; but the Court 


ſaid they would do it in we caſe wy, and not in trover for 


goods. 


And fo it was in this 40 Wed which was rover for 


goods which are + cumbroys, and require room; but the Court 
granted 


Cook v. Holgate. 
2 Barnes, 234. 


timer v. Prince. 


3 Burr. 1364. 
Whitten v. 
Fuller. | 
2 Black, Rep. 


do. : 
Catlin v. Catlin. 


2 Will, 23. 


Berino. | 
2 Will. 23. 


Knight v. 
Bourne. 


Cro. Eliz. 116. 
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Rivers v. 
Godſkirt. 


. Cro. Eliz. 568. 


3 Rel. 


Marriner v. 
Barret. 
Paſch. 1 G. 2. 
quot. | 


3 Burr, 1284. 


„ TROVER. 


granted a rule to ſhew cauſe why on &elivery of the goods to 3 
the plaintiff and paying of colts, the proceedings ſhould not 
be ſtayed, 


And where the goods are of an 1 value, and Ps | 


is no tort to increaſe the damages, they may be Drape into 
court. 


And note, That the defendant in | this action may be held 1 
to ſpecial bail, on an affidavit that the — converted | 


amount to bore 101. 


4. or THE DAMAGES AND 0818. 


I. OF THE DAMAGES. 


«© The judgment in trover can only be for damages; for 


cc the Court will not make an order that the plaintiff ſhall 
« take back his goods again, for which the action is brought and 


4c cots, and diſcontinue his action; for the action is not for 


« the goods, but for damages for the taking 1 con- 
0 verſion.“ 


So where in trover for an horſe the judgment * That 
the plaintiff ſnould recover either the horſe or damages, 


judgment was reverſed. 


But, however, where the things fg which this aQion is 
brought can be reſtored in ſpecie, and undiminiſhed in 


value, it is uſual in practice to reſtore the goods to the 
plaintiff the owner, and for the } jury then to find nominal 


damages. 
And the jury cannot aſſeſs 4 and coſts 3 to 


more than the damages laid in the declaration; but they 
may aſſeſs the damages to that . and the coſts beyond | 
it to any amount, 


2. OF THE costs. 
1. The ſtatutes which take away coſts from the plaintiff do 


not extend to actions of trover; therefore in it the plaintiff 


is always entitled to full coſts when he recovers. 


2. The ſtat. 8 & 9 V. 3. c. 11. which give coſts to one 
defendant who has been acquitted, where there are ſevera! 
(vid. ante, chap. of Treſpaſs) does not extend to trover. 
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' CHAPTER xm. 
The Action of Treſpaſs on the Caſe. 


FT RESPASS on the Caſe, is an action brought for-the 
= recovery of damages, for acts unaccompanied with 
force, and which in their conſequences only are injurious : 
for though an act may be in itſelf lawful, yet if in its ef- 


ſects or conſequences it is productive of any injury to an- 


other, it ſubjects the party to this action. 


As where the defendant put up a ſpout on his own pre- 


miſes, this was an act lawful in itſelf ; but when it produced 
an injury; to the plaintiff, by conveying the water into his 
yard, treſpaſs on the caſe was adjudged to lie for ſuch con- 
ſequential injury. rs rw Wo ang 5 

So ſhooting of a gun, which in itſelf is an indifferent and 
lawful act, yet when by it the plaintiff's decoy was injured, 
this action was held to he. ld ps 


Again where the plaintiff declared is caſes that the defend- 


ant furiouſly, negligently, and improperly drove his cart 


againſt the plaintiff's carriage, that it was overturned and 


Reynolds v. 
Clarke. 
1 Stra. 334» 


Hickeringalt's © 
caſe. gall 
Hil. 5 Ann. 


| Day v. Edwards. 


broken. This was held ill on demurrer, and that the action 


ſhould be treſpaſs vi et armis. | 
In treating of this action, I ſhall firſt confider the general 


nature and deſcription of the action: 2d, The particular in- 
juries for which it lies: 3d, The pleadings: 4th, The evi- 


dence; and 5th, The verdict, judgment, Oc. 


if. OF THE GENERAL NATURE OF THIS 


1. lt is not neceſſary to maintain this action, that the 
injury which the plaintiff has ſuſtained has ariſen from ſome 
act of the defendant; for the action equally lies where the, 
injury has been cauſed by the neglect or culpable a e of 
orm.“ 


any duty it was incumbent on the defendant to per 
As if one retains an attorney to conduct his ſuit, and in 


conſequence of any neglect the party ſuffers any loſs, this. 


action lies againſt the attorney for ſuch neglect. 


80 if any perſon ſuffers his houſe to be out of repair, and 
any perſon ſuffers an injury in conſequence, this action 
lies As where it was for ſuffering ſome plates or ob 

; EL a 


Finch's Law 
188. 


Payne v. Rogers. | 
2 H. Black. 350 
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to lie againſt the owner, who was bound to keep the place 
in repair.“ | EE e 5 


Hale on F. N. B. 
427. | 
*0 599-1 


Mulgrave v. 
On den. 
Cro. Eliz. 219. 
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which covered a cellar occupied by the defendant to be 


out of repair, in conſequence of which the cellar gave 
way, and the plaintiff fell through a hole in the pave- 
ment into the cellar, and was hurt; the action was held 


* So if a perſon ſuffers the ditch which borders his neigh. 


bour's land to become ſo foul that the water will not run, 
whereby his neighbour's land is overflowed, this action lies 
for ſuch culpable omiſhon of what he was bound by law 


4 


to do. 


“ But in order to charge a perſon in this action for any 
« neglect, the law muſt have impoſed a duty on him, ſo as 


« to make that neglect culpable.” 


As if a perſon finds any thing, he is under no obligation 7 


by law to keep it ſafely; and if it therefore is ſpoiled while 


in his poſſeſſion, yet no action lies; for there was no duty by 


law on him to apply any degree of care. 


© the injury was involuntary on his part; for if any damage 
« 1s cauſed to another, from the folly, or want of due care and 


Michael v. 
Aleſtree. 
2 Lev. 72. 


Fowler v. 
Saunders. 


Cro. Jac. 446. 


Virtue v. Bird. 


2. It is no excuſe for a defendant in this action, that 


t caution in ſuch defendant, this action lies.“ 


As if a perſon brings an unruly horſe to break in a place 


of public reſort, though he might not intend to do an in- 
jury to any perſon, yet if any one is kicked or otherwiſe 
hurt by the horſe, he ſhall have this action: for it was 
folly and want of care to bring him to ſuch a place for ſuch _ 


a purpoſe. 


« So neither is it any excuſe for an unlawful act, that by | 
& proper attention the perſon who receives the injury might 


« have avoided it.“ 


As if a perſon lays logs of wood acroſs the highway, 


through which by proper care a perſon might ride with 


ſafety ; yet if the horſe ſtumbles over them, and the per- 


fon be thrown, he may recover in this action for the in- 


Jury. | 
3. «But if the injury which the party has ſuſtained has 


&« ariſen from his own neglef and felly, and fo might have | 


„ 


& been avoided, this action will not lie.“ 


As where the plaintiff declared, that he was employed by 
the defendant to carry a load of timber from Woodbridge to 


TPwich, to be laid down where the defendant ſhould appoint, 
and that he carried it; when the defendant having appoint- 


ed no place where it was to have been laid down, that 


the plaintiff's horſes were detained in the cold, by which 


ſame of them died, and the reſt were ſpoiled ; after a verdict 


for 


3 20h, Be EFns... fe TT 
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for the plaintiff, judgment was arreſted ; for it was the plain- 
ditr's own fault that he did not take out his horſes, and lead 
them about, or he might have unloaded the timber in any 


5 proper place, and have returned. 


4. Wherever a right is of a public nature; that is, is 
« common to all the king's ſubjects, the mere depriving 


the public of that right, will not ſubject the party to an 


action, for ſo would actions be without end; the remedy 


C. js by information or indictment : but if any individual 


« ſuffers a particular injury in conſequence of being de- 
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Co. Litt. 56. à. 
*[ 600 ] 


« prived of ſuch right, he may have his action on the 


% caſe.” - | „„ 
As where the plaintiff brought this action againſt the de- 
fendant, as owner of à common ferry, to which by preſcrip- 


tion the plaintiff as an inhabitant of Littleport, had a right to 
paſs toll free, and the action was for refuſing to ferry him 


over, it was held not to lie, for the right of being ferried over 


Payne v. Par · 
tridge. 
I Salk. 12. 


was common to all the king's ſubjects ; and for being de- 
prired of that, no remedy lies without ſpecial damage, which 
| here the plaintiff has not laid; but he might have had his 


action for zaking toll from him, he having a particular ex- 


emption; but on that he did not declare. 


« So where the matter is of a public nature, though con- 


* fined to a certain body, this action will not lie, without a 


“ ſpecial injury.“ 


As where the plaintiff declared, that in a certain chapel of 


eaſe within the maner of Wollaſton, the defendant was 
bound as vicar of Alderbury, to celebrate divine ſervice and 


Williams's caſe. 
5 Co. 72. b. 


adminiſter the ſacrament to the plaintiff, and his tenants 


and ſervants within the ſaid manor; and the action was for 


the not ſo celebrating divine ſervice in ſuch chapel of eaſe : 


after a verdiCt for the plaintiff, judgment was arreſted ; for the 


chapel being public and common to all the tenants of the 


manor, then every tenant might have this action, which 


could not be; but the remedy ſhould be in the ſpiritual 


This doctrine was Tecognized in a modern caſe of Hubert 


v. Groves, Efpin. N.P. Caf. 148. which was an action of 


treſpaſs on the caſe for obſtructing a way, by laying large 


quantities of earth, &c. on it, whereby plaintiff was pre- 
vented from enjoying his premiſes in as advantageous a man- 


ner as he had before done. It appeared that in fact the way 


Vide Iveſon v. 
Moore. - 
1 Salk, 15. 


was a public one; but that defendant, by laying rubbiſh, &c. 


acroſs, had prevented plaintiff, who was a timber merchant, 
from uſing it, and had obliged him to carry his timber, &c. 


by a circuitous way. This the counſel for the plaintiff 


(on the objection being made that the remedy ſhould have 
been by inditment) contended was ſuch a ſpecial injury as 


entitled the plaintiff to maintain this action, But Lord 


8 | | os Kenyon 


d. Raym. 739. 
2'$alk; 44m. S. C. 


Jarvis v. Hayes. 
2 Stra. 1004. 
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held that it was not; and that the doArine laid down 
in Co. Litt. 56. a. was the true one; and the plaintiff way 


nonſuited. On a motion for a new trial the Court of K. B. 


concurred in opinion with his lordhip. 


5. © It is to be obſerved on this aQion, thead any petſon 


ce employing another in any office or employment, is an- 


cc ſwerable for his miſconduct or neglect, or for any injury 
c which he may occaſion 3 therefore a maſter Malt der 


cc for the miſconduct of his ſervant.“ 


As where an action was brought againſt the maſter, for 
kis ſervant with his cart having run againſt the cart of the 


laintiff in which was a pipe of wine, Which was overturned 


and ſpilt, the plaintiff recovered. 


Savignac v. 
Roome. 
6 T. Rep. 125. 


But chat the maſter was not n for vilful miſ. 
conduct, as by wilfully driving _ plaintiff 8 een | 


which it was broken. 
te But in the caſe of i injuries, for which the ef action 


cc js brought, it muſt be either brought againſt the maſter, 


4c or againſt the ſervant by whoſe act tlie miſchief has been 


0 done ; for it will not lie againſt a teward or manager.” 


Stone v. 
Cartwright. 


GT. Rep. 417. 
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Dany. 77. 
Dr. Chavett's 
cale. 


2 Ld. Rayn. 


274. 


rially i in his hea 


For where the action was for unſkilfully and negligently 


Working a coal-mine under and adjoining to the plaintiff's 


houſe, in conſequence of which the ground ſunk, and the 
buildings were injured, and was brought agairiſt the defendant, 
who was an agent or manager, appointed under the Court of 


Chancery (the proprietor being an infant), but who employed 


a bailiff under him, and hired and diſmiſſed the colliers, but 


he had no perſonal intereſt in the buſineſs, was not pre ſent 


when it happened, nor gave any directions for working the 
mine in the manner by which the accident happened. Lord 
Kenyon, before whom the cauſe was tried at Szaffora, non- 


ſuited the plaintiff, holding the above doctrine, which was 
afterwards confirmed by the Court of NT Bench on 2 


motion for 2 new trial. 


2. OF THE PARTICULAR INJURIES FOR WHICH 


IH ACTION LIES. 


Theſe are divifible into injuries, 1. To the perſon : 2. To 
perſonal property: 3. To real property, or chattels real: 


To — rights, not | properly reducible to any particu 


Jar he | 
Of each of which i in their order. 


1. OF wfokine o THE PERSON. 


1. If a perſon undertakes the cure of any wound or. di 0 


and by neglett or Tues the party it not cured, or ſuffers mate- 
h 


he E. recover damages in this __ 


““ patient.“ 5 „„ | 
| For upon this ground an action was adjudged to lie Slater v. Baker 


ok the plaintiff's leg after it had been ſet; it appearing that 


erecting a tallow-furnace, to the annoyance by the ſmell of p 
the plaintiff's houſe and family, and loſs of buſineſs in con- Cro. Car. 518. 
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but the on mult be a common ſurgeon, or one who makes 
per of ſuch buſineſs, as ſurgeon, apothecary, &c. 


for otherwiſe it was the plaintiff's own folly to truſt to an 


: - unſkilful perſon, unleſs ſuch perſon expreſsly undertook the 


« And it ſeems that any deviation from the eſtabliſhed 


e mode of practice, ſhall be deemed ſufficient to charge 


« the ſurgeon, Oc. in caſe of any injury ariſing to the 


againſt the ſurgeon and apothecary, for breaking the callous Will, 385. 


it was done unſkilfully, and out of the common courſe of 
practice, and for the fake of making an experiment with a 


new inſtrument. 


2. © If the health of any perſon is impaired in conſequence of 1 Roll, Ab. 9. 
« the act of another, as ſelling him bad wine, which injures 


c the party's health, this action will lie; ſo for exerciſing a 


<« noiſome trade in the neighbourhood, which produces the 


_ ſame bad effects.” 


As where the action was brought for erecting a brewhouſe jones v. powell. 
and burning ſea- coal, by which the air was infected: ſo for Hutt. 135. 

| Morley > E 
ragne 


ſequence : in theſe caſes the plaintiff had redreſs by action 
on the cafe, Is | 1 | 


3, * If any perſon keeps a dog which is uſed to bite, this 


action will lie againſt the owner, at the ſuit of any perſon 
„ whom the dog has bitten.” | | | 


But the owner muſt have natice that the dog was uſed to Maſon v. 


bite; for though if a man keeps animals fere nature, as lions Keeling. 


. 8 Ld. Ra | 
or bears at large, without proper care, he is anſwerable for 606. . 


any miſchief they do, though without notice, yet dogs being [ 602 
manſuete nature, the owner muſt have notice of their viciouſ- guxenden v. 
nels, or he will not be liable: and it is therefore matter of Sharp. 
ſubſtance to ſet out the notice in the declaration. 2 Salk, 66s. 


Therefore where a dog had once bitten a man, and the Smith v. Pelah- 
owner ſtill let him go at large, though he had notice of the 2 Stra. 1264. 
dog's having bitten the perſon, and he afterwards bit another | 
perſon, this action was adjudged to lie againſt the owner of 
the dog, though it appeared that the perſon who had received 
the injury had trod on the dog's toes; for the owner ſhould 
have hanged him on the firſt notice, and the king's ſubjects 
are not to be endangered. 55 185 
But where the injury from any animal ariſes from the 
« plaintiff's own miſcondu and want of care, the action 
* will not lie againſt the maſter,” e - £ 

„„ e As 
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Brook v. 
Copeland. 
Efpin. Caſ. N P. 
203. 
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As where in an action for keeping a dog uſed to bite, "Ts 
appeared that the defendant, who was a carpenter, had 
kept a dog for the protection of his yard, which was kept 


chained up all day, and let looſe at night: and it alfo ap. 


peared that the plaintiff had gone into the yard at night 
after it had been ſhut up, and the dog looſe, and had then 


received the injury: Lord Kenyon ruled that every man had 


a right to keep a dog for the proteAion of his property; and 
that the injury here having ariſen from the plaintiff's own 
fault, in going into the yard aſter the dog had been properly 
let looſe, the action would not lie, | | 1 


< But where there is either a public way, or the owner of 


40 a miſchievous animal ſuffers a way over his cloſe to be uſed 
““ as a public one, if he keeps ſuch an animal in his cloſe, he 


A eaſe cited by 
Ld. Kenyon in 
Brock v Cope- 
land, ſupra. 


« is liable for any injury any perſon may ſuſtain from ſuch 
« animal,” | io rw 

As where in an action for keeping a miſchievous bull that 
had hurt the plaintiff, it appeared that the plaintiff was 
going over a field of defendant's in which the bull was 
kept, and where he had received the injury, it was contended, 
that the plaintiff having gone there of his own head could 


not maintain the action; but it alſo appearing that there was 


a conteſt concerning a right of way over this field wherein 


the bull was kept, and that defendant had permitted ſeveral 


Bolton v. Banks. 
Cro. Car. 254. 


Kinnion v. 

Davis. 

Cro. Car. 487. 

| e v. 
urner. 

1 Ld. Raym. 

118. 


oflicers: 2d, Of private perſons, 


perſons to go over it as an open way, it was decided, That 
plaintiff having gone into the field ſuppoſing he had a right 
to go there, and defendant having permitted it to be uſed as 

a legal way, that he ſhould not be permitted to ſet up in his 
defence the right of keeping ſuch an animal there as in his 
own cloſe, and that the action was maintainable, 8 


80 an action will lie againſt the owner of a dog uſed 
to bite ſheep, for killing any, after notice to the maſter, 


And it is ſufficient to ſupport the ſcienter in this action, 


that the dog had once done ſo before. 


And if one has a dog uſed to bite ſheep, and he bites an 
horſe, it is actionable; for the owner after notice of the 
firſt miſchief done, thould have deſtroyed the dog, to pre- 
vent further injury. | | „ 

But theſc latter caſes more properly belong to the head of 
Injuries to Perſonal Property. . | . 


2. OF INJURIES TO PERSONAL PROPERTY. _ 


Under this head I ſhall conſider, 1. Such injuries as ariſe 
to perſonal property, from the miſconduct or negligence of 


; Vote 


a2 .\ FEI. 4 n 
« SIRE 3 a 
4 4 "FIR — 1 
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Under the claſs of officers 1 include, 1. Sheriffs, and 
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their inferior officers: 2. Attornies: 3. Juſtices of the 


peace. 


1. OF INJURIES BY SHERIFFS, OR THEIR INFERIOR 
„ 18 OFFICERS, 5 . 

Under this head it is previouſly to be obſerved, 

1. © That as the office of ſheriff partakes of a judicial as 
well as a miniſlerial function, wherever the ſheriff is acting 
e in his judicial capacity, no action will lie for any miſcon- 
« duct in it, where no fraud or corruption appears.“ 


* As where the plaintiff declared againſt the defendants 

as ſheriffs of York, that time out of mind there had been a 
court of record held before the ſheriffs, where actions of 
debt had uſed to be brought, and the defendants in ſuch 
actions arreited, and held to bail by the ſaid ſheriffs, and 


Metcalfe v. 
Hodgſon & alt. 
Hutt. 120. 


* 


that the ſheriſfs were alſo from time immemorial keepers of 


the gaol ; and the action was againſt the ſheriffs for taking 
inſufficient bail; the Court held, that the two authorities 


concurring, they would hold the act to be done by them as 


5 fudges, and that the action would not lie. 


2. If there are two ſheriffs, and an action is brought 
againſt them for any miſconduct in their office, and one of 
them dies before the trial; yet ſhall the action ſurvive agaiuſt 


niſon & Elſwicks 
Cro. Eliz. 625. 


the other as in other actions of treſpaſs, the tort being ſeve- 


ral as well as joint. | 
3. © Where a fort has been committed by any officer of 
« the ſheriff, the party injured may have his action eher 
« againſt the ſheriff or againſt the oſſicer (as in the caſe 


Salk. 18. | 


of a voluntry eſcape); but where the injury is cauſed 


by a neglect or breach of duty in any of the officers of the 


*« ſheriff, the action muſt be brought againſt the ſheriff 


© AUNT 5: 

As where the action was againſt the under-ſheriff for em- 
bezzling a writ, this being a tort, was adjudged to lie againſt 
the under-ſheriff. 1 | | „ — 


But where it was againſt the under-ſheriff for not executing 
2 bill of ſale to a nominee of the plaintiff's, of certain goods 
taken in execution, in purſuance of a promiſe ; this action 
Was held not to lie, it ſhould have been brought againſt the 
theriff as a breach of duty of office; but in fact, the under- 
- theriff is not bound to make ſuch bill of ſale, the legal mode 


Marth v. Aſtry. 
Cro, Eliz. 175. 


Cameron v. 
Reyno. ds. 
Cowp. 403. 


being by writ of venditioni exponas, therefore the action 


would lie in no caſe. 


= The principal caſes in which this action lies againſt the 


ſheriff or his officers, may be reduced to four heads. 


Vot, II. N I 3, That 
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1. That of eſcapes: 2. That of reſcues: 3* Oc i im- 


proper or informal executions: 4. Of falſe returns. 


And iſt, Of Eſcapes. 


Under this head, I ſhall conſider, 1. What ſhall be 1 

| a a legal arreſt, ſo as to ſubject the ſheriff and his officers ; 

for unleſs the arreſt is legal, this action will not lie: 

2. What ſhall be deemed an eſcape: 3. In what caſes, and 

how far the ſheriffs ſhall be liable: 4. What ſhall excuſe him, 
and how he mey have redreſs. 


L 604 {8 | K. What ſhall be deemed a legal TREATY. 
Genner v. 1. Bare words will not make an arreſt : there muſt be an 
— actual touching of the body, or, what is tantamount, a power of 


takirig immediate poſſeſſion of the body, and the party's 
ſubmiſſion thereto : and therefore in this caſe where the 

bailiff ſaid to the defendant againſt whom he had the writ, he 
being then at ſome diſtance, that he arreſted him by a warrant 
he had againft him; and the defendant having a fork in his 
hand, kept the bailiff at a diſtance till he retreated into the 
houſe: it was held to be no arreſt. 


N v. But where a bailiff having a writ againſt a perſon, met 
ol. bim on horſeback, and ſaid to him, “ You are my priſoner,” 
7 upon which he turned back and ſubmitted, this was held to 


Bull. N. P. 62. be, a good arreſt, though the bailiff never laid hand on 
bim; but if on the bailiff's ſaying thoſe words he had fled, 
it had been no arreſt, unleſs the bailiff had laid hold X | 


him. 
Blatch v. 2. The arreſt muſt be by 1 of the bail iff to whom © 
Ds 60 the warrant is direfed ; that is, he muſt be in company, hut 
| he necd not be the hand that arreſts, nor prefent, nor in 
the ſight of the party arreſted: as here where he ſent his 
follower forward, who made the arreſt, he being at ſome 
| _ diſtance, and out of fight, the arreſt was held to be good. 

5. C. Ibid, 3. The arreſt by the bailiff muſt be by virtue of a warrant 
Signed and Jenn by the ſheriff ; a verbal authority is not ſuſh- | 
cient. _ 

A . Ihe bailiff 5 he te the arreſt need wor 1 his 


ire; nor tell at whoſe ſuit the writ is, unleſs the party 
demands it: and if the bailiff has two warrants in his pocket, 
and produces neither, if the priſoner be reſcued, either 


Cro, Jac. 485. 


party at whoſe ſuit the warrants were, way vring his action ; 

and recover, | | 
Semaine's caſe, 5. It is nct lawful to 5 open doors to nd an art! in 
5 Co. 92. any caſe of civil proceſs, for the law will not allow ſuch 


breach of the peace. 


Park v. Evans. Therefore where bailiffs rapt at a door, and on its being 


Hod. 64. opened to ſee who was s there, ruſhed forcibly in " 0 
| words 


T. OP Dn 


2 


8 
ir 


is 


BY '$ | 
2. The bail may take theie principal o on a Sunday, and | 
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foods drawn, the entry and —— were held to be un- 


lawful. | | 
But if the bailiff finds the cuter door open, and enters peace- 


ably, he may break open the inner doors to make an arreſt; and 


this was held ſo in the preſent caſe, where the defendant 


was a ledger, whoſe | room It was contended was his dwelling- 


houſe. 


So where the outer door was. a fats b-deor, the upper part 
of which was open, but the lower bolted at top and bottom, 


the officer unbolted the top; and not being able to reach 
the bottom, leapt over it, and unbolted it, and let in the 
others: it was ruled by Juit- Wilmot, that this oy} was 
lawful, | | 


But where in action for leren and entering plaintiff's 


houſe it appeared that the plaintiff's houſe ſtood in a ſtable- 
yard which was ſurrounded by a wall, there was a hatch- 


| gate which ſtood at the foot of the fiairs which led to an 


Lee v. Ganſel. 
Cowp. I. 
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Maxwell v. 

King. Reading 
Lent Aſſ. 1766. 
MSS. 


Hopkins v. 
Nightinga e & 
alt. Eſpin. N. P. 
Caſ. 99. 


open gallery from whence there were doors to ſeveral apart- 


ments, at the top of the ſtairs there was a door acroſs that 
part -of the gallery which led to the chamber where the 


- plaintiff was; the defendants having got into the yard, broke 
open the door at the top of the ſtairs and arreſted the 


plaintiff, Lord Kenyon held, that this was the outer door of 


the plaintiff's dwelling, and: that the arreſt was illegal. 


But though a perſon has been illegally arreſted, as here 


by the bailiff's breaking into the houſe, yet 7 tile fo uch 
illegal cuſtody he is fairly charged with another arreſt, ſuch: aſt 
arreſt ſhall be good : but there mutt be no fraud or colluſion, 
firſt to arreſt the party Ie and then " charge him 
with another action. 


6. By ſtat. 29 Car. 2. c. 7. 5 6. no arreſt ſhall be made 
«ona Sunday, N in cafe of n * or breach 
« of the peace. N | 


An arreſt on this day is e abſolutely oi inſo- 
much that the party arreſted may maintain an action of 
falſe impriſonment in conſequence of it. 


1. But a perſon may be retaken on a Sunday by virtue of 
an clcape-warrant. This 1 is now enacted — ſtatute 5 Ann. 


ſurrender him the next day. 


3. But a conviction on a ſtatute, and an order af com- 
mittal to the houſe of correction, the party having no goods, 


is not a criminal proceeding within the ſtatute to allow an 


areſt on a — but ſuch i is void. 


. 1. The 


Howſon v. 
Walker. 
2 Black. Rep. 
823. 


Wilſon W 
Tucker. 
Salk. 78. 


Parker v. Sir 
WII Moor. oy 


Rex v. Myers. 


1 T. Rep. 265. 
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Devenage v. 
Dalby. | 
Doug. 369. 


Froſt's caſe. 
5 Co. 89. 


[ C6 


Raiden v. 
Temple. 
Hob. 202. 


7. The writ to arreſt ſhould be within the proper coun. 


ty; for where a perſon was arreſted by a bill of Middle 
in another county, the proceedings were ſct aſide for irre- 
gularity. 8 | 


8. If a perſon is in cuſtody of the ſheriff for one cauſe, 


delivering to him a writ againſt the fame perſon for another cauſs, 
is a good arreſt; as here, where he was in on a ca. ad. reſp. 


delivering a cap. utiag. was held good, and to ſubject the 
ſheriff on an eſcape. | „ 


2. What ſhall be deemed an Eſcape. 


1. * Impriſonment making part of the debtor's puniſh. 
% ment, againſt whom a judgment was had, and who could 
«© not pay, if after the defendant had been committed to 
s priſon cn a capias ad ſatisfaciendum he was ſcen at-large, it 
6% was at all times deemed an eſcape in the ſheriff.“ | 


For where in debt againſt the ſheriff of Bucks for an eſ. 


cape, the eſcape aſſigned was, that a perſon in priſon at the 
ſuit of the plaintiff was ſuffered to walk at large through 
the town, though attended by a kreper, it was adjudged 
ſuch an eſcape as ſubjected the ſheriff; and the plaintiff had 


judgment. 


3 Black, Comm. 


415. 


* 


Per Aſnhurſt, J. 
Atkinſon v. 
Mattinſon. 
2 T. Rep. 172. 


Planch v. 


Anderſon & alt. 


Sneritf of Lon- 


don. 


5 To Rep. 37» | 


e might ſhew them what indulgence he pleaſe, provided he 
© had them forthcoming at the return of the writ.” 


But that is now altered in the caſe of the warden of the 
Fleet, and the marſhal of K. B. by fiat. 8 & 9 V. 3. c. 27. 


which enacts, That the warden of the F/zet, or marſhal 
« of the King's Bench priſon, ſuffering any perſon com- 


„ mitted on meſne proceſs or execution to go at large, ex- 
e cept on habeas corpus or rule of court, ſhall be deemed an 


So that ſtill the officer may permit the perſon arreſted to 


go at large, provided he has him at the return of the 


writ; but in the caſe of final proceſs, he cannot for 2 
minute, V | | 


If the ſheriff has arreſted a defendant on meſne proceſs, it 
ſhould ſeem that he is not obliged to carry him to priſon 
when the return of the writ is out, if the plaintiff 1s not 
delayed in his ſuit; for where the writ was returnable in the 
eight days of the Purification, under which the defendant 
was arreſted, but he was not carried to prifon till the day 
before the effoign day of Eaſter term, when the plaintiff de- 
clared againſt him; it was held, that the ſheriff was not 
liable to an action as for an eſcape, the jury having found 
that the plaintiff was not delayed in his ſuit. „ 
3 B 


2. But to perſons taken on meſne proceſs only, the ſheriff 
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3. By the ſame ſtatute it is further enacted, * That if 
« the marihal or keeper of any priſon ſhall, after one day's 
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e notice in writing, refuſe to ſhew any priſoner in ex- 


„ ecution to the creditor at whoſe ſuit ſuch priſoner was 
« charged, or to his attorney, ſuch refuſal ſhall be deemed 
« an cſcape.” „ | PEE | 

4. Where a new ſheriff is appointed, his predeceſſor 
ein office ſhould hand over to him all the priſoners in his 
« cuſtody with their reſpeCtive executions z and if he omit 
« any, it is an eſcape, and this ſhould be done by indenture.“ 
Cro. El. 366. | OE 9 wt | 


For where the priſoner, for whoſe eſcape this action was 
brought, had been in the cuſtody of the former ſheriffs, 
at the ſuit of the plaintiff, and alſs of one Dighton, and in the 
indenture containing the names, &c. of the priſoners, he 
execution at the ſuit of Dighton only was mentioned; and the 
priſoner eſcaped; it was adjudged, that the former ſheriffs 
were liable for the eſcape as to the plaintiff's execution; 
for being delivered over for one cauſe, he was out of exe- 


cution for the other, and ſo it was an eſcape immediately in 


the old ſheriffs. SED: | 
And if the former ſheriff dies, the ſucceſſor muſt at his 
peril take notice of all the perſons in cuſtody, and their re- 
ſpective executions z but till a new ſheriff is appointed, the 
under-ſheriff is to take charge of the priſon, and is made. 
liable by ſtatute 3 Geo. 1. c. 15. But in ſuch caſe the aſſign- 
ment by the under-theriff need not be by indenture. | 


. “But in no caſe ſhall the ſheriff be liable, except the 
“ perſon who has eſcaped has been in actual cuſtody ; that 


Weſt by's caſe. 
3 Co. 71. 


8. 0. Idid. 
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eis, unleſs legally arręſted by his oaun officers, handed over to 


. him in the gal by the former ſheriff, or regularly delivered 
: “ into cuſtody.” 55 | 5 eee 
And, fſt, “ He muſt have been legally arreſted by the ſperiff*s 
* 0207 officers.” „ 1 Eo 
For where the plaintiff, having taken out a capias ad /ati/- 
 faciendum againſt the defendants, ſent it to Painter, his agent 
in Cornwall, he applied to the ſberiſ for a warrant, directed 
to Painter's own clerk, aſſigning as a reaſon. for not applying 


De Moranda v. 
Dunkin. 
4 T. Rep. 120. 


to the under-ſheriff, that the under-ſheriff was attorney for 


one of the defendants; he ſheriff after ſome objection, 
granted a. warrant to Rogers, Painter's clerk, bh arreſted, 
and ſuffered the defendant to eſcape ; it was held, that the 
ſheriff was not liable in, this caſe, nor in any caſe where a 
ſpecial bailiff is appointed on the nomination of the plain- 
tif himſelf; for he muſt take the conſequence of all his 
acts, particularly as by ſuch means the ſheriff might be 
charged either by their fraud or neglet. 


NI 2. „ Or 
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2. © Or he muit be handed over in gaol by the former 
« ſheriff,” 77 | 85 „ 
Dawhridge- For where the old ſheriff had a perſon in cuſtody in a 
9 private houſe, and would there have aſſigned him over to the 
3e new ſheriff, who refuſed to accept him, and the priſoner 
eſcaped, it was adjudged to be an eſcape in the old ſheriffs, 
but not in the new; for the priſoners can only be aſſig ued in the 
common gaol. | 1 | 


3. Or he muſt be regularly delivered into cuſtody, in 
& order to ſubject the officer to an eſcape.” 


Watſon v. Sut- For where the priſoner was out on bail, and came and 

I. 27s, ſurrendered himſelf in diſcharge of his bail, by entering a 
cepted him in execution, and filed a committitur with the 
officer, and afterwards the priſoner eſcaped : this action was 
held not to lie againſt the marſhal, for he was wot chargeable 
evithout notice, which ſhould be done either by ſerving him 
with a rule or entering a commiltitur alſo in his bob. 


eee hs *5, Where the bailiff of a liberty, having return of writs 
Es Rep s: and execution on them, brings a priſoner taken in execution 


Boyton's caſe. out of his liberty to lodge him in the county gaol, it 1s an eſcape, 


2 Co. 42. . FE 
*[ 608 1 and ſhall ſubject the bailiff. g 95 3 895 

e al 6. Where the ſheriff appointed a priſoner turnkey of the pri- 

Caf. temp. yen, it was held to be a voluntary eſcape. Es 

Hard. 311. I 8 | 


3. In what Caſes and how far the Sheriff is liable. 


1. By ſtat. 8 & 9 V. 3. c. 27. /.9. © If any perſon, de- 
« firing to charge another with any action or execution, 
e ſhall deſire to be informed by the keeper of any priſon, 
« whether ſuch perſon is a priſoner there or not, the keeper 
« ſhall give a true note in writing to ſuch perſon or his 
% attorney, under the penalty of 50/. ; and ſuch note, ac- 
«© knowledging the perſon to be there, ſhall be ſufficient 
« evidence that ſuch perſon is in actual cuſtody.” 


Jackſon v. When a perſon is acknowledged to be in actual cuſtody, 
| 4 5 delivering a 7051 to the Serif againſt fuch perſon is an arreſi 
| in ld, and will ſubject the ſheriff or officer in caſe of an 

_ eſcape, | - 55% 

2. „The ſheriff is only anſwerable for an eſcape from 

„ himſelf, or from ſome of his officers,” —_ LE 

225 * For where a ca. ſa. was awarded to the ſheriff of Berks 
feu ca. to take the body of J. S., who was then in cuſtody of the mayor 
Cro. Eliz. 26. and burgeſſes of Windſor, and it being a liberty, he made his 
3 fol. 607. mandate out, directed to them as bailiffs of the liberty; 
| | afterwards J. S. eſcaped, aud the action was adjudged » 


reddidit ſe in the judge's book, the plaintiff's attorney ac- 
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ne not againſt the ſheriff, but againſt. the mayor, r., 7 


not being officers of his. 
3. If the defendant is in cuſtody of the ſheriff, ako under 


a capias utlag. on an outlawry on meſne proceſs, yet if the 


ſheriff ſuffers him to eſcape, this action will lie; for though 
in fact the party is in cuſtody at the ſuit of the king, and 


the plaintiff has no intereſt in his body, yet as the outlawry 


will not be reverſed without ſecurity given to appear to a 


new original, his eſcape is is an l to the plaintiff; and fo | 


the action lies. 


4. K distinction is to be obſerved between proceſs 
60 which i is void, and which is erroneous.” 


« For where the proceſs i is void, no action will lie bind 


So 


Bonner v. 
Stokely. 

Cro. Eliz. 652. 
Cook qui tam 
v. Champneys. 
2 Stra. 901. 
Sercole v. 
Hanſon. 

1 Wilſ. 3 


« the ſheriff for an eſcape; but it will where the proceſs | 


4 « has been erroneous, or irregular only.” 


The ſheriff in this caſe had the defendant in cu Rody on a 
ca. ſa. which had iſſued after the year and day without a ſcire 


 facias, and the defendant eſcaped, the ſheriff was held to be 
liable, and that he could not take advantage of this irregu- 


larity; but it had been otherwiſe had the arreſt been made 


on a cap. ad reſpond. teſted of Trinity, and returnable the 
Hilary term following; for ſuch proceſs muſt be returnable 


from term to term, or it is out of court. 


So where the arreſt is founded on a wot judgment, the 


plaintiff cannot recover for an eſcape; but it is | otherwile 
where the judgment is only erroneous. 


© And wherever the Court which gives the judgment has 


4 juriſdiction, the judgment may be erroneous, but is not 


Shirley v. 

Wright. 
Salk. 273. - 
Buſhe's caſe, : 
Cro. Eliz. 188. 

S. P 
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Gold v. Strode: 


Carth. 148. 


did. 


« void; but if the Couny has no 88 the e | 


« js void; oY 


Therefore where a ca. 2 was ; erecuted on a Jae of 
an inferior court, in debt on a bond made extra juriſdiftionem, 
and the defendant had eſcaped, the Court held that an ac- 


tion would not lie againſt the ſheriff. 


And the reaſon why the ſheriff f is charged i in one caſe and 
not in the other is, that though the proceſs is erroneous, yet the 
ſheriff may juflify under it in an action for falſe impriſon- 
ment; and as he may therefore projet himſelf by ſuch moans, 


be ſhall be charged. 


Therefore on a recognizance in + hanse r conuſee having 
ſued execution by ca. ſa. under which conuſor was arreſted 
and eſcaped, it was adjudged, That though the ca. ſa. was 
erroneouſly awarded, yet that while it continued unreverſed 


| - on a good execution for Ss party, and the ſheriff was 
able. ä | 


Anon. 
March 8. 


Coniers Sheriff 
of. Durham's 
caſe. 

Cro. Eliz. 576. 
Weaver v. 
Clifford, 

Cro. Jec. 31. 
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2. How far the Sheriff is liable. 


Pr. Ab. 19. T. 55 on the caſe lies in caſes of eſcapes on meſne proceſs 

2 Int. 3B2. in which the debt or damages not being aſcertained, the 
Pettey v. North. 

Cio Eliz. 17, PlaintiſFrecovers in this action damages for loſing the benefit 

2 Stra. 373. of his action, which are uncertain; but where the party 

has been in cuſtody z execution, wherein the debt and 

damages are liquidated, there, under the ſtat. Wet. 2. and 

1 Rich. c. 12. the whole are recoverable. in an action of debt, 

with this exception, that where the plaintiff had execution 


on a ſtatute of lands, goods, and body, and the priſoner | 


_ eſcaped, as the lands remained in execution, debt would not ; ; 


lie, but treſpaſs on the cafe. 


« In eſcapes, therefore, on meſue proceſs the matter tern on, 

„ whether in fact the plaintiff has been delayed in his ſuit 

«© Or not: for if he has not, and it is ſo found of the jury, 
& no action whatever will lie.” 


n An- As in this caſe, ante Ge, where the Jefendant was arreſted, 

1 on meſne proceſs, but kept i in cuſtody after the return of the 

2 1:RÞ-37- writ, and then carried to priſon ; and the jury found, that the 
plaintiff was not thereby prejudiced or delayed in his action. 
It was reſolved that the plaintiff had no cauſe of action. 


Foraſous v. And if the party proceeds by action of debt againſt the | 
| vas 1 4 ſheriff or gaoler for an eſcape, the jury cannot give a leſs *fſum 
re OE rhan the creditor would have recovered againſt the Fog ; 
*ſ 610] that is, the ſum indorſed on n the writ, and the legal fe of 
„ x SXecution. 
Reading v, And note, That if the party Fe WEE out of one oof the 


Edwin & Fleet. counters, the action ſhall be brought againſt both ſheriffs; 


Earth. 145. not againſt him only from whoſe counter the eſcape was 
e, for the two perſons make but one ſheriff. 


4. What ſhall excuſe the Sheriff, a how he ſhall 
have Redreſs. 


1. © The firſt cafe I ſhall conſider in which the ſheriff ſhall 
be excuſed for an eſcape, is the cafe of reſcous,” 


© May v. Proby, 11 the ſheriff arreſts a perſon on meſire proceſs, and be is 
| Cro, Jac. 419. reſcued in going to gaol, the ſheriff is not liable; for as the 
2 ſheriff if he meets the party againſt whom he has ſuch pro- 
cels, is bound to arreſt him, if pointed out to him, and ſo 


air w mam he cannot be ſuppoſed to have the poſſe comitatus then with 


Clarke's caſe, him: in all caſes of meſne proceſs, on the ſame — | 
Cro. Eliz. [97 3. caſes of reſcue he ſpall be excuſed. 


+ Roll. Ab. 88. But if ſuch perſon be once within the wall of the 77106 "1 


Southcote*scaſe, ter ſuch arreſt on meſne proceſs, the ſheriff mall i in all caſes 
4 Co. 84. a. | 3 be 
2 Roll, ibid. 
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be Hable, except where the reſcue is by the king's enemies, 
or the eſcape by reaſon of fire: but if a party of rebels or 
traitors breaks the priſon and lets the priſoners at large, the ye, 33. 
| ſheriff is liable on this ground, that he may always com- H. 6. 1. 
mand the poſſe comitatus, and no power ſhall be prefumed COS OY 
greater than that, except common enemies; beſides, he may 4 T. Rep, 78g. 
have remedy againſt traitors or rebels by law, but not againſt 


- 


common enemies. | 5 | 
And the law is the ſame in the caſe of arreſts on final 1 Roll. Abr. got 


proceſs. 5 : 


« For wherever the ſheriff has time to prepare the poſſe 

ce comitatus, he ſhall be liable in caſe of a reſcue.” | 
Therefore where the ſheriff was ordered to bring up the Crompton v. 
body in cuſtody on meſne proceſs, by habeas corpus, and de- W 2 482 
fendant was reſcued in going to court, the ſheriff was held _ 

to be liable; for the ſheriff having had notice when the body 

| was to be brought up, he might have provided againſt a reſcue 

. by aſſembling the poſſe. comitatus. N . | E 


« And in the caſe of a reſcue, the party at whoſe ſuit the Mynn v. 
c arreſt was made may maintain his action either againſt the poo, omg 
e ſheriff or againſt the reſcuers. If, therefore, he elects to Sen 
, proceed againſt the reſcuers, it ſhould ſeem that the ſheriff Hutt. g8. 
n e . 


2. A ſecond ground of excuſe for the ſheriff, in caſe L 6111 
© of an eſcape, is a recaption upon a freſh ſuit. Ds - 
But 1ft. In the caſe of voluntary eſcapes, the gaoler cannot 5 Co. 52 b. 
retake the priſoner ; but the plaintiff may by an eſcape-war- has e 
rant, and proceed againſt him to judgment, or againſt the L Wir 2932 
gaoler. This is in the cafe of meſne proceſs. 


For all «orits of meſne proceſs muſt be returnable in the fame Shirley v. 
or next term; and if a term is omitted, the awrit is vid, for Wright. 
ſo the defendant might be kept unreaſonably long in priſon : * One; 
But writs of final proceſs need not be returnable the next | 

term; for the cauſe is at an end, and the party has no day 
in court. e | | 8 


1 


= = if the party ſo ſuffered to eſcape vas in execution, the — v. 
plainti p : | Sa. ardiner. 
Plaintiff may retake him after the twelvemonth without a 426 Car. 2. 


_ faire facias, for he is in on the firſt execution. Eull. N. P. 69. 


And this though the plaintiff had recovered in an action Collop v. 


na againſt the gaoler, if the ſum recovered was leſs than the — 
debt. e . e | | Re rin. 31. 


Carcs. 

5 : 55 | SS mn nd Bull. N. P. 69. 

But in the caſe of negligent eſcapes, the gaoler may at any Willing v. O 
time retake the priſoner; though if the defendant eſcapes 2 Stra 90. 

out of priſon, and the plaintiff ſends a diſcharge while he 55 
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is ſo at large, the gaoler cannot * retaking big 1 | 


fees. 


Ridgeway's 2. The priſoner muſt be taken on freſb ſuit to bet the 


70. 52. ſheriff; and though he may have been out of fi, ght, (as in this 
4 Ca.., for a day and a night,) yet may the recaption be deem. 


ed freſh ſuit, and the ſheriff be excuſed; and though the 
priſoner might have fled into another county, yet _y the 
ſheriff there retake him on a freſh ſuit. | 


Whiting v. But the recaption muſt be before action brought, or it 
Sir J. Reynell. ſhall not be deemed freſh ſuit ; for where it appeared that 
Cro. Eliz. 657. h ill af he acti had b | 
Stonehouſe v. the recaption was not till after the action ha cen com- 
Mullins. menced, the marſhal was held to be liable for the * 


2 Stra. 873. from hs priſon. 


Bail v. Briggs. And in this caſe the recaption was on the ſame fas of com- 
x Jones 145 mencing the action, and the officer was held not to be diſ- 
charged, the action being attached in the plaintiff. - 


Chambers v. So if the eſcape was involuntary, and the party returns. 
8 POP of himſelf before action brought, and is in priſon, it ſhall 
z T. Rep, 126, excuſe the officer ; for it is tantamount to a recaption on 


freſh ſuit, 


«In general, to charge the ſheriff or his officers with 
| te an eſcape, it muſt have proceeded either from conniv- _ 
{ 612] J- ance, from neglect, or want of due care, and therefore in 
Hall caſes where the ſheriff or his officers are acting under 
c proper authority, and an eſcape happens, he is excuſed.” 


Vaſt v. Gaudy. Therefore where in an action for an eſcape againſt the 
Ero. Eliz. 5. marſhal, he gave in evidence that the perſon in priſon had 
been let out to bail by order of the Court, to proſecute the at- 
taint; it was held a good juſtification; for it was not done 
out of his own head, but by command of the juſtices, 


pee. An eſcape of a priſoner in the cuſtody of the marſhal, from 
| 7 * Lie the rules of the King's Bench Priſon, is a negligent and not a 
88 voluntary eſcape ; for by ſtat. 8 & 9 W. 3. c. 27. The marſhal 


has a right to permit a priſoner to go within the rules. 


4. © As in the caſe of voluntary eſcapes, the action lies, 
e againſt the officer permitting it, the ſheriff ſeems thereby to 
* 6 diſcharged if the party proceeds againſt the officer“ 


Ravenſcroft v. And wherever the gaoler ſuffers a voluntary eſcape, from 
Eyles. that moment he is a wrong-doer, and though the original 


W 2940 defendant returns, and the plaintiff proceeds againſt him to judg- © 


ment after his return, yet it is no waiver of the action againſt 
the gaoler; but he may ſtill be ſued for damages. 


5. cc And in the caſe of a voluntary eſcape, no 3 
<« aſſent of the plaintiff in the action ſhall purge it.“ | 


For 


46 
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For where to a /ci. fa. quare executio non, & c. upon a judg- 
ment, the defendant pleaded, that he had formerly been 
taken in execution on a ca. /a. upon the ſame judgment, and 
by the ſheriff ſuffered to eſcape, to which eſcape the plaintiff 
conſented ; it was held no plea, for the ſubſequent aſſent 
could not make it an eſcape with the conſent of the plaintiff; 

but that he may either ſue the ſheriff or retake the party. 


2. How far the Sheriff ſhall have Redreſs. 


1. If the party in cuſtody, on execution or otherwiſe, eſ- 
capes, the ſheriff may have an action of treſpaſs on the caſe 
_ againſt him, for the ſheriff is liable over to the plaintiff in 
the firſt action. „ . 9 
So in an action againſt a priſoner for an eſcape, Juſt. 
Yates ruled, That if a ſheriff voluntarily permits a priſoner 
to eſcape, and he in conſequence is obliged to pay the debt, 
he may maintain an action for money paid, laid out, and 
expended againſt the defendant, for he is diſcharged as 
againſt the plaintiff in the action; and he ſaid that the ſame 
point had been ſo 
weſtern circuit. 


*And this action is maintainable by che ſheriff againſt the 


perſon eſcaping, though he himſelf has not been ſued on the g 


eſcape : For the party arreſted did a wrong by the eſcape, 
and the ſheriff is always liable to the plaintiff in the original 
action: and perhaps the perſon eſcaping might die, or leave 
the country before the ſheriff was ſued, and ſo he would loſe 
his remedy. | 55 WE 


2. But the Bail who made the arreſt, and from whom 


an eſcape has been made, cannot have caſe again/# the perſon 
eſcaping, even though the ſheriff has recovered againſt him; 
for he is not chargeable to the ſheriff by /aww, but upon his 
own undertaking ; and therefore as no reſponſibility is by 
law annexed to his office, the law gives him no remedy, as 
the wrong was not done to him but 20 the ſheriff. : 


Having conſidered the caſcs of eſcapes and reſcues, I 
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Scotty Peacock. 
Salk. 271. 


14 


Sulſton and 
Offley v. Paine. 
Cro. Eliz. 234. 


Morris v. 
Berkeley. 
MWorceſter Lent 
Aſſ. 2765. MSS. 


ruled by himſelf and Juſt. Gould on the 


Sheriffs of Nor- 
wich v. Brad - 
AW. 


Cro. Eliz. 53. i 
wy 6137 


Atherton v. 
Harward. Hh 
Cro. Eliz. 349 · 


\ 


ſhall now conſider thoſe on improper and informal exccu- | 


tions. 


3. Of Improper or Informal Executions. 


1. By ſtatute 8 Ann. c. 14. $ 1. « No grade or chattels 


„ whatever, lying or being on any premiſes leaſed for life, 


« years, or at will, ſhall be liable to be taken in execution, 


“ unleſs the party at whoſe ſuit the execution or extent is 
ſued out, before the removal of the goods, ſhall pay to 
the landlord or his bailiff all ſuch ſums. of money as 
e are or ſhall be due for the rent of the ſad premiſes 45 

9 2 de 
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ce the time of the taking in execution, provided the arrears 
« do not amount to one year's rent; and in caſe the amount 


exceed one year's rent, then the party at whoſe ſuit the 


execution is, paying the landlord or his bailiff one year's 
4 rent, may proceed in the execution, and the ſheriff or other 


„ officer is empowered to levy the money ſo paid for rent as 


Palgrave v. 
Windſham. 
1 Stra. 212. 
2 Wilſ. 141. 


« well as the execution, and pay it over to the plaintiff,” 


If therefore the ſheriff takes goods in execution, and re- 
moves them off the premiſes before the landlord has been 


ſatisfied for the year's rent, (he having got notice that the rent 


was due,) an action on the caſe lies againſt him, either at 
the ſuit of the landlord himſelf, or, in caſe he is dead, of his 


- executor or adminiſtrator, it being an injury to the eſtate, 


S. C. ibid, 


But theſe deciſions are to be obſerved : 
1. That the payment muſt be made by the plainti® i in \ the 


action; and the ſheriff {hould not proceed in the execution 


"Gore v. Goſton. 
1 Str. 643. 


Caſe of James 
Bennet, Eſq. 
2 Str. 787. 
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% 


Henchett v. 
Kempſon. 
a Wil. 140. 


Waring v. 
Dewberry. 
1 Stra. 9a. 


till the rent is paid; for ſo are the words of the ſtatute. 


2. The landlord muſt be paid his whole year's rent ; that 
is, without deduction of poundage for ſheritt”s fees. | 


3- © The ſtatute extends only to the caſe of the immedite 
&« lefſor of the defendant.” N 


For where the leſſee had under-let, and the under lebe) 
goods were taken in execution, the Court held, that the 
ground-landlord (that is, the firſt leſſor) had no claim under 
the ſtatute to one year's rent, as againſt the eſtate of the 
under-lefſee, but that it was conſined only ce to his leſſor, who : 
was the original leſſee. 


4. The ſtatute extends to all caſes of execution by . fa. „ 


For where the defendant had judgment as in caſe of a non- 


ſuit, and took out a ,. fa. for his colts, it was adjudged, 


that the landlord ſhould be paid his rent before Me execu- 
tion was ſerved, though it was conteſted, that the ſtatute only 
extended to cafes of executions taken out by the plaintiff. 


5. © But the ſheriff muſt in all caſes have notice of the rent 
et being i in arrear, or he 1 is not liable after he has levied the 
cc money.” 


For where the leſſee was in arrear of rent, and the leſſor 
died, and before adminiſtration granted a Z. fa. iſſued, and 
was executed by the ſheriff on the goods of the leſſee; and 
afterwards adminiſtration was granted, it was adjudged, | 
that as there was no one to whom payment of the rent could 
be made when the execution was levied, and the ſheriff was 


not obliged to retain, the adminiſtrator was without remedy, 


and particularly as the notice ol n. dnn to come 
from the landlord. 


But 
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But in theſe caſes, if the ſheriff has levied the goods, the 2 Wil. 24. 


landlord may avoid an aCtion, by getting a rule W court on the 
ferif to pay him out of the money levied. 


2, « Auodias caſe in @&hich the tierif is liable to an ac- 


ec tion under this head i 18 this:“ 


If two writs of the ſame 2 came to the hands of the 
ſheriff, he ſhould by common law execute that firſt which is 
firſt delivered, the goods being bound from the teſte. But by 


Smallcombe v. 
Buckingham. 
Salk. 320, 


the ſtatute of frauds, the goods are bound from the day of de- 
livery, and fo priority of delivery is an advantage. There- 


fore now, whatever be the teſte, the firſt delivered ought to 


have the priority of execution: and therefore, if two writs 


of eri facias both come to the ſheriff on the ſame day, that 
which is firſt delivered muſt be firſt executed. If therefore 


tte ſheriff executes the laſt delivered i. fa. firtt, it is an 
injury to the plaintiff in the firſt i. fa. and he may have this 


action of treſpaſs on the caſe againſt the ſheriff; but ts ex- 
ecution of the ſecond N. fa. is good. 


« But in order to charge the Meng, the ard execution 
« muſt be bond fide. Wn CO | 


For where in an action acainf the ſheriff, the caſe was 
that a ,. fa. had iſſued, directed to the defendant at the ſuit 
of the plaintiff, againſt one Crop; one Whitehall was made 
ſpecial bailiff, and the warrant was made out to him and 


two others, Sꝛwanton, the plaintiff's attorney, was preſent at 


Radke v. 
Windham. 
1 Wilf. 44. 


1 G15 1 


the execution of it, and ſaid to Wh:zehall to uſe Crop kindly, 


and not to take his houſehold goods, for that his landlord, 


one Earl, would ſoon be in the country, and would pay the 
_ debts: upon this the bailiff road round the land, and ſaid 
« T/eize all this corn and cattle ;” and took ſome account thereof 


for the uſe of the plaintiff, This ff. fa. was teſted the 11th 


of May, and executed the 14th in the manner mentioned. 
On the 20th of May, Earl, Crop's landlord, to whom he was 
indebted upon a judgment, ſued out a #. fa. againſt him; 
and the ſheriff's bailiſfs not being in poſſeſſion of Crop's 


goods, nor having left any body there, Earl got his exe-_ 


cution executed, and there was no proof that Earl promiſed 


lent ? The jury having found it to be ſo, the defendant had 
judgment. ; 


But where two writs come to the ſheriff, if he executes Rybot v. 
FR laſt delivered firſt, and levies under it, ſack ſale ſhall be Peckbam- 


to pay the plaintiff. in an action againſt the ſheriff, it was 

decided, that it was proper evidence to be left to the jury, 
5 Whether the firſt execution that came into Crop's houſe 
was intended to be, or really was executed, and not fraudu- 


Mich. 1 


Geog 


good as well to the vendee, who ſhall hold the goods, as to quot. 1 KR. 


the ren! in that writ who ſhall not be Jiable to war” 
the 
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Hutchinfon v. 
Johnſton. 
3 T. Rep. 729. 


Griffith v. 
Walker. 


Povvell v. Hord. 
1 Stra. 650. 
[616 J 
Hawkins v. 
Mildmay. 
Cro. Eliz. 729. 


8 Ark- 
wright. | 
2 T. Rep. 603. 
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the money levied ; but the ſheriff ſhall be liable to the plain- 5 
tiff in the firſt execution, who had loſt the benefit of his ex- 
ecution againſt the defendant. 


But where two writs are ſo delivered, if the ſheriff hag 
ſeized under the ſecond writ, but not actually fold ; or if he 
permits the plaintiff under the ſecond execution to ſell, byz 
with a reſervation of the fir? execution, in ſuch caſe the plain- 
tiff under the ſecond execution is not entitled to hold the mo- 


ney levied againſt the plaintiff 1 in the firſt. 


The laſt claſs of injuries for which this action lies againſt 


the ſheriff or other officers, is that of 


. Falſe Ras 


1. As where A . returned © /cire ER to a \ Ries facies, 
when in fact he had given no notice, this action was adjudged 


to lie; and that it might be laid in the county where the 


return was made, and not conſined to the ſheriff' 8 own 
county. 1 


*So where the ſheriff ds a falſe return of non eff inventus © 
to a writ of meſne proceſs. 


So where the ſheriff had directed his warrant to the bailif 
of a liberty to arreſt the party, he made the arreſt, and yet 
the ſheriff returned non of EO and this ation was ad. 
judged to lie. 


« But where a ſheriff is called on to return a writ in which 
“e the property of the goods may come in queſtion, he may 
« inquire how the property 1s circumſtanced, and make his 
« return accordingly.” | 


For where in an action againſt the defendant, the ſhe- 
riff of Derbyſhire, for a falſe return, the caſe was, That a 
writ of Ff. fa. iſſued againſt the goods of one Clarke, cer- 
tain goods were ſeized which appeared to be the property 
of Clarke ; but it appeared that he claimed them under deed 


of aſſignment from one A/lanſon, who being indebted to 


Clarke in 400l. in conſideration of 20l. more advanced, and 
of an annuity of 251. per ann. for his life, Allauſon had 


_ aſſigned all the goods in queſtion to Clarke ; but this annuity- 


Sir W. Clarke's 
caſes 


Cro. Eliz. 373. 


deed had never been regiſtered, and therefore was void under 


Nat. 17 Geo. 3. c. 26. the ſheriff had returned nulla bona + 


it was adjudged, that the deed being void for want of being 
regiſtered, that C/arte had no property under the 72 money and 
that therefore the return was right. 


2. It ſeemed the better opinion in this ale; that 3 
the ſheriff makes no return to a writ, that this action Wil! 
lie. 8 5 


„ . 
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3. The executor may maintain this action for a falſe re- 
turn in vita teflatoris, but this in the caſe of Znal only, not 
in the caſe of meſne proceſs (as where upon a F. fa. the 
ſheriff returned that he had levied a part, whereas in fa 
he had levied the whole) ; for by the levying of the goods 
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Williams v. 


Grey. 


Salk. 12. 


= a right veſted in teſtator, and ſo in the executor, as part of 


teſtator's eſtate; but in the caſe of meſne procels, it 


is a tort which dies with the e no property having 
veſted. | 


4. It 1s e to e chat ſome returns are void, 


though no action will lie on them, they not being falſe. 


As where the return was nulla bona,” and made before 
| the return-day of the writ, it is void; for though the defend- 

ant may have no goods at the time, yet he may at the time of 
the return. | 


80 where the return was ( at 1 4 was attached 
per catalla ad valentiam 10l. this was adjudged a void return, 
for the return ſhould ſet out 2vhat the cattle were, ſo that they 
might be forfeited, but * ſuch a N return of them 
could be forfeited. 


Palmer v. 
Potter. 
Cro, Eliz. 512. 


Lawrence v. | 
Netherſole. 
Cro, Eliz. 13. 
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5. But by ſtat. 21 Geo. 4. 37. L 2. % No ſheriff ſhall be 


ce called upon to make any return to any writ, unleſs re- 
« quired ſo to do it within : tx months ones the 1 of 
6c his Mice. 


L. The ax months are to be lunar monde: 


2. The day the ſheriff is ſuperſeded, or goes out of office, 
is che firſt day, and reckoned incluſive. 


3. But a mere requeſt to the ſheriff to reternths writ is 


not ſuſſicient ; he mult be required to make the return by rule 
f Gs: or he ſhall not be liable, 


2. OF INJURIES BY ATTORNIES. 


1. © If in conſequence of any neglect, miſmanagement, 
_ © or corruption of the attorney, the client ſuffers any loſs 

either in his ſuit or otherwiſe, he _ recover damages 4 in 
* this action.“ | 


As where the defendant was attorney to the plaintiff in a 

cauſe whetein the plaintiff had a verdict, and the defendant 
in that action having been ſurrendered i in diſcharge of his 
bail, the attorney neglected to charge him in execution, whereby 


| Rex v. Adder- 


ley. 


Doug. 446. 
S. C. 


Rex v. Jones. 
Trin. 27 G. 3. 
2 T. Rep. 1. 


Ruſſel v. Pal- 
mer. | 
2 Will. 325. 


he was diſcharged, the action was held well to lie againſt the 


attorney for ſuch neglect. 


But the damages in this ation 8520 not neceſſarily. 


be to 2 full amount of the firſt judgment, and there- 


} 


« fore 


* 3 
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« fore the remedy muſt be by this action, not in a Jummar; 


& way.” 


eit v. Yalden. For where in debt, the party was arreſted by the de- 


4 Burr. abb fendant who was plaintiff's attorney; but he having ne- 
glected to declare againſt him in two terms, the party was 


diſcharged on common bail. The plaintiff applied for an 


order of Court on the attorney, 20 pay the whole debt; but it was 
refuſed ; the Court ſaying, that the plaintiff ſhould bring 
his action regularly againſt the attorney: for, if the de. 
fendant in the firſt action was in ſolvent circumſtances, 
the plaintiff might ſtill recover againtt him, fo that the 


_ auhole ſum ſhould not neceſſarily go in damages againſt the at- | 


torney. 


Anon. Salk. 36. 2. Where an attorney takes upon him to appear for an- 
other, the Court looks no further, but proceeds as if the 


attorney had fufficient authority, and leaves the party to his 


action againſt him. 


J 618 ] 3. © But the remedy for injuries by this action is not 
| & confined to the caſe of attorney and client: for if, in the 


& conduct of a ſuit againſi any perſon, an attorney is guilty of 


e any diſhoneſt or unwarrantable practices, he is ſubject to 
&« this action at the ſuit of the party grieved.“ ; | 


Knight v. Cop- For where the plaintiff had been ſued by one Loft, to whom 
es: --... the preſent defendant was attorney, which ſuit had been 


_ non proſſed and coſts aſſeſſed; yet the defendant having 


knowledge of this, had unduly and maliciouſly procured a 
judgment to be ſigned againſt the plaintiff, at the ſuit of Loft, and 
taken out execution, under which the plaintiff had been impri- 
ſoned until delivered by writ of ſuperſedeas, the action was 
held well to lie. | . | 


But this caſe falls more properly under the head Malicious 


Proſecution. Quiod vid. Plenius. 


3. OF INJURIES BY JUSTICES OF PEACE. 


For any breach or negleCt of whoſe duty of office, this 
action lies againſt them. EY 


2 Hawk P. C. : 
90 14 H.79. where it ought to be granted 


2 H. 19. Hale an action on the caſe, CP 
Green v. Hun- 2. So where the plaintiff was robbed, and he went to 
ered of Buccleſ- a juſtice! of peace to take his depoſitions for the purpoſe of 


=; rv 323. charging the hundred, which the juflice refuſed to take, whereby 
the action againſt the hundred wag loſt ; this action was ad- 


judged to lie againſt the Juſtice. - | | 


2. 05 


1. As if a juſtice of peace denies, refuſes, or obftrufts bail 
for ſuch conduct he is liable to 


rea 
car 


"TRESPASS ON THE CASE. 
2. or INJURIES BY PRIVATE PERSONS, 


truſt, 


1. Of Injuries where there has been a Truſt. 
| Theſe form the head of Bailment. nn 


Bailment is of ſix kinds. 


1. 7 The firſt is a naked bailment, to keep for the uſe of | 2 Ld; Raym- | 


10 the bailor, without any profit to the bailee: in this caſe 
« the bailee is not chargeable, except in caſe of groſs negli- 
« gence; mere want of care is not ſufficient.” | 


As where the plaintiff, who was owner of a cartoon, left 
it with the defendant, who was an auctioneer, without any 


agreement to take care of it or re-deliver it ſafe, or without 


149 


any agreement for a reward, and the cartoon was ſpoiled; 
for which the plaintiff brought this action, when it was ad- 


5 judged on a motion for a new trial, that it was proper evi- 
dence to be left to a jury, Whether the defendant had been 
guilty of any groſs neglect in the keeping of it, for ſuch 


alone ſhould charge him? and the jury found for the plain- 


tiff on that ground. 


So where the defendant, who was a general merchant, 
being about to export a quantity of leather cut out, the 
bankrupt applied to him to enter a parcel of the ſame leather 

at the cuſtom-houſe for exportation to the ſame place; but 

the defendant was to derive no manner of advantage from 
it, but did it merely gratuitouſly ; the plaintiff entered his own 
and the other's goods at the cuſtom-houſe, but by a wrong 


denomination ; in conſequence of which both parcels were 
ſeized, and this action was brought by the aſſignees to reco- 


ver damages for the neglef : but it was reſolved, That the de- 
fendant having undertaken gratuitouſly to act for the defend- 


ant, not being to receive any reward, nor being in a ſituation 
which neceſſarily imported ſcill in that buſineſs which he ſo 
undertook for the other, and having taken the ſame care which 


be had done of his oꝛun, that he was not liable to an action for 


the loſs of them. | | 


2. © The ſecond kind of bailment is, the entruſting of I 


“% goods 7o be carried for hire or reward, in which caſe the 


© bailee is chargeable for any loſs: this is the caſe of car- _ 


00 riers,” | | 

1. At common law, a carrier is liable by the cuſtom of the 

realm to make good all loſſes of goods entruſted to him to 

carry, except fuch loſſes are ariſe from the a of God or of 
Yo II Woo oe nn 


\ 
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| Theſe are divilible into two heads, 1. To injuries 
where there has been a truſt: 2. Where there has been no 


- 


2 
Com. Rep. 134. 


Mytton v. Cock. 
2 Stra. 1099. 


Shields aff, of 
Goodwin vs 
Blackburn. 

H. Black. Rep. 
158. 


Co. Litt. 89. 
Coggs v. Barn- 
ard. | 
2 Lord Raym. 
909, in which. 


619 
caſe this doct- 


rine is examined 
at great length. 


Lane v. Cotton. 
I Salk. 143» 5 
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the ling's s enemies : to which may be added, ſuch as ariſe from 


the default of the party ſending them. 


As if a carrier is robbed, he mall be Fable for the loſs; 
not on the ground that he may charge the hundred under 


the ſtatute of Wrnchefter, but becauſe, that if it was other- 


Amies v. Ste- 


phens. 
1 Stra. 128. 
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Graves v. Barge. 
1 Roll. Rep. 79. 


wiſe, he might by colluſion procure himſelf to be robbed, and 
defraud the owner of the goods; and o 1 in other caſes where | 


the grounds are the ſame. 


But 1, The af of God ſhall excuſe the carrier. 
As where the defendant's hoy, having goods of the oath 


tiff on board, in coming through the bridge, was by a /ud- 


den guſt of wind driven againſt the arch and ſunk; the owner 


of the hoy was held not to be liable, the damage having been 


occaſioned by the ac of God, which no care of the defendant's 
could provide againſt or foreſee : and though in this caſe the 


_ plaintiff gave in evidence, that if the veſſel had been better 


ſhe would not have ſunk in conſequence of the ſtroke, Chief 
Juſtice Pratt held, That a carrier was not obliged to provide 
a new Carriage for every journey ; it is ſufficient if he provide 
one which, without any extraordinary accident, will — 


the journey. 


And upon this ground of its being the act of God, if a 
bargeman in a tempeſt, for the ſafety of the lives of his paſſen- 
gers, throws overboard any trunks or wad hages of value, he 1 is 
not liable for the loſs. 


« But if the carrier of ie DN ACC} d goes into dangers \ from 
« which a boſs i is likely to rern the act of God hall not ex- 
„ cuſe him.“ 


As in the aſs of es v. Stephens (ante fol. id. ), where 
was further held, That if the hoyman had gone to fea 
voluntarily in bad en ſo that there was a probability 
of his ſhip * loſt, that he would not have Deen ex- 
cuſed. | 


« But it wait fully appear his the loſs. Was Occa- 


= ſioned by the act of God, in order to excuſe the carrier's 


- 


Forward v. Pit- 
tard. 
1 T. Rep. 27. 


& preſumption: that 12 nigh 2 8 pappenes will not be 
* ſufficient,” | 


For where the defendant, who was a carrier, having | 
lodged his waggon in an inn, an accidental fire broke out, 
which conſumed it; he was adjudged to be liable, though it 
was contended, that it did not appear in this caſe þzv the 
fire broke out; ſo that 1 __ be by Hig Pom: and ſo be the 
act of God. | 


It was further held in this caſe, That negligence does 


not enter into the grounds of this action; for _ 
X | | the 
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the carrier uſes all proper care, yet in caſe of a loſs he i 5 


2. © The next exemption from loſſes by a carrier, is where 
« jt is done by the at? of the kings enemies; but they muſt be 
« public enemies, not traitors or felons.” - | 


For where it was found on a ſpecial verdict, that the Morſe v. S ue. 
plaintiff had delivered to the defendant on board his ſhip the bee 3 
goods in queſtion, and that there was a ſufficient crew for 1 Mod. 83. 
the ſhip, but that az night eleven perſons boarded the ſhip as S. C. g 
Pirates, under pretence of preſſing, and plundered her of the 8 . 
goods; it was adjudged, that though by the admiralty law, Paſc. 24 Geo. 3. 
if the ſhip is robbed by pirates, the maſter is diſcharged; quot. 

yet that hat cannot hold in this caſe, the ſhip being :nfra Oh Rep. 33. 
corpus comitatus, the defendant was therefore liable; for ſu- | 
perior force ſhould not excuſe him. | | 5 


3. © And laſtly, The default of the oxwner of the goods % CL 6:1 7 
„ himſelf, ſhall exempt the carrier in caſe of a loſs.” ? | 


For where in an action againſt a carrier for negligently Ferrarv. Adams. 
carrying a pipe of wine, which by that means burſt, and the e 5 | 
wine ſpilt, it was adjudged good evidence for the defendant Bull. N. p. 74. 
that the loſs happened while the defendant was driving e 
gently, and argſe. from the wine being in a ferment ; ſo that the 
loſs was occaſioned by ſending it in that ſtate. 


So if a carrier's waggon is full, and yet a perſon forces Lovett v. Hobbs. 
his goods on him, and they are loſt, the carrier is not 2 Show. 127. 
liable; for it was the owner's folly to act with ſo little pre- | 
caution. oe od | 5 e 


J. But for all other accidents and perils the carrier is 
liable, from whatever cauſe they proceed. 


As where in an action againſt a barge-maſter for goods Dale v. Hail, 
| ſpoiled by water, the defendant proved, that when the 1 Wil 281. 
goods were put on board, the veſſel was tight, but that OR 
the damage was occaſioned by a rat's eating out the oakum, 
rough which the water came; it was held to be no ex- 


2. * But in order to charge the carrier, theſe circum- 
« ſtances are to be obſerved ;” Oe 


1. © The goods muſt be loſt awhile in the poſſeſſion of the 
* carrier himſelf, or in his ſole care.” „ „„ 

For where the plaintiffs ſent their ſervant with the goods Eaſt India Com- 
in queſtion on board the veſſel, who took charge of them, my wht ullen. 
and they were loſt, the defendant was held not to be liable; NO Re 
for the goods were in the poſſeſſion not of the defendant, but 

A the plaintiffs ſervants, OS Oy Ol 


02 | 2. © The 
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2. © The carrier is liable only 3 he is paid; for Ls: 
ee is chargeable by reaſon of his reward.“ | 


Tyleyv. Morris. For where a man delivered a bag, containing money, to a 
Carth. 485. carrier; and being aſked how much it contained, anſwered 
2col. for which only he paid, and the carrier gave a receipt 
accordingly ; in fact, the bag contained 4001. the carrier 
was robbed, and he was held to be liable only to the amount 
of 200/. being ſo much only for which he had received pay- 
ment. N | 


3- © Under a general acceptance a carrier is bound for 
© Whatever he receives, but under aſþecial acceptance for ſo 
“ much only as he bona fide undertakes to carry.” | 


Drinkwater v. As if a carrier aſks what is in a box, and is told filk; if it 
Quennel. be money, and it is loſt, the carrier is liable, “ unleſs he 
G. . C B. made a ſpecial acceptance. But the intended cheat may 
Bull. N. P. 75, perhaps induce the jury to give leſs damages than other- 
* 622 ] wiſe, „ 


ce But under a ſpecial or qualified acceptance he is bound 
cc no farther than he undertakes.” 5 


Gibbon v. Payn- For where the owner of a ſtage- coach put out an adver- 

1 * tiſement, „That he would not be anſwerable for money, 

4 Burr. 2298. . | . 
plate, or jewels, above the value of 51, unlefs he had notice, 
and was paid accordingly :” it was adjudged in this cafe, that 
all goods ſo received by this coach were under that fpecial 
acceptance; and that it money or plate was ſent; by it, with- 
out notice and being paid for, that, if loſt, the coach-awner 
was not liable. NES De Eo 


Clay v. Willan. And where an innkeeper publiſhed ſuch a notice, “that 

H. Black. Rep. caſh, plate, jewels, writings, and other kinds of valuable ar- 

328 ticles would not be accounted for if loſt, of more than 51. 
value, unleſs entered as ſuch, and a penny infurance paid for 
each pound value:“ if goods above that ſum in value are ſent 
by a perſon who knows of theſe conditions, and does not 
pay the extra ſum required, he hall not recover even to the eu. 


teut of the 51. or the ſum paid for booking. 


Gibbon v Payn- And note, That the notice in this caſe was by an adver- 

ton, ſupra. tiſement in the newſpaper, though it was proved that the plain- 
tiff had been ſeen reading it; but the Court held that notice 
ſufficient ; and per Juſtice Yates, A perſonal communication 
is not neceſſary to conſtitute a ſpecial acceptance. 


2. In this caſe Lord Mansfield ſeemed to be of opinion, 
that in all caſes of /ending things of great value, as money or 
jewels, by a common carrier, the carrier ſhould have no- 
tice of it, and be paid accordingly ; contrary to the caſe of 
Titchburn v. White, 1 Stra. 145. Somewhat ſimilar to that 
of Drinkwater v. Qlennel, ante. ; EW 


4. 4 A 
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4. © A delivery to the carrier's ſervant is a delivery to 
c himſelf, and ſhall charge him; but they mult be goods 

« ſuch as it is the cuſtom of the carrier to carry, not out of 
his line of buſineſs.” 5 | og | 
As where the plaintiff declared, That the defendant was Mieleton v. 
the owner of a {tage-coach, in which he had taken a place, 0 E 29 : 
and delivered a trunk to the driver of the carriage, for taking 
care of which he had given him a gratuity ; the trunk was 
loſt, and on action brought, C. J. Halt was of opinion, That 

this action did not lie againſt the maiter, tor a fage-coachman © | 

was not within the cuſtom as a carrier, unleſs he takes a diſtin C 623 ] 
price for the carriage of goods; for his buſineſs is only t carry | 
perſons. Here was no price paid, the money given to the 
coachman being but a gratuity, not a price for the carriage; 
and the maſter is bound for the act of his ſervant only while 
he acts in purſuance of his authority. | . 


9. Where goods are loſt which have been put on 
4 board a ſhip, the action may be brought either againſt the 
© maſter or againſt the owners“. | 
For the owners are liable in reſpect of the freight, and Boſon v. Sand- 
having employed the matter ; for whoever employs another — 55 
is anſwerable for him, and undertakes for him, and the 88 
maſter is chargeable on the ſame ground; for he may have 
an action for the freight. But if an action is brought againſt 
the owners, they ſbould be all joined in the action, for it is ⁹ẽſ t 
ex conutractu as to all. 5 e EY 
Though if one only is ſued, he muſt plead it in abatement Rice v shute. 
that there are other partners; for he ſhall not be allowed to 5 Burr. 2611. 
give it in evidence, and nonſuit the plaintiff. | 


This is the caſe where the action is brought on the con- Mitchell v. 
tract of the ſeveral owners, for if the action ariſes ex delicto, Larbut. 
as where the action was for running down another veſſel 3 5 N 6496 
and brought againſt ſome of the part-owners, and they 
pleaded in abatement that there were other part-owners, 
not joined in the action—lt was held to be bad, for the 
action was founded on a tort, and therefore. they were ſeve- 
nally l... . | : | 

6. It is not neceſſary in order to charge the carrier that Goldingv.Man- 
the goods are loſt in tranſitu while immediately under his I 
care; for he is bound to deliver them to the conſignee, or : black. Rep, 
| {end notice to him according to the direction: and though 916, S. C 
they are carried ſafely to the inn, yet if left there till they I 
are ſpoiled, and no notice given to the conſignee, the car- Comp. 5T. Rep. 
rier is liable. . VT 3289 
And the law is the ſame in the caſe of letters, which the Rowning v. 
polt-maſter m/? deliver at the houſes of the inhabitants with- 1 Will 443 
in the poſt- town. e ws . ” 8 


0 3 5 And 
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Davis v. James. 


3 Burr. 2680. 


Garfide v. Pro- 

pPrictors of the 
N Krent Naviga- 
tion. 


& T. Rep. 581. 
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Dale v. Hall. 
1 Wil. 281. 
Nich v. Kneſ- 
lan. | 
Cto. Jac. 3 30. 


Upſhare v. 
Hiclee. 
Coin, Rep. 25. 


Lane v. Cotton. 
1 Salk, 17. 
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And note, that either conſignor or conſignee may bring 
the action for goods loſt, againſt the carrier; and if the 
action is brought by the conſignor, the objection that the 
property is in the conſignee does not lie in the mouth of the 
carrier; for the property is no part of the queſtion as to 
him, and particularly if the e for payment was with 


the conſignor. 


7. „ But, In order to . a . for goods loſt 
© when committed to him to carry, it muſt appear that the 
6 perion was a carrier, and the pode in the way of Nis 
© buſineſs.” 


For where the caſe was, That the difaiidiants reecived 
certain goods to be forwarded from Stourport to Stockport, by 
the way of anchefter, to which place the defendants were 
carriers; the goods were by them forwarded ſafely to Man- 
chefler ; it appeared, that according to the courſe of buſi- 


neis, when goods are to be forwarded beyond Mancheſ- 


ter, if there is any carrier from the place of their deſtina- 
tion in Mancheſter when they arrive, they are delivered to 
him on 8 of the carriage to Mancheſten; but if 
not, that the defendants keep them in their warehouſes, 
without charging any thing ſor keeping them, till a carrier 
arrives to whom they may be delivered: the goods in queſ- 
tion arrived at Manchęſter on the thirtieth of September: 
there was then no carrier there from Stockport, upon which 
they were houſed in the defendant's warehouſe, where, by 
an accidental fire, they were the ſame nigkt conſumed : it 
was decided, That the keeping them being for the conve- 
nience of the owner of the goods, not of the carrier, that 
he was not liable; and that this was an attempt to charge 
him as a warehouſe-man, which could not be, as he had 
been guilty of no neglect. 


But any perſon carrying goods for hire is a carrier, and 
chargeable as ſuch for any loſs ; as waggoners, ane of 
ſlips, lightermen, and ſuch like. 


But to theſe are the following exceptions : 


1. Hackney-soachmen are not carriers within the cuſtom of 


the realm, ſo as to be chargeable for the loſs of goods, un- 


Jeſs paid expreſsly for the purpoſe z for they undertake but 
for the carriage of the perſon : and on the ſame ground fage- 
coachmen are not liable, unleſs they are paid extra. | 


2. The polmaſltrs general are not liable for loſſes of bills 
or notes of value out of letters put into the poit- ollice, for 


the polt-oifi-e is for intelligence, not for i, Yurance and it is 


impoſſible that the poltmalters can be anſwerable, who are 
to execute their offices in fo . and ſo very diſtant 
places. | 


And 
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And this was ſo adjudged, though it appeared that the 


note in queſtion had been taken out of the letter 9 a clerk 
employed in the pofi-office as à ſorter of lerters. 


3. By ſtat. 7 Geo. 2. c. 15. „ The owners of ier are a 
« liable for any loſs by reaſon of embezzlement, ſecreting, 
« or making away of any gold, filver, or diamonds, or other 


624 
Whitfield v. Ld. 


e Deſpencer. 
Cowp. 754. 


Sutton v. Mit- 
chell. 

1T. Rep. 11. 
ante. . 


« merchandize of value by the maſter or mariners, 2 the 


66 value of the Jhip and freight.” = No 


3. The third ſpecies of denn is a delivery 55 way 
« of Pledge, which i is called vadium as to which, 


1. © If the goods ſo pawned be ſtolen, the pawnee ſhall 
« be diſcharged, for he had a ſpecial property in them him- 
« ſelf, and therefore is bound to keep them no otherwiſe 
„than as his own; and he fhall therefore ſtill recover the 


«© money ſor which the pawn was given.” 


| But if the paxwner tenders the money, and the panwnee het 
- it, and keeps the goods, if they are afterwards loſt, the pawnee 
is chargeable; for after the tender, the goods ceaſe to be a 
pledge, and the pawner may have trover for them. | 


2. If the pawn be of ſomewhat which is not the worſe 
for wearing, as jewels or ſuch like, the pawnee may uſe 


them, but then it is at his peril, for if loſt ſo, he ſtands at 


the loſs; but it is otherwiſe if the pawn has been locked up, 


com. Rep. 134. 


Co. Litt. 89. 
Salk. 523.4 


1 


Manby v. Weft. 
brook. 

29 G. 2. K. B. 
Full. N. P. 72. 


Anon. 
2 Saik. 522. 


and not uſed: but if the pawn be of ſuch a nature, that the 


keeping is a charge to the pawnee, (as if it be a cow or a 


horſe,) the pawnee may milk the cow or ride the horſe, and 


this 1 in recompenſe of the keeping. 


4. A fourth ſpecics of bailment is the delivery of goods 
4 for hire; as hiring out an horſe, which is called /catio or 
4 conductio; and here the hirer is to take all imaginable 


care, and if, — the PO be loſt, he is not 


60 E 1 


. „ A fifth erte * Waise is a ddlivery of goods 

« For ſome purpoſe (as to merchandize) without any re- 
dc ward: 
© bailee is to have nothing for his trouble, yet if there 
was any negle in him, he will be anſwerable, for his 


* 


« chargeable ; for his having taken reaſonable care ſhall diſ- 
charge him.” . „ 
* Al the plaintifr had ſo bailed goods to ah de- 


ſendant, to merchandize for him, which were loſt, and 
on an action brought, the defendant pleaded hat he had 


ledzed them ſafely in a warehouſe at Porto Bello, from whence they 


hay been taken n by the enemy, 75 demurrer for cauſe, that by 


4 putting 


it is called an acting by commiſſion, and though the 


© having undertaken a truſt is a ſuthcient conſideration z but 
« if the goods are loſt without any default in him, he is not 


Com. Rep. 134. 


Goſwell v. 
Dunckerley. 
I Str. 681. 


x 
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Com, Rep. 336. 


Ibid, 


TRESPASS ON THE CASE. 


putting them out of his poſſeſſion he had nat taken due cars 
of them; but per cur. If the warehouſe was not a place of 
fafety, the plaintiff ſhould have replied ſo; for a ſpecial bailee 
is not to carry the goods about with him; and if he lodges 


them in a place of ſecurity, he ſhall not be charged in cafe 


of a loſs. 


6. „ The laſt ſpecies of bailment is a delivery of goods, 
* from the keeping of which ſome profit ariſes to the bailee; 
„ as oxen to plough with, which are to be returned in ſpe- 
“ ciez this is called an accommodation, a lending gratis 
c in this caſe, the borrower is bound ſtrictly to keep the 
““ thing fo lent, for if he be guilty of the leaſt neglect, he 
5 ſhall be anſwerable, though he ſhall not be charged where 
he is in no fault.” NJ OS | 


But in this caſe the bailee muſ? uſe the thing lent in the 
manner intended; as if a man lends another an horſe to go 
into the weſt, and he goes into the north, and the horſe dies, 
the bailee is chargeable ; but if the horſe be ſtolen out of the 
ſtable without any fault of the bailee, no action lies; but 
otherwiſe, if he leaves the door open negligently, and the 


horſe is ſtolen. 


Calye's caſe. 
$ Co. 32. 


_ Cro, Jac. 224» 


Maſon v. Graf- 


ton. 


Hob. 245. 


Calye's cafe. 
Ibid, . 


Bird v. Bird. 
1 And. 29, 
Anon. 


Moor 78. 


Under this head of bailment ſeems to fall the action 
againſt iunleeperts, for they are chargeable with any loſſes 
happening in their inns by reaſon of the profit ariſing either 
from the keeping of the horſes, Oc. of their gueſts, or from 
the profits from the gueſts themſelves, OM ONT 


As to whom it has been reſolved, 


1. The perſon chargeable as an innkeeper muſt be the 
keeper of a common inn, {cr ſuch only are chargeable for the 
loſs of the goods of the gueſts whom they entertain. 


It was moved in this caſe in arreſt of judgment, that the 
plaintiff, in his declaration againſt the defendant, who was. 
an innkeper, had ſet out the houſe only as ho/pititm, not as 
commune Ie, but it was over- ruled, for Ypitium means 


a common inn; it would be domus, not boſpitinm, if it was 


not commune. 


2. It muſt appear that the perſon robbed in the inn was a 
traveller and gueſt; for if a neighbour comes to an innkeeper, 
and defires a lodging, ſuch perſon is not a gueſt to recover 
againſt the innkeeper, VVV 


3. *© So he muſt be received as a gueſt by the innkeeper, in : 
* order to make him chargeable,” De is © 


For if a traveller comes to an inn, and the innkeeper tells 
him his houſe is full, and the traveller replies, that he will 


ſhift or take his chance in the inn, which the innkeeper ſuf. 


8 fers 


# 
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fers him to do, and the traveller is robbed, the innkeeper is 
not liable; but if the traveller had not uſed theſe words, and 
the innkeeper notwithſtanding his firſt objection had ad- 
mitted him, he had been chargeable ; for in the firſt caſe, 
the traveller takes all riſk of loſs upon himſelf, and the inn» 
| keeper refuſes to take charge; but in the latter cafe, the ad- 

miſſion is an implied waiver of the firſt denial, and ſo re- 


ſtores the right of charging him. 


So where the caſe was that the plaintiff came to the de- Bennett v. Mel, 
fendant's inn with a pack of goods, which he had not been _ * 
able to diſpoſe of at market, and aſked the defendant's wife? . 273. 
if he could leave the parcel there till the next market- 
day? ſhe ſaid, ſhe did not know, as they were very full of 
arcels : upon this he went into the kitchen and had ſome 
drink, and left the parcel down behind him: on riſing to go, 
the parcel was gone. It was adjudged, that the defendant 
was liable. J. Buller, who tried the cauſe, being of opinion 
that if the defendant's wife had accepted the charge of the 
goods upon the ſpecial requeſt made to her, that he would 
have conſidered her as a ſpecial bailee, and not liable, having 
been guilty of no actual negligence : but that he conſidered 
this as the common caſe of goods loſt at an inn, in which 
caſe the innkeeper is liable. C 


* 60 The loſs to the gueſt muſt be occaſioned by the at 
« of the innkeeper, or ſome of his ſervants, or through their 
e eee — e 5 e 


Therefore, if the gueſt is robbed by his own ſervant or Calye's caſe, 
companion, the innkeeper is not liable, becauſe it was the 8 Co. 22. 
gueſt's fault to have ſuch perſons with him; but if the inn- C 627“ 

| keeper appoints another perſon to ſleep in the room with his 
gueſt, and he is robbed, the innkeeper is liable. | | 


5. The innkeeper is only anſwerable for ſuch goods of s. c. Ibid. 
his gueſts as are vithin his houſe, and ſo are under his care: 
and therefore if a gueſt at an inn orders his horſe to be turned 
out to graſs, and the horſe is ſtolen, the innkeeper is not 
liable; but if the innkeeper had turned the horſe to graſs, 
out of his own head, he had been liable, for it was his own 


* 


act, and the horſe entirely in his own care. 


And even while the things are in the inn, if the inn» Brand v. GlaG. 
keeper directs the gueſt to place his goods in a particular place, Moor 158. 
under lock and key, or he vill not be an/werable for them, and the W 
gueſt refuſes or neglects to do ſo, but puts them in another 
place, and they are loſt, the innkeeper in that caſe is not 


hut without ſuch partic ular direction from the innkeeper, if Calye's caſe. 
the goods are loſt, it will be no excuſe to ſay that he delivered Ibid. 

the key of the chamber to the gueſt, and that he did not ac- 

OY cit a FEE. quaint 
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quaint the innkeeper what the goods were ; or that the thief 
1s diſcovered. | ore 7] 5 


6. As the innkeeper is chargeable on the ground of 
& the profit he derives from his gueſt or his goods, where 
© there is no profit to the innkeeper, there ſhall be 30 
« charge.” 8 e 


11 Sh ** Therefore if a gueſt comes to an inn, and departs leay- 
8 . e. ing his goods there, and tells the innkeeper that he will re- 
8 turn in a few days, and during his abſence the goods are loſt, 
the innkeeper ſhall not be charged; for he has no profit or 
gain from the keeping of ſuch dead goods, and therefore 
ſhall not be chargeable for their loſs. 5 5 


But to this are theſe exceptions: 


e 1 5 1. It muſt not be a temporary abſence; as if the gueſt 
Cro. Jac. 189. goes out in the morning about bulineſs, and returns before 
night, this is not ſuch an abſcuce as ſhall excuſe the inn- 


keeper. 


Yukv.Grinde- 2. This is confined to the caſe of dead goods ; for if the 
__ 432.1 - gueſt leaves his horſe there for any time, though he is not 
there himſelf, the innkeeper ſliall be charged in caſe of a loſs; 
for the ſtanding of the horſe 15 a profit to the innkeeper, and in 
reſpeCt of that he is chargeable. | 


Croſs v. An- * 7. It was adjudged in this caſe, That where to an action 
ons 16: againſt an innkeeper for goods loſt in his inn, he pleaded, 
that at the time that the plaintiff lodged in his inn, he vas 


“ 028 J 1 
* fuck and of non ſane memory: on demurrer to this plea, it was 
held, That if a man keeps an inn, he ought at his peril to 
take care of the goods of his gueſts, and if he be ſick, that 
his ſervants ought ; and that it lieth not for him to ſay that 
he was of non-ſane memory to diſable himſelf in this action; 
no more than in debt on an obligation. e 


Oalye's caſe. 8. The writ againſt innkeepers, mentions only bona 2 

$ Co. ante. . | . 1 . 
catalla, which properly does not comprehend deeds or writ- 
ings, which are only che in action; yet by reaſon of the 
words in the writ, © zta quod hoſpitibus nullum eveniet dam- 
num,” they are gompriſed; and for the loſs of theſe the 
Plaintiff may declare ſpecially, „„ = 


bid. But theſe words conſining the loſs to moveables, the 
innkeeper ſhall not be liable for any 4% or injury done to the 
perſon of his gueſt while in the inn; as an aſſault, battery, or 


ſuch. | | | 
Beedle v. Mor- 9. If a ſervant is robbed of his maſter's property, le 
rio Jac} 264. .maſ/ler may maintain this action againſt the innkeeper at 
| Yelv. 162. whole inn the goods were loſt. 3 
8. C. | = | 


= e | And 
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And in ſuch ſuit by the maſter, he need not ſhow that the 
| ſervant 4vas on a journey, for perhaps he was at the end of his 
journey; as in London, on his maſter's buſineſs. | 


to, I one . of goods i is robbed, both Aan join in 
this action. 


1 Another caſe in which an ion 155 againſt a an inn- 
keeper as ſuch, is for refuſing to entertain a traveller, and to 
provide his horſe with meat, he tendering — he: proper 
ue for the fame. | 1 


2. OF INJURIES TO PERSONAL PROPERTY IN CASES 
5 WHERE THERE Is NO TRUST. | 


The principal injuries under this head, are, 1. For mali- 


ciouſly ſuing out a commiſſion of bankruptey: 2. For deceit 
in ſales: 3. For not procuring an inſurance: 4. For the ma- 
licious uſe of. 85 power or . | 


of Injuries by maliciouſly ſving out a Commiſſion 4 | 


Bankruptcy. 
l any pere mall maliciouſly ſue out a commiſſion of banks 


ruptcy againſt another, which commiſſion is afterwards ſuper- 
ſeded, an action on the caſe lies againſt ſuch petitioning cre- 


ditor at the ſuit of the bankrupt ; and this notwithſtanding _ 


the bond given in purſuance of ſtat. 5 G. 2. c. 30. to the 
chancellor in the penalty of 200]. conditioned to prove the 
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bankruptcy, and by him aſſignable to the bankrupt, for this 


bond may be inadequate to the damage ſuſtained ; and though 


there is the ſame remedy under the ſtatute, yet it is a com- : 
mon law remedy, and the ſtatute being u in the alhrmative, 


both ſtand 1 ELREr: 


2. of | Injuries from Deceit in Sales. 


This reſpects warranties or frauds in the caſes of ſales : 


1. Where there is ſome fraud or deceit on the part of the 


teller: 2. Impoſition from cheating, or falſe ee 


Fraud or deceit in the ſeller may be either, 1. In the. va- 


lue 7. the thing fold: * In the /eller”s title to it. 


1. „ Where a ching i is of a certain 1 and that known. 


{ to the ſeller, but cannot be known to the buyer; for any 
« deceit in the affirming the value to be diffe rent from what 
«1t is, this action lies.“ | | 


As where the landlord of 2 an kewl wiſhin g to diſpoſe of 
| lis intereſt i in it, . med the rent to * more than it really qwas, 
RE 


Riſney v. Selby. 
I Salk. 211. 
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Yelv. 20. 
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Cro. Jac. 4. 
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whereby the purchaſer was induced to give N for it than 


it was worth, this action was held to lie; for the value of 
the rent was a matter of private knowledge between the land- 


lord and tenant. 


« But if the buyer has it in his faber 10 50 fee wy f 
ce the true value and neglects it, the action will not lie.“ | 


As if the landlord had only ſaid, that J. S. would; give ſo 
much for it, wn S. had never offered any thing, the 
action would not lie, for the buyer might have W from 


7. S. and been mformed of the truth. 


This is the caſe of things of certain value, but where the 
things ſold are of uncertain value; that is, which may depend 


on whim or fancy, as pictures, or fach things which may be of 


more value to ohe perſon” than to another, there no action 
will lie, in caſe taking an exorbitant price. | 


c From F reſe caſes it appears, that a man is charge- | 


16 able! in the ca fc of felling any thing for more than its va- 


« lue knowingly. ® 


ce But it alſo Jies for a fate of a thing ers the ſeller | 15 
ignorant of th x value, and that 1 is, where he ſells it with a 


& warranty of 1 ts value or quality.“ 


As where che plaintiff declared that the defendant, being | 
a goldſmith, and, having a {kill in precious ſtones, had a ſtone. 
which he affirm ed to be a Bezoar ſtone, which he ſold to him 
for 200l. bi re pera it was not a Bezoar-ſftone ; the defend- 


ant pleaded not guilty, and the plaintiff had a verdict; but 


the judgment was afterwards arreſted, becauſe that the de- 
claration had r ot charged either that ihe defendant fold it 
knowing it not t ↄ be a Blacar, or that he had w arranted 1 it for 


ſuch a ſtone. 


3. If a fer vant ſells any thing i in the way of his maſter's 
« buſineſs, and warrants it, if there is any fraud or deceit, | 


« the maſter is liable.” 
As where a goldſmith's apprentice ſold an ingot of gold 


and ſilver, upon . a ſpecial warranty that it was af the ſame 


value with an a Pay then ſhewn, and upon evidence it ap- 
peared, That hee had forged the aſſay, and made the ingot 
out of a lodger' f plate that he had ſtolen ; the maſter was 


held to be liable: 


« And even though the ſeller himſelf has ken deccived 
&« by his ſervan , yet is he liable to the buyer.“ 


For where a merchant ſold ſilk to another, which after- 


' wards appearec | not to be of the kind the purchaſer meant 
to buy, R E. he was impoſed upon in the value; he re- | 


covered 
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covered againſb the merchant the ſeller, though it appeared 


that there was no actual deceit in the ſeller, but that it was 
in his factor beyond ſea; for he ſhould be anſwerable for the 
deceit of his factor ciuiliter, though not crimmaliter: and 
ſince ſomebody muſt ſuffer, it was more reaſonable that he 
who truſted the factor ſhould be a loſer than the other. 


4. „But in order to charge the ſeller by reaſon. of his 
« warranty, it muſt be obſerved, | | | 


1. © That the warranty does not extend to defecte viſible to 


« the eye of the buyer, for of theſe he muſt be apprized at 


« the time of the ſale; but if the defect is not viſible, there 


« a general warranty ſnail extend to it, and ſubject the ſeller 


« in caſe of a fraud.” | 


As on a warranty on the.ſale of cloth that it is of ſuch a 
length, and it turns out to be otherwiſe, this action lies 
againſt the ſeller ; , becauſe ſuch a defect is not viſible to the 
eye, but is to bediſcovered only by meaſuring. OY 


| But where the warranty was on He ſale of an horſe, which 
was warranted ſound by the ſeller, and it appeared after- 
wards that he was blind, this action was held to lie; for 


Finch's Law, 
18.9 8 


Butterfield v. 
Burroughs. 
Salk. 24. 


though blindneſs is a defect in general viſible to the eye, yet 


in horſes it requires ſtill to diſcern it. | 


2. „The warranty muſt be made af the time of the ſale 
cc and not after it, in order to charge the vendor; for if 
e made after the ſale, it is made without conſideration: 


Finch's Law, 
289. 
. 631 ] 


neither does the buyer en take the goods on the credit 


66 of the ſeller.” | 


_ « $0 the warranty ſhould be in the preſent tenſe, that the 
* thing ic. ſound, nut that it oil be ſound.” 


And where there is an expreſs warranty, the warrantor 


« undertakes that it is true at the time of making it, and 


„ no length of itime elapſed after the ſale will alter the 


“ nature of a contract originally falſe; and if it be falſe: 


and fraudulent on the part of the ſeller, he will be liable 


to the buyer in damages, without either @ return of the 


te thing or notice.“ 


For where in an action on the warranty of a mare ſold 


by the defendant to the plaintiff, it was proved, That in 


March 1787 the defendant ſold the mare to the plaintiff, 
and warranted her ſound and free from blemiſb and vice : ſoon 


3 Black. Comm. | 


Per Lord 
Loughborough. 
H. Black. Rep. 
19. 


Fielder v Stau k- 


* 
H. Black. Rep. 
17. 


after the ſale, the plaintiff diſcovered that ſhe was unſound 


and vicious; he however kept her for three months, and en- 
deavoured to cure her: at the end of three months he ſold 


her, but ſhe was returned as unſound. After ſhe was ſo re- 


turned to the ag he kept her till the month of Ofober, 
when he returned her to the defendant, who refuſed to re- 
ceire her: on her way back to the plaintiff 's ſtable ſhe died; 


aud 


631 


Ann. 
1 Stra. 414. 


Southern v. 
Howe. 


1 Roll. Rep. 5. 


632 J 


Harding v. 
Freeman. 
Style, 311. 


Furnis v. Lei- 

ceſter. | 

Cro. Jac. 474. 

Croſs v. 

Gardiner, 

8. . -+ 
Show. 63. 


Medi pa v. 
Stoughton. 
Salk. 219. 


L. Raym. 593. 
8. G. 


TRESPASS ON THE CASE. 


and it was the opinion of farriers hat ſhe had been unſound a 
twwelvemonth before; it alſo appeared that the plaintiff and the 
defendant had been often together, during the period he had 


had her, but it did not appear that the plaintiff had ever ac- 
quainted the defendant with the circumſtance of her being 
_ unſound: the jury found a verdict for the plaintiff; and on 


a motion for a new trial, the Court held the above doctrine, 

and refuſed it. 15 . | | 
3. An offer of a warranty at one time, ſhall not extend 

cc to a ſubſequent /ale of the ſame thing.” | 


For where the defendant came to the plaintiff, who was 
a ſword-cutler, and offered to ſell him a ſecond-hand ſword, 


and warranting the hilt to be ſilver ; the plaintiff offered him 
a guinea and a half for it, which the defendant then re- 
fuſed; but having offered his ſword to many ſword-cutlers, 


and none bidding him ſo much as a guinea apd a half, he re- 


turned to the plaintiff, who then would give him but twenty- 
eight ſhillings, which the defendant togk : it appeared after- 


wards that the gripe only was ſilyer, and the reſt braſs ; 
upon which the plaintiff brought his action on the fir/t war- 


rant), when the Court were of opinion, That it did not extend 


to the ſubſequent ſale ; and the plaintiff was nonſuited. 


* 4. If the vendor, knowing the goods to be unſound, / 


any art to diſguiſe them or if they are in any ſhape different 
from what he repreſents them to be to the buyer, this adion 


lies; for this artifice ſhall be deemed equivalent to an expreſs 
warranty. | . : 


2. © The ſecond ſpecies of fraud in the ſeller on which 


c this action is founded, is where there is a fraud in the 
6 repreſentation he makes sf his title to the thing ſold.” 


As where the plaintiff declared that the defendant, affirm- 


ing a certain horſe to be his own, and that he had bred him, 
ſold him to the plaintiff; whereas in fact he had never bred 


him, and he was the property of F. 8. the plaintiff recovered 


notwithſtanding there was no expreſs warranty or averment 


that the defendant knew that the horſe belonged to J. S. 


And the buyer may maintain this action againſt the ſel- 
ler, who ſo ſells without any title the goods of another, 


though he has never ſuſtained any damage, or the true owner has 
not retaken them, or ſued him for them; for the ſale under theſe 


circumitances is itſelf an offence ; and if he ſhould wait till 


the goods were retaken, he might be remedileſs, and ſuſtain 


a miſchief, | 


2. The giſt of the action therefore is the ſale, the ſeller 
knowing the goods not to be his own property; for the de- 
claration mult be, that he did it fraudulently or knowing them 


1 


RR 
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nat to be bis 2wn: it is therefore incumbent on the plaintiff to 


prove that fact, that the defendant kngw the things ſold not to be 
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„e own at the time of the ſale; for if the defendant had a 


reaſonable ground to believe them to be his property (as if 
he bought them bona fide) no action will lie againſt him; 
but the defendant cannot plead ſuch matter, he muſt give it 
in evidence. „„ . of 


z. Of the ſame nature with this fraud is where a perſon 
afirming that certain goods are the property of his friend, 
and that he has authority to fell them, in fact ſells them, he 
having no ſuch authority; in which caſe this action lies for 
the deceit. | 5 85 e 


In this caſe the deceit being in. the falſe affirmation, it will 
be ſufficient for the buyer to prove them the goods of ano- 
ther, without proving that the defendant knew them to be ſo 
| (for it need not be averred in the declaration); and this proof 
| would be ſufficient to put the defendant upon proof that he 
had authority to ſell them. our, FW. 


But in both caſes, if the ſeller is out of poſſeſſion of the thing 
ſold at the time of the ſale, no action will lie againſt * him, 
though the thing ſold. was not his own, unleſs there was 
an expreſs warranty; for being out of poſſeſſion, there 
vas room to queſtion his title, and in ſuch caſes it is ca- 
veat emptor. 5 5 | : | 


As where the defendant, affirming that he was incumbent 
of the living of Szoke, ſold the tithes to the plaintiff, when in 
fact he was not incumbent, and had no title, the action was 
held not to lie on the ground above-mentioned, he not being 
in poſſeſſion. = | | | 


| 2, The ſecond ground of this action, as founded on de- 
ceit, is where an i 
ſition in cheating or uſing falſe pretences. 


As where money was left in the hands of a third perſon 
to be delivered to the plaintiff, and the defendant pretending 
to ſuch perſon that he was the plaintiff, obtained the money; 
this action was adjudged to lic againſt him. | 


© So for cheating a perſon with falſe cards or dice of any 
© ſum of money, this action will lie.“ | - 

But it was decided in this caſe, That where a perſon, aſ- 
firming himſelf to be of full age, had obtained ſeveral ſums 
of money, whereas in fact he was under age, and ſo not lia- 
ble to the money borrowed, that the action did not lie; for 
being an infant, his contracts were all void. 5 


i So aſſuming a falſe character, and by that means com- 
mitting a cheat, is actionable: as if a man, pretending to 
— 


Warner v. Tal. 
lerd. quot. 
9 Danv. 176. 


Pl. 7. 


- 


Bull. N. p. 30. 


Medina v. 
Stoughton. 
Salk. 21 8. 
2 Rel. 
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Roſwell v. 
Vaughan. 
Cro. Jas. 196. 


njury is done to any perſon from an impo- 


Thompſon v. 
Gardner. | 
Moor. 583. 


Harris v. Pow- 
den. 
Cro. Eliz. go. 


Johnſon v. Pye, 
1 Sid. 258, 


Skinn. 119. 
Gariord v. 
Pichardſon. 
Jin 36. Car, 2 
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felony. 


Cooper v. Whet · 
ham- | 
1 Lev. 247. 


Paſley v. Free- 
man. , 
3 T. Rep. 51. 


TxxSsHASS ON THE CASE, —\ 
be ſingle, prevails on a woman to marry him, when in fact 
he is married, this action will lie. Sed quære? this being 

But if a woman who is married commits a Gmilar a 
erg no action will lie; for all acts of a feme covert are 
void. . | ON 
3. A third ground of this action founded on deceit, is 
where a party knowing another to be in bad and inſolvent 
circumſtances, repreſents him to a third perſon as a man of 


credit and property, by which ſuch third perſon' is induced to 


' truſt him with goods or property. In which caſe this action 
lies, though the party derives himſelf no advantage from it, 
nor colludes with ſuch third perſon. | . 


Cowen & al v. 
preſentation is made to him of the ſolvency of any perſon, 


Eſpin. N. P. 
Caſ. 290. 


Smith v. Laſ. 
celles. | 
2 T. Rep. 187. 


1.6340 


But if a perſon employs an agent to take orders, and a re- 


whom he therefore adviſes his employers to truſt for goods, 
if at the time the agent knew that ſuch perſon was not ſol- 
vent, though he did not communicate it to his employers, 
they cannot maintain an action againſt the perſon that made 
ſuch falſe repreſentation. | | 


3- A third caſe of injury to perſonal property for which 
this action lies, is . e 


For not procuring an Inſurance. 


For where a merchant gives inſtruction to his correſ- 
pondent to effect an inſurance on a ſhip of his, and he ne- 
glects to do it, caſe lies under the following circumſtances: 
1ſt. When the merchant abroad has effects in the hands of 
his correſpondent in England, he is bound to infure, if or- 
dered ſo to do; for the merchant abroad has a right to ap- 
propriate his money in the hands of another in any manner 
he thinks proper: 2dly, When there are no eſſects of the 
merchant abroad in'the hands'of the other, but the courſe of 
dealing has been ſuch, that the one has been uſed to ſend or- 
ders for inſurance, and the other to comply; in ſuch caſe, if 
the merchant here neglects to make an inſurance, he ſhall 


be liable, unleſs he has given notice to diſcontinue ſuch deal- 


Wallace v. Tell- 
fair, Sitt. Guild- 
hall 1786, 
coram Buller, 
Juſt. 2 T. Rep. 
187. 


obey if he accepts them. 


ing: 3dly, Where the merchant abroad has ſent bills of 


lading to his correſpondent in England, he may engraft on 
them an order to inſure, as the implied condition on which 
they are to be accepted, which the merchant here muſt 


But if the merchant abroad limits the merchant in Eng- 
land to too ſmall ſmall a premium, ſo that no inſurance can 
be procured, the merchant here ſhall not be liable. 


go 
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do where the merchant here uſes due diligence to pro- 
cure an inſurance, which cannot be done, (as here, becaufe 
the ſhip was not regiſtered at Lloyd's coffee-houſe,) and he 
afterwards, by other means, gets an inſurance, which turns 
out ineffectual, but without his fault; (as where it was ſent 


to a houſe at Newcaſtle, which houſe fraudulently kept the 


policyz) the merchant here was held to be diſcharged. 


So where the plaintiff had purchaſed certain premiſes from 
the defendant in the month of Augiſt 1792, on which the de- 
fendant had at that time a ſubſiſting policy, which expired the 
December following; the defendant undertook to get the po- 
licy renewed, and in fact did get it renewed, and charged 


161. to the plaintiff for the premium, but had neglected to 


get the aſſignment of the policy allowed at the office. The 


7 


Smith v. Cado- 
gan. 2 Term 
Rep. 187. 


Wilkinſon 6 
Coverdale. 
Eſpin. N. P. 
Caſ. 7 $» 


premiſes were burned, and the plaintiff was unable to re- 
cover againſt the fire-office, on account of the neglect of 
having the aſſignment allowed, and therefore brought this 


action againſt the defendant to recover the amount of his 
loſs. It did not appear that the defendant had any conſider- 
ation for getting the policy effected; but Lord Kenyon, on 
the authority of Wallace v. Tellfair, ſupra, held, that where 


a party voluntarily undertook to procure an inſurance for 


anocher, and did get a policy underwritten, but did it ſo un- 


(kilfully, that the party could derive no benefit under it, 


although there was no conſideration, yet he was liable to an 
action. | > | 

« For to maintain this action, the defendant muſt be 
« puilty of a breach of orders, groſs negligence, or fraud 
« and to theſe matters the attention of the jury is to be 
“directed, who, if they find that the defendant was 
„ puilty of none of theſe, the Court will give judgment 
«for him e ent OY 

Therefore where the plkintiff, who was a merchant in 
Alicant, ſent inſtructions to the defendant, who was his agent 
in London, to inſure a cargo of fruit; the inſtructions were 


Per Ld. Manſ- 
field. 
Cow. 40. 


Moore v. Mor- 
gue. 


p. 479 


general, nothing as to inſurance in any particular place or manner: 


the defendant inſured the cargo at the London Aſſurance- 


oſſice, at which oſſice, in policies upon fruit, there is an ex- 
ception of being *© free from particular average,” the policy 


was made with this exception : a loſs happened, but it was 
only a partial one, fo that the plaintiff bad no benefit from 
the policy, and he brought this action for neglect in effect- 
ing the inſurance ; but it not appearing that he had been 
guilty of any groſs neglect, or of any male fides, he deriving 


no advantage from the inſurance made in that way, more 


than in any other, the jury found for him ; and on a motion 
for a new trial, the Court confirmed the verdict. 
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Sutherland v. 
Murray, quot. 
1 T. Rep. 538. 


Sutton v. John- 


ftone. 


1 T. Rep. 493. 


9 Co. 58. 


Pury v. Pope. p 
. Cro. Eliz. 218. 
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4. Of: Injuries ariſing from the malicious Uſe of any 
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lawful Power or Authority to the Opprefſion of 
another, and the Injury of his Property. 


As where this action was brought againſt the beter 
who was governor and vice-admiral of Minorca, by the 
plaintiff, who was judge of the vice-admiralty court, „ for 


ec maliciouſly and without probable cauſe ſuſpending him 
„ from his ofhce, per guad he loſt the profits and emoluments 


« of the ſame :” it appeared that the defendant had legal 


authority to ſuſpend, till the king's pleaſure was known; 
that he had profeſſed himſelf ready to reſtore the plaintif 


on his making a particular apology ; and the king approved 


of the ſuſpenſion unleſs the terms were complied * with; not- 


withſtanding which the plaintiff recovered 500ol. damages, 


on the ground that the ſuſpenſion was malicious, and had 


been confirmed, by means of the defendant” 8 falſe and ma- 


licious repreſentations at home, 


But where the action was by the plaintiff, Captain Sutton, 
for ſuſpending bim ſrom his command of his ſhip, and car- 
rying him about with the fleet as a priſoner, until he was 


tried by a court · martial, when he was acquitted; againſt the 


defendant, who was cointadere and commanded it, the 
action was held not to lie; as being of dangerous conſe- 
quences to the diſcipline of the navy, to permit ſuch actions 
to be brought againſt the commander, and particularly as he 
was ſubject himſelf to ſuſpenſion and diſmiſſal from the ſer- 
vice for any cruelty or oppreſſion to his officers; and that 
therefore the only redreſs was by a court-martial, | 


3. OF INJURIES TO REAL PROPERTY. 


\ Injuries to real property fall under the two heads of, 
I. Nuiſance; 2. Diſturbance: the firſt reſpecting corporeal, 
the latter incorporeal hereditaments. 


I. OF NUISANCE. 


Nuiſance is either to the houſe or to the land. 


1. Of Nuiſance to the Houle. 


I. & Tf a man has an ancient houſe, and another builds 
“ ſo near to him that he deprives him of the benefit of light 


c and air, by darkening his windows; this action lies againl: 


« the wrong-doer.” 


© * But to maintain this action, it is ſaid that the houſe 
«© muſt be an ancient houſe; that is, have ſtood there time 


0 immemorial; for if two men have land adjoining, LG = 
"NS 5155 uilds 
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c builds a houſe on his own land, and makes his REI 
c look into his neighbour's land, though his houſe may 
« have ſtood thirty or forty years, yet may his neighbour 
cc build an houſe on his own land, and obſtruct the other's 
ce lights; for cyjus &? ſolum tus W uſque ad cœlum, and it 
cc was folly i in the firſt Prog. © to 1 ſo near the land of 


« another.” 


But, however, in an action for topping and obſtructing Lewis v. Price. 
the plaintiff's lights, Juſtice Vilmat ſaid, that where an 2 3 15 
bas been built forty years, and has had lights at the end of it, if 7 5 
the owner of the adjoining ground builds againſt them ſo as 
to obſtruct them, an action lies; and this is founded on the 
| fame reaſon as when they have been imme morial, for this is 
long enough to induce a preſumption, that there was ori- 
ginally ſome agreement between the parties: and he ſaid, 
that as twenty years was ſuſſicient to give a title in ejectment, 

on which he might recover the houſe itſelf, he ſaw no rea- 
ſon why it ſhould not be ſufficient to entitle him to any 


eaſement belonging to the houſe. 

2. But if a man builds an houſe upon any part of his own Palmer v. | 
land, and afterwards ſells that houſe to another, neither the my 3 
vendor nor any perſon claiming under him ſhall be allowed 
| by any erection to {top the lights; lor no man ſhall be allow- 


ed to do an injury in derogation of his own grant. 


3. But where a man has ſuch ancient meſſuage, and ſo 9 Co. 58. b. 
preſcribes to have his lights uninterrupted, no contrary | 
preſcription to ſtop the lights ſhall be alleged agai: 11 it; for 
each being ſuppoſed to have exited from time immemorial, 
the latter cannot be deemed more ancient than the former, 


4-56: It ſhould ſeem, that where a man builds his houſe | 
near a ſirtet, he is entitled to all the 3 of an an- 
ps cient melſuage.” | | 


For this action was adjudged t. to lie againſt the commiſ- Les Mox- 
& al. 
ſioners for paving, for rai/ing the ſtreet 2 high as t9 6 jtruft the © Wa = 
Plaintiff's lights and winds ; tor the ground of the itreet 2 lack Rep. 
being appropriated to the public, excludes the idea of folly 924. SE 
in building near the ground of another, and cloſe to the 


ſtreet is the molt proper ſituation. 


5. But raiſing a wall to obſtruct a proſpef, or in anywiſe 9 Co. 58. 
to prevent it, is not actionable; for it only deprives the party 
of a matter of pleaſure, and abridges him of nothing either 
uſcful or neceſſary. 
6. A recovery of damages in this action does not diſ- Weſthorn v. 


charge the nuiſance; for every continuance of it ſubjects the Mordaunt 
5 anc Fa of : . ) Cro. tl 1g1; 


offender to a new action, and theretore 4 perſon may recover , 03. 
damages for a nuiſince to an houſe which commenced before $ C. 
he came into r if it exilted when he entered. TY 637 ] 
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Therefore where the plaintiff recovered damages againſt 


the defendant for a nuiſance to his houſe, and the defendant 


afterwards under-let it, and this action was for a continuance 
of the nuiſance after the under-leaſe, it was held well to lie; 


for as he was before liable to an action for the continuance, 


Rippon Ve 
Bowles. 
Cro. Jac. 473- 


he ſhould not diſcharge himſelf by his own act of under. 
letting; and as he had a rent in conſideration of the conti- 
nuance of the nuiſance, he ought to anſwer for the damages 
it occaſioned. 9 1 | | 

So alſo may an action be maintained again/? the affignee for 
a continuance of the nuiſance; but with this diſtinction, 
that where the whole miſchief has been done to the plaintiff 
by the firſt erection, there the action will not lie againſt the 


aſſignee; but where the continuance occaſions a new nuiſance, 


Symonds v. 
Seybourne. 
Cro. Car. 325. 


Teffar v. Giffard. 
4 Burr. 2141. 


Reynolds v. 
Clark. 
x Stra. 634. 


Vm. Aldred's 
caſe. 


9 Co. 57 a. 
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1 Roll. Ab. 89. 


Rex. v. White. 
2 Burr. 260. 


weſtbrown v. 
Mordaunt. 
Ero. Eliz. 191. 


lie for the injury. 


the allignee is liable. 


7. This action may be maintained by the lee for years, 

for obſtructing the lights of an ancient meſſuage, grounded on 
the preſcription, notwithſtanding the weakneſs of his eſtate; 
for the preſcription is to the houſe, not to the perſon. . 


So alſo may he in reverſſon, as well as he in poſſeſſion, main- 
tain an action for a nuiſance, by obſtructing the lights; for 
it is an injury to the inheritance as well as to the preſent en- 
joyment; and each may have his own action. 


2. A ſecond ſpecies of nuiſance to the houſe conſiſts in 
over-hanging it, or building ſo near to the houfe of another 
that the water falls off his roof on that of his neighbour, and 
thereby injures and rots it. 1 | | 


Of the ſame nature alſo was the caſe of putting up a ſpout, 
which conveyed the water into the premiſes of the adjoining 
neighbour : this was a nuiſance, and aCtionable, 


3. A third ſpecies of nuiſance to the houſe, is by infefling = 
it with bad and noiſome ſmells, fo as to make it unwholeſome 


to reſide in; but this falls under the firſt head of Injuries to 


the Perſon. 


2. Of Nuiſance to the Land. 

I. * If any perſon erects a ſmelting-houſe, or works for 
« making agua fortis, or ſuch like, the vapour and ſmoke of 
cc quhich ſpoils the graſs or corn, or injures the cattle of his 
e neighbour, it is a nuiſance to the land, for which this 
cc action lies.“ | = | 


2. If a perſon /uffers the ditch adjoining to bis neighbotr' 5 


lund to become foul, or throws ſtones or rubbiſh into it, which 


cauſes it to overflow, and fo injures the land, this action will 
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8 3. 80, if a perſon who has a right to a ftream of water 
running to his land or mill, and another perſon turns it; or if 
that perſon, having a right to the ufe of it in a certain pro- 


portion, varies from that proportion, treſpaſs on the caſe will 


lie againſt him, As in this caſe, where the defendant pre- 


639 
Brown v. Beſt. 
2 Wilſ. 174. 


ſeribed to have water from a certain watercourſe, running 


through the plaintiff's ground, to two pits on his ground, for 


deepening and widening thoſe pits. 


But w 
water, he may vary the uſes to which it is applied: as where 

formerly there was fulling-mills, he may alter them to corn- 
mills, if he does not alter the quantity of the water. 


4. Another injury to the land is, if a man ſuffers ſuch-a 
number of conies upon his land that they go in on that of his 

_ neighbour, and ſpoil it, and yet for this no action will lie, for 
they are animals fere nature, in which he has no property. 
Note; That where a nuiſance is done to the land of two 
tenants in common, they ſhall join in this action; for it is 
perſonal, and concerns the profits of the land, : 


5. Another injury to the land for which this action is 
maintainable is, for not keeping the fences in repair, by which 
a party is injured, FC „ 

And ſuch action muſt be brought againſt the occupier of the 


and, and will not lie againſt the owner of the inheritance, 


| eee cattle, it was adjudged that an action lay for 
h 


te a man has by preſcription a right to a ſtream of 


Luttrel's caſe. 


4 Co. 34. 


Bowlſton v. 
Hardy. 

Cro, Eliz. 547. 
5 Co. 104. S. C. 


Some Ws: 
Barwiſh. 
Cro. Jas. 231. 


* 


Cheetham v. 


Hampſon. 


4 Term Rep. 


who is not himſelf in poſſeſſion 3 for the landlord cannot be 318. 


_ deemed a wrong-doer for the neglect of his tenant, 


But if the landlord is bound to repair, in ſuch caſe the 
action muſt be brought againſt him. | 


6. 7 Another injury to the land for which this action lies, 
A 18 againſt a parſon or impropriator for not taking away his 
( *thes, which, by lying on the graſs, rot and deſtroy it.“ 


But, 1. A parſon or impropriator is not obliged to 
© take away the tithes zi// they are all ſet out: ſo that no 

* aCtion will lie till then, except there is a cuſtom to the 
* contrary,” ay le T | 


For where the action was brought for not taking away of 
tithes by degrees as cut, the tithes being ſo ſet out, grounded 
on a cuſtom ſo to take them, it was reſolved, 1. That it was 
not ſufficient to eſtabliſh this mode of tithing, that the for- 
mer parſon, fifty years ago, had ſo taken the tithes: 2. Nor 


Payne v. Rogers. 
2 2 H. Black. 3 5%. 
ante 598. 


0639 1 


Furneaux v. 
Hutchins. 
Cowp. 807. 


that ſuch mode was the cuſtom of adjoining pariſhes ; though 
it had been otherwiſe if it had been the cuſtom of the whole 


county, 


F3 | = 2. « Where 
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3 Burr. 1892. 


Butler v. 
Heathby. 


3 Burr. 1891. 


Cantrell v. 
Church. 

Cro. Eliz. 34. 
3 Burr. 466. 
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Co. Litt. 56. 


Clarke v. Cogg. 


Cro. Jac. 170. 
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Summers, 
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„„ which caſe it is good.” 
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2. © Where the tithes are ſet out, no notice by the com- x 
«© mon law is neceffary ; but it is required by the eccleſiaſti. 
e cal law: And this notice is often required by cuſtom ; in 


For where this action was brought againſt the plaintiff, 
who was impropriator of tithes, foy not fetching away the 
tithes within a reaſonable time after being ſet out, the de- 


fendant relied on the cuſtom of the pariſh, © that notice 


«& ſhould be given to the owner of the tithes, of the ſetting 
« of them out;“ Which in this cafe had not been done: the 
cuſtom was held to be a good and reaſonable one; and the 


defendant had judgment. 


Theſe are the moſt material caſes falling under the head of 
Nuiſance. I ſhall now conſider injuries to incorporeal here- 
ditaments under the head, „„ WEED 


2. OF DISTURBANCE. 
1. Of Diſturbance of Ways. 


1. © If a perſon has a right to a private way over the 


e“ land of another, and that way is obſtructed or ſhut up, 


ce the perſon having ſuch right may maintain for ſuch ob- 
« ſtruction an action on the caſe.” | ps 


2. This right of way ariſes, 1. From the grant of the 
owner of the foil: 2. From preſcription, which ſuppoſes 
an original grant: 3. From operation of law; as where a 
man grants a piece of ground in the middle of his field, 
he tacitly gives a right of way to it, as neceſſary to its en- 
joyment. „„ . 8 


So where a man having ſour cloſes, ſold three of them, 
and reſerved the middle one, without any ſaving of a way 


to it, and there was none but over the cloſes he had ſold; it 


was reſolved, that the law reſerved to him a right of way to 
it, over thoſe he had ſold. | I 


As to the firſt : “ Conſtant and uninterrupted uſage of a 
& way, though not going the length of preſcription, ſhall 
tt carry ſuch a preſumption of a grant, as to give a good and 
« valid right of way over the lands of another.“ 


For where in an action for obſtructing a way, the plaintiff 


proved, that one Hauler was ſeiſed both of plaintiff's tene- 
ment and of the defendant's cloſe; and in 1753 had ae th 


veyed to the plaintiff the tenement, with all ways therewith 


uſed, nd that this way had gone with the tenement as far 
back as memory could go: the defendant produced a ſub- 
fſting leaſe for three lives from Fowler, made in 1723, by 
which he demiſed the field in queſtion in as ample a manner 
as one Rect, a former tenant, had had it; and in this _ 
29" 5k Rs ther 
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here was no exception of a way over the cloſe. "Juſt. Yates ' ; 
held, that by the leaſe, without the refervation of way, the 
way Was gone, and ſo could not paſs under the words all ways | ; 
in the conveyance ; but as the defendant's leaſe had by 30 e 9 

years preceded the plaintiff's conveyance, and the way had 3 
been uſed all that time, that was ſufficient to afford a pre- 
ſumption of a grant or licence from the defendant, ſo as to 
make it a way lawfully uſed at the time of the conveyance, 
and then the words of reference would e on it, and the 
way paſs. | e 


As to the ſecond : 40 Where a way is clalined by Pete 
„tion, if a grant of it appears, the preſcription is neceſſa- 
« rily at an end, and mere uſage after gives no right.“ 


For where in caſe for ſtopping a way, the plaintiff proved Rex v. Hudſon. 
it to have been a way as far back as witneſſes could remem- 2 Stra. 909. 
ber; but defendant producing a leaſe made of this way for 
56 years, to the intent that it might be a paſſage during that 
time, which term had expired A. D. 1728, ſome years before 
this action was brought; the Chief Juſtice held, that the 
leaving the way open for a few years after the term ended, 
was not ſufficient to make it a gift to the public. 


60 But chough a perſon may have a good right of. way, Surry v. Pigot. 
« yet that ſhall be deſtroyed by unity of 8 en it Larch 153. 
« 1s a neceſſary one, and then i it ſhall not.“ | wp IT 


As if A. ſeiſed of Blackacre, and C. of V TREE 1 A. 11H. fl. 4. 
has a right of way over Whiteacre to Blackacre, and A. after- Vear- book. 


Wards purchaſes Mhiteacre, the right of way is extinct: and 2 fu 3 6k, : 
if A. afterwards enfeoffs another perſon of Whiteacre, the ſe- r 641 1 | 


vering of the poſſeſſion does not reſtore the right of way, if 
no reſervation or grant is made of it; for a right of way 
lying in grant, and being once extinct, » by grant only can it be 
revived, | | 


2. A ſecond e of diſturbance for which this action 
lies, is for a diſturbance of the right of cπſmq mn. _— 


But, 1. The ground of this aQion as far as deſpects the Robert Mary's 

commoner is, that he is deprived of his common, ſo that he caſe. 

cannot enjoy it in ſo ample a manner as he 1s entitled ; and 98 SO 
therefore if the treſpaſs be fo ſmall, that the commoner has not ö 

any or a trivial boſs, this action will not lie for him; but the 

lord may have treſpaſs immediately for any injury. 


And one commoner may have this action againſt another Hobſon v. Todd, 


for ſurcharging, e he himſelf has lurcharged the com- 4 T. Rep. 71. 
mon. 


2. The commoner ; has no property in the ſoil, for that » Burr. 265 
ſtill remains in the lord, who may exerciſe any act of Bellew l 
| Wan, which does not detract from the commoner's Lang'on 876. 
: | 2 4 i N right 


641 


Cooper v. 
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Sadgrove v. 
Kirby. 
6 T. Rep. 483. 


Bateſon v. 
Green. 


5 . Rep. 411. 


8. C. in notis. 


Shakeſpeare Vs 
Rippin 
& T. Rep. 741. 


Saderove vy. 
Kirby, ſupra. 


Vernon v. 
Goodrich. 
J Stra. 5. 
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F. N. B. 184. 
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chap. 24. 


a diſterent day it 
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right of common: as he may put conies on the common, and 
the commoner cannot deſtroy them, or fill up their burrows. 


But if the conies increaſe fo faſt and in ſuch numbers as to 
deſtroy the common, the commoner can have this action 
againſt the lord, on the ground that he cannot enjoy his com- 
mon in ſo ample a manner, Oc. 


So neither can a commoner juſtify the cutting down of 
trees planted by the lord on the waſte, though there be not 
a ſufficiency of common left, his yy mui be an action 
on the caſe or by an aſſize. | 


So the lord may dig clay-pits on the common, and em- 
power others to do ſo, without leaving ſufficient berbage for 
the commoners, if ſuch right can be proved to have been 
immemorially exerciſed by the lord— for the right of the 
commoners may be ſubſervient to the lords. 


So the lord may with the conſent of the homage grant part 
of the common for building, if he has eee uſed 


ſuch right. 5 
So the lord or his grantee may incloſe part of the com- 
mon againſt tenants having common of paſture, notwith- 


ſtanding they have other rights, as digging land, Oc. pro- 
vided he leaves ſufficient common of paſture. _ 


But if the lord totally exclude the common, he may do 
whatever 1 is neceſſary to let himſelf into the common, 


3. Turning an ancient watercourſe is another injury for 


which this action lies. 


3. A third ſpecies of diſturbance i 1s, that to the right of 
holding fairs or markets, 


If any perſon is entitled to hold a fair or market, and 
another perſon ſets up another fair or market ſo near to the 
former as to prejudice its cuſtom, this action lies for the injury, 


1. «© But to ſupport this action, it muſt appear that the 
e plaintiff's fair or market was the elder one, for otherwiſe 


66 he is himſelf the wrong-doer.” 


2. It is ſufficient to make it a, diſturbance, that the ſes 
cond fair or market is erected within ſeven miles of the 
former ; that is, one-third part of a day's journey, reckoned 
at 20 miles; for ſo the day being divided into three parts, he 
has one-third to go, one third to return, and one-third for 15 
bulinels, 


3. So if the ſecond fair or market is held on the ſame 

ce day as the former, - i a diſturbance ; and even if held on 
y be a diſturbance,” 

As 
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As where the plaintiff declared generally that he was 
ſeiſed of a market, and that the defendant had erected an- 
other, without any lawful warrant, within ſeven miles of 
his market, Exception was taken in arreſt of judgment, 
that the plaintiff had not ſaid that it was on the ſame day; 

but it was over-ruled, particularly it being after a verdict, 


"& A fourth ſpecies of diſturbance is, 


If a man is entitled by preſcription to have all the corn 
bol the tenants of a certain manor ground at his mill, this 
Action lies againſt any of the tenants who carries his corn 
elſewhere to be ground. | . | 
And a cuſtom, © That all the inhabitants, tenants, and 

reſiants within the manor ſhall grind all their corn, grain, 


and malt, which by them or any of them ſhould be uſed or 


| ſpent, ground within the manor, and ground at the plaintiff's 
mill, and not elſewhere,” 1 | 
| bill filed in the Exchequer, wherein the occupier of the mills 
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Vard v. Ford. 
2 Saund. 17 Jy 
s Lev. 296. 
. e. | 


Coryton ve 
Lithebye. 
2 Saund. 115. 


Cort v. Birbeck, 


Dougl. 238. 


is a good and legal cuſtom: and a 


Was plaintiff, and ſome of the inhabitants reſiants within the 
manor were defendants, in which an iſſue was directed to 


try the cuſtom, is good evidence in an action on the caſe, 


F. A fifth ſpecies of diſturbance for which this action 


lies: if a man has an ancient ferry, and another ſets up a 
new ferry near it, the owner of the firſt ferry may have his 
action for the injury, in drawing away his cuſtom, | 


For he who has an ancient ferry is compellable by law 

to find boats ſafe and fit for the purpoſe ; and if he does not, 
he may be amerced: and as the law therefore impoſes ſuch 
a burden on him, it will protect him in the excluſive and un- 
interrupted enjoyment of ſuch right. And therefore where 
the law has impoſed no 
cluſive right. 


As if a man ſets up a new mill or ſchool in the neighbour- 
hood of an ancient one, an action will not lie, though a da- 
mage may thence accrue to the former mill or ſchool; for 
ſuch rivalſhip is of public benefit and advantage, and it is 
damnum abſq. injuria. N 55 


ſuch obligation, it gives no ſuch ex- 


Bliſſett v. Hart, 
Mich 18 G. 2. 
B. R. | 
Bull. N. P. 76. 


140 


1 Roll. Ab. 107. 
Hale on 


F. N. B. 184. 


4 But where a ferry is claimed by preſcription, the 


* owner ſhall only have his actions for direct injuries to his 
right. 5 . 


For where the plaintiff claimed as leſſee of the ferry from 
KLingſton-upon-Hull to Barton, and brought his action for an 
encroachment on his right; it was proved that the defendant, 
who was the owner of a market-boat belonging to Barrow, 

a place two miles lower down the river than Barton, had at 
ferent times ferried over perſons to Barton; that there was a 
daily ferry between King /ton and Barter, but that the ferry- 


man 
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4 T. Rep. 666, 
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man was not obliged to provide boats to any place but Barton; it 
was adjudged, that the action would not lie, for the preſcrip- | 
tion went only to carry perſons to Barton, and could not be ex- 
tended to the carrying perſons to a different place, unleſs that 
was done colourably and fraudulently to prevent the uſe of 
the regular ferry, as by landing the pallengers within a ſhort 
diſtance of the regular ferry. | 


6. Another ſpecies of diſturbance for which this 0 
4e is given is, if a perſon having a right to fit in a particular 
& pew in a church, is diſturbed therein, his remedy 1s by 
e action of treſpaſs on the caſe,” 


This Tight to fit in a particular pew of a church ariſes 
either from preſcription, as appurtenant to a meſſuage from 
keeping it in repair, or from a faculty from the ordinary; 
for in him is the diſpoſition of all the 1 88 thoſe 
claimed by preſcription. 


As therefore the diſpoſition of the pews is primd facie in 
the ordinary, in caſe of any diſturbance in the enjoyment of 
the pew, the plaintiff muſt make out his title either againſt 
the ordinary or againſt a wrong-doer, by ſhewing his title by 
preſcription to the pew, as appurtenant to a mellnages or un- 
der a faculty from the ordinary. Ye 


But there ſeems this difference; that where the action is 
againſt a franger for a diſturbance, the plaintiff need not ſtate 


nor prove 7epairs, it is ſufficient to lay his title generally, as 


appurtenant to a meſſuage. But where the action is againſt 
the ordinary, he ſhould ſhew both preſcription as appurtenant 
to a meſſuage and repairs ; for in this caſe the plaintiff de- 
clared on his right to the pew, as appurtenant to an ancient 
meſſuage, and that he, Wc. had uſed to repair it, but no re- 
pairs were proved; and the firſt was held to be ſufficient, the 
defendant being a ſtranger. 


But an uninterrupted poſſeſſion ſor ſixty years will not 
give a title, if neither a faculty or preſcription appears. 


But in this caſe it was held, that uninterrupted poſſeſſion 
for 30 years, unexplained, is preſumptive evidence of a pre- 
ſcriptive right to the pew in an action againſt a wrong-doer. 


It ſeemed in this caſe, that the declaration ought to ſtate 
repairs; but that: the want of it would be cured by a 
verdict, 


7. The laſt ſpecies of Adebar which 1 Mal conſider 
is that of Offices. 


* 1. If anyperſon las: a title to any office, from whence fees, 
or profits are derived, and he is diſturbed in that oſſice, he 


Mall have an action on the caſe for ſuch diſturbance. 5 
2 8 8 i 
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But the plaintiff in ſuch action muſt ſhew that it was an Harvey v. 
office in fee, and had fees annexed to it: for if an office is Newlyn. | 
not of that nature, there is no injury; and ſo no action will Cro. Eliz. 859. 


2. The principals of the ſeveral offices belonging to the Whitechurck v. 

courts, have not a power of turning out their clerks at plea- *® 2 
ſure, unleſs in caſes of miſbehaviour or miſconduct: and in . 
this caſe an action on the caſe was adjudged to lie againſt 

the defendant, who was cu/tos brevium, at the ſuit of the 
plaintiff, who was one of the under-clerks, and turned out 

of his employment by the defendaut his principal, without 

any ſufficient reaſon or fault. 6 . 


4. INJURIES TO PERSONAL RIGHTS, NOT PROPERLY 
R REDUCIBLE TO ANY OF THE FOREGOING HEADS. _ 
Theſe injuries may be divided into, 1. Such as affect a 
man ſtanding in ſome relation to others: 2. Where there is 
no. relation. ng EO | 


Injuries affecting a man as ſtanding in ſome relation to 
others, may be divided into ſuch as affect him in the ſe- 
veral relations, 1. Of an huſband ; 2. Of a father: 3. Of a 
maſter. = | | 5 


1. Of Injuries affecting a Man in the Relation of an 
| : Huſband. | ; 


1. 4 If any perſon entices away the wife of another to live 
apart from him, without ſufficient cauſe, the huſband may 
« have this action for the injury.” 55 


As where the plaintiff declared that his wife, unlawfully Winſmore v. 
and without his conſent, had departed from him and lived e ee 
. . ; ich. 19 G. a. 
apart, during which time a conſiderable real and perſonal C. B. | 
eſtate had been deviſed to her, to her ſole and ſeparate uſe, Bull. N. P. 78. 
and that thereupon ſhe was deſirous of returning, and again | 
cohabiting with him, but that the defendant enticed her, and 
perſuaded her to continue abſent; by which means ſhe con- 
tinued abſent till her death, whereby he loſt the comfort and 
Tociety of his wife, and the advantage he ought to have had 
from ſuch a real and perſonal eſtate after a verdict for the 
plaintiff, and 3oool. damages, it was moved in arreſt of 
judgment, that this was an action prime impreſſions : but the 
Court ſaid that every action on the caſe was in itſelf a no- [ 645 J 
velty: no action lies without damages, and the per quod 
will not be alone ſufficient, except the act done be unlawful: 
but though a bare enticement will not be ſufficient nor, 
actionable, yet the jury, under the direction of the judge, are 
Judges of the legality. And as receiving the ſervant of ano- 
ther ſcienter is a ground for an action, à fortiori it is ſo in the 
| Faſcof an huſband ; and injuries that are within the nature 


Grey v. Liveſey. 
Cro, Jac. 501. 
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of ſpiritual cognizance, if attended with temporal damages 
are actionable. ; e re 

2. If in conſequence of an enormous battery of his 
wife, or any other bodily injury done to her, the huſband 
is deprived of her ſociety and aſſiſtance, he may have a 
particular action for the injury, and declare for a per quad 


 froitium amiſit. 


Hyde v. Scyſſor. 
Cro. Jac. 538. 


Tullidge v. 
Wade. 


Poſtlethwayte 
v. Parks. | 
3 Burr. 1878. 


Bennett v. 
Allcott. 
2 T. Rep. 166. 


Gray v. Jeffries. 
Cro. Eliz. 55. 


. 


wk v. Brown, 
Eſpin. N. P. 
Cal. 227. 


And the ground of the action being the loſs of the 
wife's company, not the injury to the wife herfelf, ſhe need 
not join in the action. - 1 


2. Of Injuries to a Man as ſtanding in the decor : 
| of a Father. 1 Bo 


7. An action will lie at the ſuit of the father for geiting 


his daughter with child. 


But the daughter ſhould be at the time refident in her 
father's houſe, or the action will not lie. In this caſe Lord 
Mansfield held, that ſhe ſhould be under the age of 21 years; 
but in the caſe of Tullidge v. Wade, it was held to be no ob- 
jection, the daughter being above that age, 


And the point was expreſsly decided in this caſe, that the 
action lay though ſhe was above 21 years, and that nd con- 
tract of hiring need be proved, if ſhe in any way appeared 
to have acted as a ſervant. i 


But note; This offence is properly ſued, not in this ac- 
tion, but in treſpaſs vi & armis, the father conſidering the 
daughter as his ſervant, and declaring for an aſſault with 
a per quod ſervitium amiſit. But the caſes are inſerted here 
for the ſake of uniformity ; and it ſeems doubtful whether 
this action would not lie, it being an act unaccompanied 
with force, and the damages being given for the conſe- 
quential injury, the loſs of reputation, Wc. to the family, 
This was recognized in the cafe above of Tullidge v. Wade, 
where it was attempted to ſet aſide the verdict for ex- 
ceſſive damages. HED 


And per Buller, Juſt. 2 Term _ 167. an action merely 
for debauching a man's daughter, by which ſhe loſes her ſer · 
vice, is an action on the caſe. Vide 2 Ld. Raym. 103% 


* 2. A father cannot maintain this action for an exceſſive : 
battery of his ſon, and the ſubſequent injuries ariſing from it, 
as that he could not marry him as before. es 


But a father may maintain an action againſt a perſon for 
beating his ſon, with a © per quod ſeruitium amiſit,” And in 
fuch caſe actual ſervice need not be proved; it is ſufficient 
if the ſon lived in his father's family. e 


- 4,00 


TRESPASS ON THE CASE. 646 


3 Of Injuries to affect a Man as kanding in the. 
Relation of a Maſter. 


; If any perſon inveiglec away the ſorvant or FRETS, f Hambleton | 
_ and prevails on him to quit his ſervice, it is an in- wo ere. 

und. 169. 
jury for which this action lies. 


But in ſuch caſe the perſon hiring muſt have notice, that Anon. 
the ſervant was then in the ſervice of another, and not diſ- 2 „ 
charged; for otherwiſe he might hire the ſervant, ignorant 30. 
of the circumſtances, and ſo would do no 1 unleſs | 
after notice he refuſed to diſcharge him. 


2. 90 it will lie for keeping him after notice. 


For it is no excuſe for the defendant, who has hired ahi Fawcett v. 
plaintiff's ſervant, to ſay that be did not entice him away, but IR 
that the ſervant came away of his ou, accord, and hired with 
the defendant, if the defendant had notice "that the ſervant 

had fo deſerted the plaintiff 8 A and Net he ſtill re- 
tained him. 


In this cafe the ſame point was bel as in the laſt Blake v. 
| ale; and further, That though the ſecond maſter, (the de- {20/9 221 
| fendant,) who had ignorantly hired him, (the ſervant,)on diſ- N 
covering that he was the ſervant to the plaintiff, deſired him 
to return, but the ſervant refuſed, and the ſecond maſter 

ſtill retained him. He was held to be liable to this action, 

for he ſhould have diſcharged him. | 


3. A gourneyman in any trade is a ſervant while in the em- Aldridge v. 

| ployment of the maſter- tradeſman; and an action lies for Hart. Cowp. 54. 
enticing him away, even though ſuch 8 worked. 

| only by the piece, and for no certain time. 


4. But where a perſon was ſo hired nn Bird v. Randall. 
for a limited time, under a penalty not to diſcover the ſecrets 3 — 1345. 
of his maſter's trade, but having quitted his place, the maſter * 387. —_— + 
ſued him, and recooered the benalty; this was held to dif- 
charge the ſecond maſter from an action for hiring him, 

Hat penalty th deemed full ſatisfaction for the loſs of 
ervice. 


5. 0 Tn general, if by any injury received from any per⸗ | 
« fon, a ſervant is Aiſalle in his /ervice, the maſter may re- 
cover damages for fuch 49% , ferviee, by this action.“ 


As if a perſon digs a ditch in the highway, in which 3 1 Roll. Ab . 
| men's fervant falls and breaks a limb, the m er may Teco= _ 


ver in this action for the injury for the lofs of Emi nd 
ſo * other injuries * che Anz kind. 


But 
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Eſpin. N. P. 
Caf. 386. 


/ 


Aſhby v. White, 
Salk. I 9. 


Bagg*sc aſe. 
11 Co. 99. 


Prideaux v. 
Morris. 


| Salk, 502. 


Sir Watkins 
Wynne v. 
Middleton. 
1 Will. 125. 

2 Stra. 227» 
8. C. 


"TRESPASS ON THE CASE. 


But a public performer at the theatre is not ſuch a ſervant to 
the manager, that the latter can maintain an action for beat. 
ing him on the caſe, per quod ſervitium amiſit. 


2. Of Injuries to Perſonal Rights which a Perſon 
may receive, without Relation to others. 


1. 4 If any perſon ſtands candidate for any eleftive 
te office, and the returning officer refuſes him a poll, and 


cc returns another, treſpaſs on the caſe lies againſt ſuch 


« officer.“ 


As where the plaintiff declared that he was candidate for 
the office of bridge-maſter within the city of London, and 
that the defendant as mayor ſhould hold the poll, and that 
he refuſed a poll to the plaintiff; the plaintiff recovered in 
this action: and it was further reſolved, that it need not 
be averred in the declaration that the plaintiff would have 
been elected. VVV 85 

2. If a perſon who is entitled to vote at any election for 
members of parliament, Zenders his vote to the returning 
officer, which he refuſes to admit or allow, he is ſubject to 
this action at the ſuit of the voter. For, per Holt, the right 
of voting is a noble privilege, of which by this means he is 


_ deprived. 


3. If any returning officer holds an election, or is called 
upon to make any return, wherein the right of a third per- 
ſon is concerned, and he makes a falſe return to ſuch writ on 


ſuch election; as a ſheriff of members to parliament, a 


mayor of a corporation to a mandamus, &c, an action on the 


caſe in theſe inſtances lies againſt them. 


Where the right of a ſcat in parliament has been decided 
in favour of the perſon not returned by the returning officer, 
or where it could not be decided; as where the parliament 
was diſſolved; an action at common law lies againſt the 
returning officer, but not otherwiſe, N. B. In 1 Wil/. 127. 
Ch. J. Wiles denied this caſe to be law. Sed quere? 


But a farther remedy is now given by ſtatute 7 & 8 W. 3. 
. 7. which enaCts, « That if any ſheriff or other officer 
&« makes a falſe return of members to ſerve in parliament, 


the party injured (that is, he who ſhould have been re- 


ce turned) ſhall recover double damages and colts.” 


1. An action lies in purſuance of this ſtatute in all caſes 
of a falſe return, not ſolely where there has been a reſo- 
lution of the houſe of commons deciding the right to the 


ſeat, | | 
2. The 
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2 . The ſtatute ! is not merely- penal, but is alſo a remedial 8. c. 
one; ; on which ground an amendment was allowed. : 


3. By the ſame ſtatute, a return contrary to the laſt re- S. o. 
ſolution of the Houſe of Commons, ſhalt be deemed a falſe 
return; and ſo ſubjects the officer to this action. And by 
5 3. a return of more perſons than are required by the writ 
or precept to be choſen, i in like manner ſubjects the return 
ing officer. 


* 4. As to the caſe of mandamus, the return was formerly 2 Flack S 
abſolute, and fo an abſolute injury was done to the party, 
and therefore this action was given to him for redreſs ; but [ 648 J 
now by ſtatute 9 Ann. c. 20. the party may traverſe the re- 
turn, and i is not put to his action. 


Note; 1 action for a falſe return muſt be brought Bull. N. P. 52. 
either in Mzddle/ex where the return is, or in the county 
from whence it is made. 


2. 4 If the King grants a patent for the ſole uſe of any in- 
cc WA vos and the patent be good 1 in Jaws an action lies 
H againſt any perſon for infringing . | 


1. © Tf the action is brought by the patentee, it is incum- 
cc bent on him to ſhew, 1ſt, That the invention was new: 
« 2dly, That the ſpecification i is full and complete; that is, 
„ ſuch as that the public, after the term of the patent is 
« expired, may have the benefit of, and be able to do with- 
« out further inſtructions the thing for which the patent is 
50 granted.” | | 


a; The 5 invention muſt be New. 


This is under ſtatute 21 Fac. I. c. 3. * declares all 
monopolies to be illegal, but allows letters patent for four- 
teen years for the ſole working and making of any manner 
of new manufactures within the realm, to the taue and jr/? 

inventor, ſo as ſuch be not contrary to law, miſchievous to 
the ſtate, by raiſing the price of commodities at _—_ hurt 
of trade, or generally inconvenient, 


And as a grant of monopoly or patent may be to the pigeverry v 

firſt inventor, by ſtat. 21 ac. I. c. 3. ſo if the invention be new Stephens. 

in England, a patent may be granted, though the thing was 2 A 447* ; 
practiſed beyond ſea before; for the ſtatute ſpeaks of new ma- 
 nufafures within the realm, ſo that if they be new here, 

it is within the ſtatute; for the act intended to encourage 

new devices uſeful to this kingdom, and whether learned 57 
travel or by ſtudy, it is the ſame thing. 


4 But the vhole of the machine for which the patent is 
« granted, need not be new. 


For 
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Morris v. For where the queſtion was, Whether an oddivion to the 
—_ E old ſtocking- frame was the ſubject of a patent ? Lord Man- 7 
1776. J leld ſaid, that if the general queſtion of law, viz. that there 
Bull. N. P. 76. can be u patent for an addition, be with the defendant, that 


Per Buller Juſt. 
Rex v. Elſe. 
itt. Weſt. 
Mich. 1785. 
Bull. N. P. 78. 
laſt edit. 
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was open on the record, and he might move in arreſt of 
judgment; but that that objection would go to repeal al. 
moſt every patent that ever was granted: there was a ver. 
dict for the plaintiff, and 5ool. damages; which was ac. 
quieſced in. | 85 
* But in ſuch caſe the patent muſt not be more extenſive 
than the invention; therefore if the invention conliſts of 
an-addition or improvement only, and the patent is for the 
whole machine or manufacture, it is void. _ 


2dly, So the ſpecification muft be full and complete in every 
eſpe, as the public are to have the benefit of the diſco- 


« 4. 


« yery at the expiration of the patent.” 


Rex v. Ark- 
wright. 

itt. Weſt. 
Trin. 1785. 
Bull. N. P. 78. 
laſt edit. 


On a ſeire facias to repeal a patent, four iſſues were joined 
on the record: 1ſt, That the patent was inconvenient to his 
Majeſty's ſubjects in general: 2dly, That the invention at 
the time of granting the patent was not a new invention as 


to the public uſe and exerciſe of it in England: 3dly, That 


it was not invented and found out by the defendant ; ꝗthly, 
That the defendant had not by his ſpecification particularly 


deſcribed and aſcertained the nature of the invention, or 


in what manner the work was to be performed. It was 
laid down by Juſtice Buller, 1ſt, That a man to entitle him- 

ſelf to the benefit of a patent, muſt diſcloſe the ſecret and 
ſpecify the invention in ſuch a way that others of the fame 
trade, who are artiſts, may be taught to do the thing for 
which the patent is granted, by following the directions of 

the ſpecification, without any new addition or invention 


of their own: 2dly, He muſt deſcribe it ſo that the public 


may, after the expiretion of the term, have the uſe of the 


invention in as cheap and beneficial a way as the patentec 


himſelf uſes it; and therefore if the ſpecification deſcribes 


many parts of an inſtrument or machine, and the patentee 


Liardet v. 
Johnſon. 

Sitt. Weſtm. 
Hil. 1778. | 
Bulk N. P. 79. 


patent to be void. 


himſelf uſes only a few of them, or does not ſtate how they 
are to be put together and uſed, the patent is void : 3dly, 
If the ſpecification be in any part materially falſe or de- 
fective, the patent is againſt the law, and cannot be ſup- 
ported. FF 8 
Therefore in a caſe for infringing the patent for making 
ſteel truſſes for ruptures, the patentee in the ſpecification 
omitted what was very material for tempering the ſteel, 
which was rubbing it with tallow; Lord un held: the 


« So if the ſpecification is in any reſpect ambigueus or un 
tc intelligible, or contains matter not in the thing for which 
« the patent is granted, it is void. „„ 


1 4 
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5 As where the action was for infringing the plaintiffs. pa- Tumer v. 
tent for makiug patent- yellow; at the trial three objections 1 T. Rep. 602, 

" were taken to the patent: 1ſt, That after direCting that lead | 

| ſhould be calcined, it directed another ingredient, namely, 
minium to be taken, which would not anſwer the purpoſe, -- 
as it did not ſay whether it was to be calcined or fuſed, and 5 | 
by reference to the preceding words it would be to be cal- [ 650 1 

cined, which would not anſwer, as fuſion was neceſſary: | 
2dly, That it directed any kind of foſſil-ſalt to be taken, 
whereas only one kind of foſſil-ſalt, namely, /al. gem, would 
anſwer the purpoſe, becauſe it muſt be a marine ſalt : 3dly, 
That all the things together did not produce the effect; for 
that the patent was to do three things, but this produced 
one only: Theſe were held to be deciſive objections to the 
patent, and that it was void. „„ 


3. This action was adjudged to lie againſt the defendant, Hunt v. 
who was the leſſee for years, for preventing the plaintiff who Pownman. 4 
had the reverſion in fee, from coming on the lands to ſee if . Jae. 47% 
there had been any waſte committed, and this though it was 
not ſhewn that any waſte had been done: 1 


Zo caſe in the nature of waſte lies againſt tenant for years Kinlyfide v. 
whoſe term is expired, though there was a covenant in the leafs bas ary 


| CE | 2 Black. Rep. 
not to commit waſte. "x30: 


4. This action lies at the ſuit of a pariſhioner, for ex- Phillyb-own v. 
cluding him from the veſtry-room ; but it muſt be averred that . hs 
the pariſh had a property in the room, and a right to e 

meet there, or otherwiſe it might be taken to be the de- | 
fendant's own room, to which he might only admit whom — 
he pleaſed. „%% ade | | 


5. Where any conſequential injury ariſes to another 
© from a breach bf truſt, the remedy is by action on the 
«cafe, | 5 „ 

As where the plaintiff declared that he was a wheeler, Kettle v. Hunt, 
and poſſeſſed of ſeveral tools relating to his trade, viz. an Mich. — 
ax, Wc. and by licence of the defendant depoſited them in — P. 78. 
his houſe; that the defendant had detained them after 
requeſt for two months, whereby he loſt the advantage of 
his trade for that time; the plaintiff had a verdict; and 
it was moved in arreſt of judgment, that the action 

| ſhould have been trover of detinue : but the Court 
held the action well brought; for if the plaintiff had his 

goods again, detinue would be improper ; and though a de- 
tainer upon requeſt is evidence of converſion, yet it is not 

A converſion, and the demand in this cafe being ſpecial, the 
action ought to be ſo too. „5 
For it is no objection to this action that another will lie 
& for the ſame offence. . =” EN: 


Vor. II. 2. . A. 
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As where the plaintiff declared that he was maſter of 


a ſhip, which, being laden and ready to ſail, was ſeized by 


the defendants, whereby he loſt the profits of his voyage; 


it was objected that the action ſhould be treſpaſs vi ef armis ; 
but per Holt, the plaintiff declares not as owner, but as an 
officer for particular loſs, and for it in this action he ſhall 


recover, though he might have had treſpaſs on the poſſeſ- 


fion : but the plaintiff does not declare for the tort itſelf, (the 
ſeizing of the ſhip,) but for the conſequential injury, the 
loſs of the voyage. 5 5 


3. OF THE PLEADINGS AND EVIDENCE, 


1. OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, . 


1. © The declaration in this action ſhould ſtate 5e par- 
10% ficular manner in which the injury complained of has been 


cc committed.“ 


For where the action was for overloading the plaintiff's 
horſe, whereby he was injured, without ſhewing how he 


was overburdened, the declaration was for that held to be 


bad. , 


2. «© Though the declaration goes for a longer time than 


c“ the injury complained of entitles the plaintiff to a remedy 
« for, yet if he is ſo entitled for any part of the time laid, 


“ he ſhall recover accordingly.” 


As where the plaintiff declared againſt the defendant 
as parſon, for not taking away his tithes when ſet out, but 


ſuffering them to lie, to the injury of the plaintiff's graſs, 


from Auguft the 26th ( the day when the graſs was cut 1 the 


Walker v. 
Griffiths. 

Mich. 5 Geo. 2. 

Bull. N. P. 67. 


Miner v. 
Hinton. 
Cro. Car. 329. 


Wightman v. 
Mullins. 
& Stra. 226. 


Ioth of December following: though the declaration de- 


manded damages from the time of cutting, which was 


wrong, as the parſon was not obliged to take the graſs away 
till it was made into hay; yet for part of the time, the plaintiff 
having received an injury, he ſhould recover pro tanto. 


3: In declaring on eſcapes, if the party eſcaped a: 
cu 


ody in Eh, and be ſeen abroad in Hertford/hire, the . 


plainuff may lay his action in Hertfordſbire. 


And ii he- plaintiff declares for an eſcape againſt che de- 
fendant as kiff of a liberty, he ought to ſhew that the 


deſendant had execution and return of vuriis. | 


In an action for an eſcape, it muſt appear that the commit- 
tal was of record. 8 85 5 = | 


For where in an action againſt the marſhal, it was laid 
that the priſoner was brought before Sir W. Chappel, * 
+ l | 8 | g 1 | | 0 


* 


— * 
. 


TRTSPA88 ON THE CASE. 


: of the juſtices of our lord the King, and was then commit- 
ted to the cuſtody of the marſhal, at the ſuit of the plain- 


tiff, on demurrer it was held ill: for it did not appear that 
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the commitment was of record; before which time he is | 


: not in the marſhal's cuſtody. 


If an executor brings a ſci. fa. on a jadgment to his teſt 
ator, and has a judgment on it, whereupon a ca. /a. iſſues, 
and the defendant being taken, eſcapes; in the declaration 


againſt the ſheriff, the plaintiff may declare briefly on a /cz, 
fa. and judgment thereupon ; but if he declares that he 


Gold v. Strode. 
Carth. 140. 


ſued out a writ without ſetting out any ns ans it is an 


incurable fault. 


So an adminiſtrator may t maintain an action in his own 
name for an eſcape of a priſoner, who was in execution on 


2 judgment obtained by himſelf. 


4. Where the plaintiff declred againſt the defendant, 


an attorney, for negligence in not ſigning a judgment in a 


caſe wherein he had been attorney to the plaintiff, and 


having ſet out in his declaration the writ under which the 


defendant in the original action had been arreſted, he miſ- 


55 recited it; it was held to be fatal. 


„ declaring againſt a common carrier, it is ſufficient 
to declare in general on the cuſtom and undertaking, with- 


out ſetting out any ſum which the plaintiff was to have 
paid for the carriage, but merely ſtating it “ for rea- 
ſonable hire ;” for the carrier may recover on a quantum 


merutt, 


6. If a commoner declares Againſt another perſon, whether 
commoner or not, for an injury to his common, he ſhould ſtate 


the offence to be * that his common, tam amplo modo habere 
 Potuit ſed proficuum ſuum, inde per totum tempus am! iſe : for 


ſuch i injuries only may he have an action. 


And ſuch general declaration , for deſtroying the graſs 
per quod proficuum, & c. is good without ſetting out “that 


defendant claims a right of common;” for that ſhould be 


pleaded either by the defendant himſelf, or given in evidence 


on the general iſſue. 


But in this action, if againſt the lord of the ſoil, the decla- 


ration ſhould as againſt him ſtate a 2 ſurcharge and the parti- 


cular j injury. 


So the plaintiff in his declaration againſt a ſtranger need 


ſtate no title in himſelf, for poſſeſſion is ſufficient againſt a 
wrong-doer; and the diſturbance being the giſt of the ac- 


Bonafous v. 
Walker. 

2 Term Rep. 
126. 2 Ref. 


Green v. 
Rennet, - 


1 T. Rep. 656. 


Paſtard v. 
Baſtard. 
2 Show. 81. 


9 773. 
1d ante, 362. 


Atkinſon V. 
Teaſdale. 
3 Will. 278. 


3 Will. 290. 


4 Mod. 424» 


tion, and the title only inducement, it cannot be traverſed | 


. except the defendant ſets up a title in himſelf and juſtifies ; - 
in which eaſe the plaintiff i in his replication muſt ſet out 


2 7. Where 


title, 
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Anon. 
Cro. Car, 499 


Dent v. Oliver. 


Cro. Jac. 43. 


Brucker v 
Fromont. 


6 T. Rep. 659. 


Saviznac v. 
Rome. | 
6 T. Rep. 125. 


Day v. Edward. 
5 I. Rep. 648. 


Foſter v. 
Bonner. 
Cowp. 454, 
Beſt v. Wilding. 


7 T. Rep. 4. 


* 
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7. Where a nuiſance has been continued after a former 
recovery in an action for the ſame, the plaintiff muſt de- 
clare for a continuance of the nuiſance ; for if he declares 
barely for a nuiſance, the former recovery is a good plea 
in bar, | Py VVV 
8. Wherever the action is for a diſturbance to an eaſement; 
as where a perſon claims a watercourſe over the lands of 


another, if the action 1s againſt the tenant of the freehold for 


the diſturbance, the declaration ſhould ſhew a right in the 


plaintiff either from a grant or by preſcription ; but if it 


does not appear that the land over which the eaſement is 
claimed is the defendant's freehold, it is ſuthcient in the 
declaration to ſtate the injury only; but then if the defend- 
ant in his plea ſets out a right, the plaintiff muſt not demur, 
but ſet out his. | | 


But in declaring againſt the defendant for turning a 


watercourſe, it is good to ſtate it as an ancient watercourſe, 


which has been accuſtomed to run to the plaintiff 's mill, 
without ſetting out any preſcription ; for thoſe words are 
tantamount, | | Ns 
9. In declaring for a diſturbance of the plaintiff*s air, it 

is not neceſſary to ſet out any title either by grant or pre- 
ſcription. - | 

10. Where the declaration charged the plaintiff “ that he 
ſo negligently drove*his cart, that he violently drove againſt 
the plaintiff's horſe, by which he was killed;” it was held 
good evidence, that the cart was driven by the defendant's 
ſervant, though he was not preſent when the accident 
happened. ED | 

In a declaration againſt the maſter for an injury done by 
the ſervant, ſtating that he wilfully drove againſt the plain- 
tiff's carriage, it is bad. For ſuch injuries / done treſpaſs 


wv: & armis lies. 


So where the declaration ſtated that the ſervant furiouſly 
drove, Sc. it was held bad on the fame ground. | 


11. In this action the day laid in the declaration is not 
« material, provided the plaintiff can prove the injury for 
% which the action is brought to have been committed any 
cc time before the bill filed.“ I . NT 


As where the plaintiff declared for an injury to an an- 
cient ferry of which he was poſſeſſed, he had ſued out his 
latitat on the 224 of Auguſt, and declared for the defendant 
carrying over paſſengers on the 14th of Auguſt, but at the 
trial could not prove the carrying of any perſons till the 
25th of September ; and a caſe being reſerved, whether ſuch 
evidence ſupported the declaration, being after the time of 
ſuing out the /atitat ? the Court held, that evidence of the 

| 5 | injury 
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;njury any time before the bill ws which was in Michaelmas 
term, was — 1 


5 OF THE PLEADINGS. ON 23 PART OF THE | 
— DEFENDANT. 


1. 6 The general iſſue in this action is not guilty; and 1 WILL. 46. 
« upon it the defendant may give in evidence any matter | 8 
« which deſtroys the plaintiff's action; for the declaration 

« charging a particular Injury « or offence, not guilty denies [ 654 ] 
« ſuch injury or offence.” | FE, | 


As in caſe for beating plaintiff's ſervant, per quod ſervitium Duety. Harding, 


amifit, defendant upon not guilty may give in evidence, that 


plaintiff did not loſe his ſervice ; for tat. is the 1 gar 2 Bull. N. F. 78. 


| and denied by not guilty. 


2. © So under the general iſſue, the defendunt may give 
4 a juſtification in evidence, for if he is charged with that 
« as an offence which is a lawful act, he is not guilty.” 


As where the treſpaſs laid was for beating the plaintiff's Slater v. Swann. 


horſe, per quod he loſt the uſe of him for ſeveral days, thy” #205 $72. 
defendant pleaded not guilty, and he was allowed to give 5 

in evidence that he kept a ſhop, and that the plaintiff put 

his horſe and cart ſo directly before the defendant's door, 

that the cuſtomers were prevented from coming to his 

| ſhop, wherefore he whipped the horſe V and the de- 

fendant had a verdict. 


3. In the caſe of eſeapes, by ſtat. 8 & 9 V. z. c. 26 8 26. 
« The marſhal or warden of any priſon ſhall not in any 
« action for an eſcape againſt them give in evidence a re- 
taking upon freſh ſuit, except the ſame be ſpecially pleaded ; 
« nor ſhall any ſpecial plea be received, unleſs oith be made 
« in writing by the marſhal or warden, and filed, that the 
« pritoner did, without defendant's knowledge, privity, or 
“ conſent, make ſuch eſcape.” | 


In an action againſt the warden or marſhal, an affidavit weg v. Eyles, 
under the ſtatute, that the eſcape, ** if any ſuch ęſcape 2 Black. Rep. 
there was, was without defendant 8 maus, is * with 2959+ 

theſe words. 55 


ba plaintiff i in his Ade ſets out a > voluntary eſcape, Sir Ralph Bo- 
defendant may plead that he took the party on freſh ſuit, nt. 
without traverſing the voluntary eſcape; for the alleging it Beere 
is nowiſe neceſſary to his action, but it ſhould come in the Walker. 
replication : ſo under a count for a voluntary eſcape, the 2 7: Rep. 126. 


Reſ. 
Plaintiff may give a negligent one in evidence. Hs 


And note: That actions for eſcapes being founded in mas Jones v. Pope. 
fn are not within the ſtatute of NEIL SY 2 Lev. 191. 


Q; The | 
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-Bull V. Steward. 


1 Will. 235. 


Ne vill v. 
Hamerton. 
1 Lev. 61. 
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v. Law. þ 
Carth. 117. 


Spoorer v. 
Day & al. 
Cro. Cal. 432. 


Mitchell v. 
Tarbutt. 
5 T. Rep. 649. 


. F 
Harding v. 
Bodman. 
Hutt. 11. 
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The defendant, in an action for an eſcape, ſhall never 
be allowed to plead or give in evidence that the firſt ſuit 
was improperly commenced ; for as he could juſtify under 
the proceſs, he ſhall not be allowed to take advantage of 
any irregularity. ne om or 

4. By ftatute of Wet. 2. c. 46. © A commoner may take in 
cc part of the common for a dairy, ſheep-cot, or curtilage,” 
* It is therefore a good plea to an action againſt a commoner 
for incloſing part of the common, that he did it for ſome 
of theſe purpoſes. But it ſhould appear by the plea that 
ſuch incloſing was for his own uſe, or for his ſervant or 
ſhepherd, | | | = 

5. Where either party in this action preſcribes for an 
ce eaſement, the other cannot ſet up a contrary preſcription 
« without a traverſe of that ſet up by the other.” 


For where in an action againſt the defendant, for divert- 
ing an ancient watercourſe, he pleaded that he was ſeiſed 


of two cloſes, through which the water ran, and that he, 


and all thoſe whoſe eſtate he had, uſed to water their cattle 
there in ſaid water, “ but that, for convenience of water- 
46 ing, they had a right to dig a ditch near the ſaid water- 
& courſe,” and ſo concluded without a traverſe : this being 
a preſcription varying the firſt, was held to be bad without a 
traverſe, 5 | 


So where the plaintiff declared, that he was entitled by 
preſcription to a fold-courſe for his ſheep in certain lands, 
and that the defendant had incloſed them, the defendant. 
pleaded a contrary preſcription to incloſe, and held bad on 
demurrer for want of a traverſe. e 


6. Where there are ſeveral part- owners of a ſhip, in an 
action againſt them on contract, all ſhould be joined; alter, 
if on a tort, in which caſe an action will lie againſt part. 
Vide ante, 8. C. 623. | ES. 


4. OF THE EVIDENCE. 


1. OF THE EVIDENCE ON THE PART OF THE 
| PLAINTIFF, | 


And, iſt, © In all caſes of this action it is neceſſary that 
& the evidence ſhould ſo apply to the offence or injury 
„ charged, that by no preſumption ſuch offence or injury 
6 can be ſuppoſed to ariſe from any other cauſe. 


For where the plaintiff declared, that the defendant, in 
giving ev1ience in an action between the plaintiff and 
another perſon, had uſed words in derogation of the plain- 
tiſf's character, whereby the Jury gave him but ſmall da- 
mages in that 8 this action was held not to lie, r 

| © TY cou 


TRESPASS ON THE CASE. 


could not appear how the j jury were influenced | in their ver- 
dict by thoſe words. 


2. „ In treſpaſs on the caſe, all e avermente only 
« are put in iſſue, and nothing more; and thele ouly are re- 
e quired to be proved.“ 


Therefore where the plaintiff i in an action againſt his te- 
nant of certain lands, for leaving them out of tenantable 
repair, declared, firſt as /eiſed in fee, and it was proved that 3 
he was only tenant in tail, yet it was held not to be a mate- 
rial variance, becauſe that the leaſe of tenant in tail is not 
void, but voidable only by the iſſue in tail, and could not be 
avoided during the leſſor's life. 2d, Where he declared 
C that the tenant had undertaken to leave it in tenantable 
« repair,” and it was proved to be, © to leave it in good 
« repair as the tenant found it;“ it was held not to be a va- 
riance, the land being proved to be in emen repair 
when the tenant entered. | 


« For this action, being in its nature tranſitory, material 
« ayerments only are put in iſſue,” | 


Therefore in caſe for negligence in running down the 
— plaintiff's boat, near the half-way reach in the river Thames, 
the evidence proved it to have been done in the half-way 
reach: this was adjndged not to be a material variance. 


| $&o where the action was on an agreement to procure the 

plaintiff a booth at a horſe-race on Barnet Common ; the de- 
claration ſtated Barnet Common to be in the county of Mid- 
dleſex ; in evidence it was proved that the whole of Barnet 
Common was in Hertfordſhire 5 and the objection of a vari- 
ance being taken, Lord Mansfield and the reſt of the Court 
(on a motion for a new trial) held, that the gilt of the agree- 
ment being to procure the plaintiff a booth at Barnet Com- 
mon, it was immaterial whether it was in /iddleſex or 


Winn v. 
Walker, 
2 Pegg Rep. 


'T 66 3 


> 


4 T. Rep. 558. 


Frith v. Gray. 
H. 7 G. 3. 
quot. per Groſe, 
juſt. 

4 T. Rep. 36 


Hertfordſhire, and fo that the works night be rejected f in the | 


declaration. 


3. In eſcapes, if the plaintiff declares that he had a 8 
cauſe of action againſt J. S. and ſued out a /atitat againſt 
him, and that the defendant arreſted him, and ſuffered him 
to eſcape, he muſt prove a cauſe of action, or he will be 
nonſuited, though the cauſe of action need not be for. the 
ſame ſum mentioned in the declaration; but if the declara- 
tion be of a /aziztat in a plea of treſpaſs, and the writ pro- 
duced be of a plea of treſpaſs et etiam bille 201, it will not 
not ſupport the declaration. = 


2. Plaintiff in an action for an eſcape need neither pro- 
duce the ca. /a. nor the copy of it, but the return is ſufficient; 
ncither need the ca. Fs be ſet forth in the declaration. - But 
if it be ſet forth with a * that iſſued ſuch a day, it _ 


Gunter v. 
Clayton. 

2 Lev. 85. 
Alexander v. 
Macaulay. 

1 J. Rep. 611. 
Decided on the 
authority of the 
above calc. 


Tildar v Sutton. 
Paſch. 2 And. 
per Holt, Johns 
ſon v. Gibbs, 
per Holt, at 
Exon. 


e Bull. N. P. 66 


- 


556 


Rex v. Ford. 
2 Salk. 690. 


Ld. Raym. 150. 
*[. 657 J 


Blatch v. Archer. 
 Cowp. 63. 
Vide M Neal v. 
Perchard. 
Eſpin. N. P. 
Caſ. 263. 


Wilſon v. 
Gery. 
Mod. 211, 


Kempland v. 
Macaulay. 
Peake's N. P. C. 


65. 


Jarvis v. Hayes. 
2 Stua. 1083. 


* 


Green v. New 
River Company. 
43 T. Rep. 589. 
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be doubtful whether he ought not to prove the ca. /a. with 
a true teſte; otherwiſe, againſt the ſheriff the warrant to 
the bailiff is ſufficient evidence, though it would not be ſo for 
him. | : | | n 

3. To prove a voluntary eſcape, the party eſcaping may 
be 2 witneſs; for it is a matter of ſecrecy between him and 
the gaoler. Os | 


* So is the confeſſion of the under-ſheriff good evidence 
to charge the ſheriff, for in effect it charges himſelf. | 


In an action againſt the ſneriff for an eſcape, the return 


of noft eff inventus on the writ is ſufficient proof of the deli- 


very of the writ to the ſheriff and the bailiff's name in- 
dorſed is ſufficient proof that a warrant was directed to 


4. If the action is brought for a reſcue, the plaintiff muſt 
prove, 1. The original cauſe of action: 2. The writ and 
warrant, which muſt be by producing ſworn copies: 3. The 
arreſt to ſhew it is legal: 4. In point of damage it is expe- 
dient to prove that the perſon arreited has become inſolvent, 
or is not to be found ; but this is not neceſſary to ſupport the 
action; for the defendant having been guilty of a breach of 
the law, ſha!) find no favour, | = 


5. In an action againſt a ſheriff for a falfe return to a writ 
of . fa. it is neceſſary for the plaintiff to prove the real 
exiſtence of his debt upon which the writ iſſued; but praof 
of an acknowledgment by the defendant that he was fo in- 
debted to the plaintiff is ſufficient, 


5. In an action againſt the maſter for an injury done by 
the ſervant, the ſervant is an inadmiſſible witneſs unleſs 
he ſhews a releaſe from his maſter j for if the plaintiff re- 
covers againſt the maſter, the ſervant is liable over to him 
for his own miſconduct ; and if the plaintiff fails againſt the 


maſter, he may ſue the ſervant, ſo that either way he is 


intergſted. 


So where the action was againſt the maſter for negli- 
gence in the ſervant, who was a turncock to the defend- 
ants, in not ſtopping a pipe, by the burſting of which the 
plaintiſf's horſe received an injury; the ſervant was called 
as a witneſs, but was objected to as incompetent without a 


. releaſe, as he came to diſprove his own negligence, which, 


if eftabliſhed by the verdict, would be a ground of action 
againſt himſelf by his employers; and he was rejected. on 
that ground: for the verdict which the plaintiff would ob- 
tain againſt his maſters, might be given in evidence in an 
action by them againſt him, to aſcertain the quantum of the 
EMT. 25 ä 5: == GARE 
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damage, though not as to the fact of the injury, that he being 
therefore intereſted to diminiſh thoſe damages, was an in- 


competent witneſs. ES 

„ But where the injury is done in the maſter's com- 

«c pany) and nor by 

« witneſs.” | 
Therefore in an action againſt the maſter, for that by 

the negligently managing his barge he had run down that 

of the plaintiff, Lee, Ch. Juſt. examined all the men to 
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the ſervant alone, there he is a good 


Bull. N. P. 75. 


prove no neglect, the maſter himſelf being then aſleep in the 


cabin. | | 

« But where the action is by the maſter for an injury done 
« to the ſervant, with a per quod ſervit. amiſit, there the ſer- 
« yant may be in evidence (though the caſe of Dunſley v. 


« JWeſtbrown, 1 Stra. 414. is contra) from the authority of 


« the following caſes.” 

The ſervant beaten was in this caſe allowed to be a good 
witneſs on an action brought by the maſter. : 

80 in an action for defendant's dog having bit the plain- 
tiff's apprentice, per quod ſervit. amiſit, the apprentice was 
admuted as a witneſs, on i 

Sc where the action was for debauching the plaintiff's 
daughter, the daughter was examined as a witneſs, 


This wis admitted in the caſe of Reddie v. Scoolt, Peake's | 


V. P. Caf. 241. 


For in th-ſe actions the ſervant is no way intereſted in the 
event, the action being given to the maſter, not for the in- 
jury, but for the conſequences of the injury. 


6. In an action againſt a carrier, the plaintiff ought to 


prove that the defehdant uſed to carry goods for hire, and 
that the goods were delivered to him or his ſervant to be car- 
ried; and if a price be alleged in the declaration, it ought 
to be proved to be the uſual price of ſuch a ſtage, but there 
needs no proof of a price certain; and if a price be proved, 
there needs no proof that defendant is a common | 
for every one carrying for hire is deemed ſo in law. 


So where the plaintiff declared againſt the carrier, on his 
uncertaking to carry for a certain price to be paid by the 
conſignor, and on evidence it appeared that it was to have 
_ paid by the conlignee, it was held to ſupport the de- 
Claration, | e . | 


Where the queſtion turns upon whether the goods were 
fl dcliyered to the carrier or not, this caſe has been decided 


«6 a9 


carrier, 
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Duel v. 
Harding. 
I Stra. 595. 


Lewis v. Fogg. 
2 Stra 944+ 


Cock V. 5 
Watham. 
2 Stra. 1054. 


Per Holt, at 
Horſham, 

13 W. 3. 

Bull. 48 P. '& 0 


% 


Moore V. 
Wilſon. 
* . Rep» 659. 


6:8 


Davies v. 
Phillips. 
G. Hall. Sitt. 
Hil. 16 G. 3. 
MSS. 
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Wails v. 
Watling. 

2 Black. Rep. 
1233. 


Hobſon v. Food. 
4 T. Rep. 71. 


Lord Montague 
v. Lord Preſton. 
1 Vent. 171. 


Rex v. Fell. 
1 Salk, 272. 


Wil on v. C eary. 
6 Mod. 211. 
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ce as to the competency of the perſon delivering them being 
« a witneſs.” . | | 


In an aCtion againſt a carrier for the loſs of goods deli. 
vered at the inn-yard, the defence was that they were never 
delivered there, or if ſo, that it was to a ſharper who had 
gone off with them: to prove the delivery, the plaintiff called 
the perſon from whom he had bought the goods, and who 
had delivered them at the inn; he was objected to, becauſe 
if the plaintiff did not recover in this action, and the goods 
were not properly delivered, he would be liable to the plain- 


tiff: to this it was anſwered, that the plaintiff having adopt- 


ed the delivery, could never after call on the witneſs: but 
fer Lord Mansfield, the queſtion is, Were the goods delivered 
at the inn or not? if they were not properly delivered, 
or embezzled by the witneſs's ſervants, in either caſe he is 
_ | to the plaintiff, therefore he is intereſted and inad- 
miſſible. „ 


7. If the plaintiff's action is for a ſurcharge of his com- 
mon, he need not ſnew that he had actually turned any cattle 
on the common at the time of the ſurcharge laid; it is ſuf- 
ficient to ſhew that by the number turned in by defendant, - 
he could not have enjoyed his common in ſo ample a manner 
as he was entitled. | | 


And in ſuch caſe it is no defence to the action that the 
plaintiff himfelf had ſurcharged the common, for that is a 
tort for which he is himſelf liable to an action; and one tort 
cannot be ſct off againſt another, 


8. If the action is for diſturbing the plaintiff in taking the 
profits of an office, it is ſufficient to prove the value, commu- 
nibus aunis, not every particular ſum received. | 


2. OF THE EVIDENCE ON THE PART OF THE 
DEFENDANT. | | 


1. In the caſe of eſcapes, the gaoler or officer can take no 
advantage of the error in the proceſs ; and ſo if he pleads 
no eſcape, it ſeems he ſhall not be allowed to give in evi- 
dence that there was no arreſt ; for the plea admits the arreſt, 


2. In caſes of reſcue, the defendant may give in evi- 
dence, in mitigation of damages, the ability of the perſon 
reſcued, and that he is ſtill amenable to juſtice; yet if the 
jury give the whole debt in damages, no new trial will be 
granted. And in this caſe the party reſcued may be an 
evidence, and though particeps criminis, if the defendant be 
guilty, yet ſhall this only go to his credit, not to his compe- 
tence, EIN 1 5 „ 


3. In 
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melne proceſs, the ſheriff's bailiff is an inadmiſhble wit- 
neſs to prove an endeavour to execute the writ, for he has 


"WW 
Powel v. Hord. 
1 Stra. (9. 


given ſecurity to the ſheriff, ſo that it is his own cauſe in 


effect. 


claim his right of common by preſcription for cattle le- 
vant and couchant, as appurtenant to land or curtulage ; for 


In an action for ſurcharge of common, the plaintiff muſt 


Scholes v. 
Hargreaves. 


5 T. Rep. 46. | 


where he claimed it as appurtenant to a meſſuage, it is bad; 


| for to an houſe only common cannot be appurtenant. 


Where to an action of treſpaſs defendant pleaded a 
cuſtom for all the cuſtomary tenants to have a right of com- 
mon, and then claims title as tenant of ſuch cuſtomary te- 


nement, and the replication trayerſes the cuſtom ; the plain- 


Dunſtan v. 


Treſider. 
5 T. Rep. 2. 


tiff may, on this iſſue, prove that the meſſuage was built 


within twenty years, and not upon the ſcite of an ancient 
miele. N . | 


3. THE VERDICT, JUDGMENT, AND COSTS. 


1. It ſeems a general deſcription of the verdict in this 
action, that if the ſubſtance of the iſſue is found it is ſuf- 


ficient, e 


As where in an eſcape the plaintiff declared on a taking by 
the defendant, the then ſheriff, and it appeared that he had 
been taken by a former ſheriff, but handed over in cuſtody to 
the defendant, the iſſue was held to be well found. . 


So where the declaration in eſcape alleged that the priſoner 
was ſurrendered at the juſtice's chambers in the pariſh of Sz. 
Bride, and it was found to be in St. Dun/tar's, it was yet 
held to be good. | | Eo 


So where in a caſe for diſturbing the plaintiff in an of- 
fice, he made a ſpecial title, and the jury found a title 
variant from that ſo ſet out, yet the plaintiff had judg- 


And laſtly, In a caſe on the ſale and warranty of t209 oxen, 
and the jury found a verdict as to the ſale of one; on the va- 


riance alleged, the Court over- ruled it, for the action was 


on the deceit, not on the warranty. 


2. In an action againſt the ſheriff for a falſe return 
on meſne 
damages. 


OF 


proceſs, the jury may give the whole debt in 


King v. 
Andrews. 
Cro. Jac. 380. 
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Cates v. 
Machin. 
1 Stra. $95. 


Ferror Vo 
Johnſon. 
Cro. Eliz. 33. 


Gravenor v. 
Meers 
Cro. Eliz. 384. 


Powel v. Hor d. 
1 Stra. 649. 
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OF THE cos s. 
By ſtat. 2 W. & M. fox . c. 5. & Treble coſts and da- 


4 mages are given againſt a perſon guilty of- a reſcous of a 
«-diſtreſs.” . © | | 
Lawſon v. If plaintiff brings a caſe on this 1 which he might 


. do by common law, he ſhall recover treble coſts as well as 
wn N 5 


OO 


rr 


; : n 
2 a : l 6 7 * ; 


PART THE SECOND. 


CHAPTER I. 
Of Writs of Mandamus. 


HE Writ of Mandamus is a prerogative writ, iſſuing Per Ld. Man- 
out of the Court of King's Bench, by virtue of that _— = 
general ſuperintendency which that court poſſeſſes over all ! 
inferior juriſdictions and perſons. It is the proper remedy 
to enforce obedience to acts of parliament and the King's 
charters: to prevent diſorders from a failure of juſtice and 
defect of police: every ſubject is entitled to it on a proper 
caſe ſhewn to the Court, and it ought in all caſes to be 
granted where the law has provided no ſpecific remedy, and 
wherein by juſtice and good government there ought to be 
one. „„ 5 | 


_ Writs of mandamus, as far as reſpects corporations, ac- 

cording to their object, are either to reſtore a perſon de- 
prived of ſome corporate, or other franchiſe or right, or to 
admit a perſon legally entitled to the ſame rights. | | 


In treating of the proceedings under this writ, I ſhall, _ 
iſt, Conſider for what the Court will grant a mandamus : 
2dly, For what the Court will not grant a mandamus: gdl 

The proceedings in granting it: 4th, Of the writ itſelt 
5th, Of the proceedings under the ſtat. 9g Ann. 26. 


1. FOR WHAT THE COURT WILL GRANT © 


. A Mandamus lies to admit or reſtore Perſons to Rm. 4zr. 
every Deſcription of Corporate Offices. 


As mayor, burgeſs, common-council-man, recorder, town- 4 Burr. 1999. 
derk, alderman, bailiff, and ſuch offices as are part of or 8 24 
belong to corporations. 1 We”. Jac 506. 

Re | Stil. 355. : 
. $2 Bulit. 123. 
2. It i vent. 19. 
een, 


- 
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1 Lev. or. 

Raym. 69. 

4 Mod. 368. 

Stil. 299. 

2 Burr. 117. 
x Stra. 1157. 

2 Stra. 1003. 

2 Stra. 1080. 

1 Stra. 578. 

© Stra. 948. 


Raym. 101, 31. 


1 Mod. 82. 
1 Sid. 29. 


Cont. Carth. 92. 


Cowp. $77. 
1 Stra. 557. 
2 Ld. Raym. 
1334. 

3 Burr. 1647. 
2 Stra. 58. 


1 Sid. 94. 152. 


2 Lev. 75. 
Raym. 56. 

x Sid. 40, 
Show. 289. 
Mod. Caf. 18. 


2 Roll. Rep. $2, 
85. 


2 Stra. 1207. 
1 Will. 283. 
1 Stra. 113. 
Raym. 235. 
1 Vent. 335. 
1 Sid. 28 1. 
1 Lev. 186. 
2 Stra. 552. 
x Vent: 115. 
Raym- - 
Caſ. inn.” 
Hardw. 130. 
4 Burr. 2295. 


2 Roll. Rep. 107, 


WRITS OF MANDAMUS. 


2. It lies to the Officers of Corporations to do certain 
Acts connected with their Duty as Corporators, 


* 


As to admit perſons to offices in the corporation: To 
admit thoſe having right to their freedom: To call a 
corporate meeting To hold corporate elections: To the 
ſteward of the borough to attend with the corporation- 
books, &c. 


3. To admit or reſtore Perſons claiming Rights or 
Appointments in Colleges or Corporations of 
ſuch public Erection. 


As maſter or fellow of a college, fellow of the college of 
phyſicians, & c. . 5 


Or calling upon Perſons having Authority, to execute 
their proper Duties in ſuch Colleges, or to do 
certain Acts belonging to their Appointments, 


As to the warden of a college to put the college ſeal to 
an anſwer in Chancery: To the chancellor of an univerſity 
to reſtore a perſon to degrees: To the keepers of the uni- 
verſity ſeal, to put it to the appointment of high ſteward: 
To reſtore an under ſchoolmaſter to a ſchool of royal found- 
ation, &c. | | 


4. To admit or reſtore Perſons claiming Rights or 


Offices belonging to any inferior or 
Eccleſiaſtical Court. 
As attorney to the Marſhalſea Court : Steward of courts 
leet: Clerk of the peace: Regiſtrar of the Eccleſiaſtical 
Court, &c. | | | =; | 


Or to Perſons having Authority therein to do all legal 


Acts connected with their Duties and Offices, 


As to the lord of the leet to adminiſter the oaths to the 
portreeve : To compel the tenants of the manor to attend 
at the court leet to make a jury: To the ſteward and ho- 
mage of a manor to hold a court, and preſent purchaſers of 
burgage tenements: To the judge of an inferior court to 
proceed to judgment on a verdict: To the judge of the 
eccleſiaſtical court to grant probate of a will or adminiſtra- 
tion to whom it belongs: To the ſpiritual court to admint- 
ſter the oath to one elected churchwarden : To the ſpiritual 
court to abſolve an excommunicated perſon, &c. 


: 5 To 


warrs or MANDAM 


£. To admit or reſtore Perſons to Benefices or Dig- 


nities in the Church, or other Places of 
_ Eccleſiaſtical Function, or to do Acts 
connected with their Offices. 


As to the warden of a college to admit a chaplain : To 


reſtore a preacher : To admit, inſtitute, and induct into a 
canonry or prebend: To admit a pariſh clerk : To reſtore 


a ſexton : To ſwear in a churchwarden : To try the right of 
officiating in chapels, by admitting a perſon to the curacy : 


| To truſtees of an endowed meeting-houſe, to admit one as 


paſtor to the uſe of the pulpit, To admit a veſtry clerk, &c. 


6. To admit or reſtore Perſons claiming the Free- 
dom of or Offices in any Public Company, 
or to do Acts connected with them. 


As director of the Amicable Aſſurance Company: Aquaker 
to the freedom of the Turkey Company: Yeoman of the 
wood wharf to the corporation of London: Ale-taſter : To 
the clerk of the company to hand over the company's books 
on his being removed, &c, VV 


7. To Juſtices of the Peace, to carry into Execution 
the ſeveral Statutes under which they are | 
7 empowered to act. 


As to make convictions: To regiſter a meeting-houſe : 
To ſwear an overſeer to his accounts: To grant warrants to 
levy the balances of old overſeers accounts: To make a war- 
rant of diſtreſs for a poor's rate: To appoint overſeers to a 


new townſhip or hamlet : To allow conſtables their charges 


in providing carriages for the king's forces: To ſign poor's 
rates: To ſwear in overſeers of the highways, or to make a 
rate to reimburſe ſuch ſurveyors of the highways: To pro- 
ceed to judgment on a ſeizure : To take articles of ſurety of 
the peace: To receive an appeal, &c. oy 


8. To compel Corporations to proceed to Election 


under ſtat. 11. Geo. 1. c. 4. /. 2. 


5 — 


2 Stra. 798. 

3 Burr. 126 5. 
2 Stra. 1082. 
1 Stra. 159 
Cowp. 412. 
Cowp. 370. 

3 Burr. 14200 
2 Burr. 1043. 
3 Burr. 1265- 
Rex v. Church« 
wardens of 


Croydon. 


1 Stra. 696. 
2 Burr. 1000. 
2 Stra. 829. 
1 Stra. 608. 
2 Stra. $79. 


1 Stra. 530. 

1 Wilſ. 21. 

4 Burr. 1991. 

1 Will. 9 

2 Stra. 992. 

1 Wilſ. 133. 

I __ 512. 

1 T. 37 

I Will, 1 ** 
1 Stra. 42. 
Carth. 450. 
Caſ. temp. H. 
tas. 

4 Burr. 2452. 

1 —_ 211. 

1 Stra. 530. 

2 Stra. 85 Go | 
Bull. N. P. 215. 


Under this head it is to be obſerved, that the writ f 


mandamus being for the purpoſe of enforcing obedience to 


charters, when the election was ordered to be holden on a 


Certain day, if that day was paſt, a. mandamus could not or- 


der the election to be holden on another day, for that would 


not enforce, but be inconſiſtent with the charter : it was 


therefore 


ND , rern 
3 — . 


Rr 
— 4 


— 2 22 


ney, alias Tin- 
tagel. 
2 Stra. 1003. 
Caſe of Aberyſt- 
with. 

2 Stra. 1157. 


EKRex v. Mayor, | - | | 
the army juſt gone to America, and not likely to return with- 


Bailiff, and 
Burgeſſes of 
Cambridge. 
4 Burr. 2008. 


Rex v. Banks. 

3 Burr. 1452. 
and caſ. ibid. 
Vide Rex v. 
Mayor of Col- 
cheſter. 

2 T. Rep. 2 59. 


' Caſe of Corpo- 


rationof Oxford. 
Bull. N. P. 201. 


Caſe of Corpo- 


ration of Scar- 


borough. 


| 2 Stra. 1180. 


- 


Rex v. Edyvern 
& Spiller. 
3 T. Rep. 352. 
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therefore neceſſary to preſerve the corporations to remedy 


that evil; and it was therefore enacted by that ſtat. “ That if 2 


<« no election ſhould be had of the mayor, or other chief 
« officer on the charter-day, that the corporation ſhould not 
«© for that be diſſolved, but might meet at the town-hall the 
ce day after, and proceed to election; and if no election wag 


% made on the charter-day, or in purfuance of that act, or 


« being made, ſhould after become void, that the Court of 
« K. B. might grant a mandamus, requiring an election to 
« be made.” | 8 


Under this ſtatute it has been held, 


1. That where there was a mayor elected and ſiuorn into tie 
Mice, the Court notwithſtanding granted a mandamus, it ap- 
pearing that the election was merely colourable ; for the in- 
tent of the act was to give the corporation a rightful 
officer, whereas this pretence would waſte the whole year, 
hough the Court might refuſe it if there was a probable 
election. e | N 


So where the corporation elected for mayor an officer of 


in the year, and that known to the electors at the time of 
the election, the Court held this to be clearly a colourable 
election, and granted a mandamus to proceed to the election 
of another. 5 5 e 

But in ſuch caſe, where the officer is in poſſeſſion, the 
election muſt appear to be clearly colourable, and the 
mayor, or officer de fafo, muſt be made a party to the 


rule. 


2. © The power given by this ſtatute is limited to no 
cc time,” | * * ö : ; . ; 
For the Court have granted a mandamus to proceed to the 
election of a mayor, where there has been no legal mayor 
for four preceding years. | | 


3. The ſtatute is not confined to the election of the 
head officer of the corporation only, but the Court will 


order, under the ſtatute, the corporation to proceed to the 


election of the inferior and conſtituent officers of the cor- 
poration. | „„ 15 


4. Under the ſtatute, public notice in writing of the elec⸗ 


tion is to be fixed in ſome public place in the borough : and 


where a mandamus was granted to elect a mayor for the bo- 
rough of Bodmin, and a rule made that public notice ſhov 
be affixed in the market-place, which was done ; the Court 
anted an attachment againſt the defendants for not attend- 
ing, (their preſence being neceſſary to the election,) * 


— y < 
— Y 
+ 


f 


they had only been ſerved with a copy of the rule, but not with 
the mandamus, or with the original rule. 


; Theſe are the principal caſes in which a mandamus will 


be granted; but as its object is to provide for every defect of 


juſtice, and the relief it gives of general extent, how far the 
Court will go in granting this writ, will better appear by con- 


ag 


fidering, 


2. FOR WHAT THE COURT WILL NOT. 
AN A MANDAMUS. | 


1. © The Court will not grant a mandamus to a perſon to 


* do any act whatever, where it is doubtful whether he has by 


« law a right to do ſuch aft or mt; for ſuch would be to 


render the proceſs of the Coutt nugatory ; as if the per- 


6“ ſon had no right, he might ſo return it. - 


As where the application was to the Court for a manda- 
mus to be directed to the Biſhop of Ehn, commanding him 
to hear an appeal as viſitor of Trinity College, Cambridge, made 


on an affidavit that the biſhop declined hearing the appeal 


till he was ſatisfied that he was viſitor; on ſhewing cauſe it 


Rex v. Biſhop 
of Ely. p 
z Will. 266. 


appeared not clear to the Court that the biſhop was viſitor, 


and in fact that he had never exerciſed that right, the Court 


therefore refuſed the mandamus; for the Court will not 


ant a mandamus to compel any perſon to exerciſe a jurif- 


_ diftion which that perſon is not moſt certainly and clearly 
appointed to, and bound by law to exerciſe, ” Ons 


So where the application was for a mandamus to the 
churchwardens of St. Botolph's, Biſbepſgate, commanding them 
lo call a vgſtry in Eafler week, to elect new churchwardens ; it 
was refuſed, as there was no inſtance of ſuch a mandamus z 
and the Court could not take notice who had a right to call a 


Anon. : 
1 Str. 686. 


vetry, and conſequently did not know to whom it ſhould be 


directed. 1 
2. © The Court will not grant a mandamus where the 
© office claimed is not M a certain permanent nature, nor where 
| it cannot give a complete remedy.” 25 
As where the motion was for a mandamus to the biſhop 
of London, to licenſe the Rev. Mr. Dawney, to preach as lecturer 


of St. Ann, Weſtminſter ; but it appearing that the /eFureſhip 
was not endowed, but depended on the voluntary ſubſcriptions of 


the inhabitants, the Court held the office to be of ſuch a na- 


ture that it would not interpoſe. 


And in this caſe which was for a mandamus to the biſhop, 
to licenſe a lecturer to St. Luke, Chelſea, the ſame objection as 
in the laſt cafe was taken and allowed; and beſide; that un- 
leſs there was an endowment or immemorial cuſtom to ap- 
You TL nn ne MR point 


— 


Rex v. Riſhop | 
of London. 
1 Wilſ. 11. 
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Rex v. Biſhop 
of London. 

1 T. Rep. 33. 
Rex v. Field & 
alt. | 

4 T. Rep. 12. 
| Re 
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point a lecturer without the conſent of the rector, that it 
would be nugatory to grant a mandamus to the biſhop, 
as the rector might refuſe the uſe of his pulpit to the 

rſon licenſed or maintain treſpaſs againſt him in caſe 


| he uſed it, the freehold being in the rector; ſo that the 


mandamus could not give the party complaining complete 


redreſs. 


Rex v. Commiſ- 
ſioners of the 
Land Tax of St. 
George in the 
Fields. | 

1 T. Rep. 146. 


« But it is not neceſſary, in order to induce the Court to 
cc interfere by mandamus, that the office is of a freehold 
« nature; it is ſufficient that it is an annual office, and has fees 
« annexed.” | | | | 


This was the doctrine held by the Court in this caſe, 
which was an application to the Court for a mandamus to 
the defendants, to proceed to the election of a clerk, and which 


was oppoſed, on the ground that the office was not of ſuch 


a nature as would induce the Court to interfere ; but the 
mandamus was granted, the clerk being entitled fo certain 


poundage fees under the flatute, which are granted to him by an 


Stamp's caſe. 
I Sid. 40. 
Vid. S. P. 
1 Vent. 143 · 
Mod. Caſ. 18. 


Anon. 

x Str. 696. 
Rex v. March, 
Governor of the 
Turkey Com- 
pany. 

2 Burr, 1000. 


Rex v. Gover- 
nor and Com- 
pany of theBank 
of England. 
Doug. 506. 


Rex v. Street 
& alt. 
Mod. Caf. 98. 
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Rex v. Mayor 
of Colcheſter. 
2 T. Rep. 259. 


annual warrant from the commiſſioners. 3 


But where the office is of a mere private nature, the 
& Court will not grant a mandamus.” 


Upon which ground the Court refuſed a mandamus to 
reſtore a perſon to the place of fleward of a court baron; but 
it will be granted to reſtore a perſon to the office of feward 
of a court leet, becauſe that concerns the adminiſtration of 
juſtice, | | 


% But in all cafes of public concern, or of offices of a 
« public nature, the Court will grant a mandamus.” . 


As to ſwear in a director of the Amicable Aſſurance Com- 
pany, which is a company created by charter from the 
crown; ſo to compel an admiſſion into a trading com- 


pany. | 


3.“ The Court will not grant a mandamus where there 
« is any other ſpecific legal remedy by which the perſon com- 
« plaining may obtain redreſs.” | 


* 


Therefore in application ſor a mandamus to the Bank, 
to compel them to transfer ſtock, the Court refuſed it, be- 
225 the party had a remedy by action on the caſe, if they tre- 
fuſed. . N | . 


* 90 where the application was for a mandamus to be di- 
rected to the old churchwardens to hand over the pariſh books 
to the new ones, the Court refuſed it; for they might. have a 
right ro keep them, and that right might be tried by an iſſue at 
aw. 


So where the application was for a mandamus to be di- 
rected to the mayor of Colche/ter to admit Mr. Grimwood 10 the 


office | 
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office of recorder, on the ground that the mayor admitted ſeveral 
illegal votes- for Mr. Smithies who had been admitted and 
{worn in, and had rejected ſeveral legal ones of Mr. Grim- 
auood's, the Court refuſed it, on the ground that the remedy 
«<vas by quo warrants to fet aſide the election of Smithies, he 
being in poſſeſſion of the office. : 


So the Court refuſed a mandamus to the benchers of an 
inn of court, commanding them to call a perſon to the bar; 
for the proper remedy in ſuch a caſes by appeal to the twelve 
„00 | Me IE ORs 

So the Court refuſed a mandamus to a miniſterial officer, 
ſuch as the treaſurer of a county, to obey an order of the 
Court of Quarter Seſſions; becauſe there was a remedy by 
indictment in caſe he refuſed to obey ſuch order. rh 


4. Wherever a controlling power, or power appeal, | 


« is excluſively lodged in any perſon or corporation, the Court 
« will not grant a mandamus : this is the caſe of 
« colleges, or others of ſpiritual foundation.” 


For the acts of a viſitor cannot be 


queſtioned in any court 
of law. | „ 


But this is the caſe only where the viſitor is acting 
é within his viſitatorial power. c 

For where the Biſhop of Ely was viſitor of Peterhouſe 
College, and by the ſtatutes of that college the fellows are 
to return tuo to the viſitor, who is to appoint one to be maſter 


of the college on a vacancy; and the fellows having re- 
turned two, the biſhop appointed neither, but nominated an- 


> 


Vid. S. P. Rex 
v. Biſhop of 
Cheſter, e 
1 T. Rep. 396. 
Vid. Rex 155 
Guardian to the 
Poor in Canter 
bury. 1 Black. 
667. 

Rex v. Benchers 
of Gray's Inn, 
Doug. 339. 


Rex v. W. Brif- 
tow. 


6 T. Rep. 168. 


viſitors of 


Rex v. Biſhop 
of Cheſter. 
1 Wil. 206, 


Rex v. Biſhop | 
of Ely. 
2 T. Rep. 290. 


other perſon to be maſter; it was held by the Court, that 


his power was reſtrained and limited in this particular under 
the ſtatutes, and that therefore the Court could compel him 
to act within his authority, and accordingly made the rule 
abſolute for a mandamus to him, t admit one of the t4vo fo re- 
turned to him by the fellows. 1 | 


So where the Biſhop of Cheſter was viſitor of Mancheſter 
College, and he accepted the place of warden, it was held, that 
his viſitatorial power was {ifoended, and that a mandamus 

might go to him in his other capacity as warden. 5 


So the Court will compel a viſitor 20 act as /uch, though 
98 they will not interfere with his deciſion.” N. 


As where a mandamus was prayed to the Biſhop of Lincoln 
as viſitor of Lincoln College, Oxford, to receive, hear, and * deter- 
mine an appeal of Dr. Halifax, who complained of an undue 
election to the rectorſhip of that college; the Court held, 
that where the ſtatutes have appointed a viſitor, who is 
to interpret the ſtatutes of a college, and an appeal is 
lodged with him, the Court will compel him e Bear rhe 

| = R 2 EO parties, 


Rex v. Biſhop 
of Cheſter. 5 
2 Stra. 798. 


Rex v. Biſhop 
of Lincoln. 
Trin. 25 Geo. 4. 
os 2 1. Rep. 
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Rex v. Dr. Hay. 


4 Burr. 220 5 


Smyth's caſe. 


Vid. Rex v. Dr. 


Hay. 2 Black. 
640. 


3 Lev. 309. 
3 Mod. 332. 


Show. 217.251. 


Skin. 290. 
Carth. 160. 


John Giles's 
caſe. | 
2 Stra. 881. 


Rex v. Pro. 
prietors of the 
Birmingham 
Canal Naviga- 
tion. 2 Black. 
Rep. 708. 


Caſe of Ando- 


ver. 2 Salk. 433. 
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parties, and come to ſome deciſion, though they will not oblige bim 
to go into the merits ; for it is ſufficient if he decides that the 
appeal comes too late. | | | £56 


6. Where any other court has competent juriſdiction, 1 
ce Court will not interfere by mandamus to control it. 


Therefore where the validity of a will is contefling in the 
ſpiritual court, and a ſuit then depending there concerning 
it, the Court will not grant a mandamus to the judge of 
ſuch court to grant a probate to any particular perſon : 
ſo the Court will not grant a mandamus to the judge of the 
eccleſiaſtical court to grant adminiſtration durante minore 


tate, for the law has not decided who is entitled to ſuch 


adminiſtration ; but in the caſe of a common adminiſtration, 
the next of kin being entitled to it by law, a mandamus. 


may go to that effect. 


So it will not lie to admit a proctor into the ſpiritual court, 
for that court has juriſdiction over its own officers. 


7, „The Court will not grant a mandamus to a perſon, 
« commanding him to do any thing which he is not under 
« a legal neceſſity of doing; that is, if the law has left a 
cc. diſcretion in him, the Court will not control it.” 


As where the application was for a mandamus to be d- 
rected to the juſtices of peace, to compel them to grant a 
licence to Giles to keep an ale-houſe, it was refuſed ; for it 


is diſcretionary in the juſtices to grant or to refuſe it. 


So where under a ſtat. 8 Geo. 2, for an inland navigation ; 
to Birmingham, commiſſioners were empowered to make 2 


cut or canal from a place called Newhall Ring, near Bir- 


mingham, and from ſuch other places near the town as might 
be found convenient; the commiſſioners had begun a cut in 
another direction, and this application was to compel them 
to make a cut to Newhall Ring; but it was refuſed, for the 
act only gives an authority to the commiſſioners to proceed, 
not a command : they may deſert or ſuſpend the whole work, - 
and @ fortiori any part of it. | n | 


8. c If feveral have been deprived of any corporate 
te offices or rights, each muſt have a ſeparate mandamus, 
<« for one writ cannot go to reſtore many; for the founda- 
« tion of the writ is the turning out; and the turning out 
«© of one is not the turning out of another, and they may 
* be removed for different cauſes ; and ſo the wrongs being 
cc diſtin, ſo ſhould be their remedies.” 55 


3. OF THE PROCEEDINGS IN GRANTING A 
1 

1. © The Court will often grant a mandamus in the firſt 

<* ſtance, on motion, under particular circumſtances.” 


1 | Tp. As 


'WRITS OF 


fendants 1 fign a poor rate, which it was proved was regu- 
larly made, but the defendants refuſed to allow it. Per 


MANDAMUS. 


As where the motion was for a mandamus to the de- Rex v. Fiſher 


* 


669. 


& alt. Juſtices 


of Berks. 
s Rep. 


Sayer? 


C. J. Ryder, If we grant a rule to ſhew cauſe, while it is de- 160. 


pending, the poor may ſtarve, as no overſeer will diſburſe 
any money until the allowance of the rate for collecting it; 


therefore let it be abſolute in 


2. „ But the uſual mode is b 


M which it has been ſettled,” 


the firſt inſtance. 


y rule to ſhew cauſe; as to 


That in the application to the Court, the nature of the office 


reſpecting which the application is made, muſt be ſhewn to 
the Court; for as there are certain caſes in which the Court 
will not interfere by mandamus (ante fol. 665.) the office 


to be affected by the mandamus applied for, might be of that 


deſcription. _ | 


Therefore, where it was to ſwear in one who was elected 


one of the eight men of Aſbbourn Court, it was denied, as it 
did not appear what the nature of the office was, 


3; Where a perſon applies for a mandamus, he muſt 
&« ſhew ſome title or colour of title in him, to induce the Court 


0 interfere.” 


Therefore, where the application was for a mandamus 
to the truſtees of a diſſenting meeting -houſe, to reſtore 
one Lloyd to the. office of miniſter of the congregation z 
in his affidavit he only ſtated his appointment, and that 
he conceived that he could not be removed without his conſent, un- 
leſs he ſhould miſbehave, but that his appointment was for life, 


This was oppoſed, on the ground ht a former miniſter had 


been removed, that Lloyd had no licence, was not regularly 
_ ordained, and had not complied with the regulations of the 


act of toleration. The Court were of opinion, that he 


had not made out any, even a primd facie title to this 
office, which was neceſſary; and refuſed the mandamus. 


* Jo where the motion was for a mandamus to the warden 
of the Vintner's company, to ſwear J. S. one of the court of 
aſſiſtants; the affidavit was only that he had been informed 
by ſome of the court of aſſiſtants that he had been elected, but 
no poſitive aſhdavit of an election; the Court nevertheleſs 
granted a rule, there being an affidavit that he had applied 
to inſpeCt the court books to ſee if he had been elected, and 
was refuſed, without which affidavit the Court would not 
have granted the rule; but ſaid, that had there been a poſi- 


tive affidavit of his election, they would have granted that 


Vrit in the firſt inſtance. 


But though, where a party ſo applies for a manda- 
* mus, whereby he is to be reſtored to a corporate right, 


he muſt ſhew ſome title i 


n himſelf; yet the 


R 3 


Court of 


2 Mod. 316. 


Rex v. Jotham. 
3T. Rep. 57 5» 


Rex v. Vintners 
company, Mich. 
25 Geo. 2. 


Bull. N. P. 200. 
*[ 670 J 


K. B. 


Caſe of the town 
of Nottingham. 

23 G. 2. 

Bull. N. P. 201. 
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« K. B. having the ſupreme ſuperintendance oi all corpora- | 
«& tions, will grant a mandamus where no particular perſon is 
&« intereſted.” | | 

As where by charter or preſcription the corporate body 
is to conſiſt of a definite number, and they neglect to fill 
up the vacancies as they happen, the Court will grant a 
mandamus ordering them to do it. 7 5 

4. „It ſhould be ſhewn to the Court on the application 
cc for a mandamus, hat there had been a default ; for the 
« Court will not preſume that any officer or other perſon 


„ has not done his duty, unleſs that is ſhewn to the 


Rex v. Bor. of 
St. Ives. 

Mich. 5 Geo. 3. 
Bull. N. P. 199. 


Rex v. Vintners _ | | | 
applying for a mandamus muſt ſhew the conſtitution 


comp. Mic. 
25 Geo. 2. 
Bull, N. P. 200. 


En J 


Rex v. Mayor 
of London. 
2 T. Rep. 177. 


Rex v. Mayor, 
- &sx. of Ax- 
rridge. 

Comp. 523 


« Court.” 


Therefore, where the mandamus was granted to the 
churchwardens and overſeers of the poor, to make a rate for 
the relief of the poor, the Court would not grant at the fame 
time a mandamus 1 the juflices to allow it; for there could 
be no default in the juſtices till the poor rate was made, 
and preſented to them to allow it; and the Court would 
not preſume that the juſtices would not do their duty: 
though in this caſe the ſame juſtices had refufed to allow 
a rate when a mandamus had iſſued for the purpofe, and 
had been taken up the term before, on an attachment for 
diſobedience. _ „ 


5. Where the corporation is by preſcription, the party 


« of the corporation, and verify it by affidavit as well as 
« his own right: where the corporation is by charter, a 
& copy of it muſt be produced at the time of making the 
& motion.“ | | 1” . - 

6. If on the party's ſhewing cauſe before the Court, 
(© it appears that there was good grounds for his re- 
„% moval from that office, to which he applies to be re- 
& ſtored, they will not grant a mandamus, even though 
6 there appears to have been ſome irregularity in the pro- 
«© ceeding by which he was removed.“ . 


For where the application was for a mandamus to reſtore 
one Roberts to the place of clerk of the Bridge- Houſe eſtates 
of the city of London, it appeared that he had been reported 
a defaulter in his accounts to a conſiderable amount, by the 


city auditors; and that being called to account, and to pro- : 


duce his youchers, he wrote a letter to the committee, 
refuſing to comply with their requiſition z upon which he 
was ſuſpended, though he had not been regularly ſummoned to 
make his defence, which ſhould have been done; yet the facts 
above appearing clearly, the Court refuſed a mandamus. 


Zo where a mandamus was applied for to reſtore a perſon 


to the office of town-clerk, the corporation laid before the 


Court. 
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| Courta very full and ſufficient cauſe for removing him, and 


that he himſelf had openly declared in court that he would 
ſerve them no longer. The proſecutors' counſel admitted, 


671 


that there was ſufficient cauſe for a motion, but objected, 


that he had been removed vithout notice to appear and defend 
himſelf, Per Lord Mansfield, The Court will not grant a 

arty the aſſiſtance of a prerogative writ, when it is acknow- 
ledged that the corporation had ſufficient cauſe to remove 


him, and when they would undoubtedly again remove him 


the inſtant he was reſtored. 1 


But where a rule is granted, if on ſhewing caufe it ap- 
pears doubtful whether the party has a right or not, yet the 
Court will grant a mandamus, in order that the right may be 
- tried on the tun 8 


7. Though the Court have granted a mandamus for any 

- purpoſe, yet may they grant another, and concurrent man- 
damus for the ſame purpoſe ; but ſuch concurrent manda- 
mus ic not of courſe, but is only granted where there is rea- 


Rex v. D. Bland. 


Bull. N. P. 200, 
Trin. 1741. 


Rex v. Wigan, 
& Rex v. 
2 Barr. 782. 


ſonable ground to ſuſpect that the party who firſt moved for 


the mandamus does not really mean to execute it, and then a 


rule is granted to ſhew cauſe. 


And where there are ſuch applications for concurrent 
mandamuſes, the Court will order a time for proceeding to 
an election to be inſerted in the firſt mandamus. 


And where there has been a judgment of ouſter againſt 
a corporate officer, the Court will not grant a mandamus to 
proceed to the election of another, until the ſour-day rule 
given on the poftea is out, becauſe fill then judgment cannot be 
actually ſigned; and on ſuch application for a mandamus to 
proceed to a new election, the proſecutor on the former judg- 
ment ſhall have priority. | TT 


$. 4 The rule to ſhew cauſe muſt always be on the ſame 
« perſons to whom the writ is to be directed, in caſe the rule 
* ſhould be made abſolute.” | 5 88 


Therefore, where the rule was on the churchwardens and 
coverſeers to ſhew cauſe why a mandamus thould not go di- 
rected to them, and the twenty principal inhabitants it was 
| held to be bad; for theſe laſt ſhould have been parties to the 
rule. But the Court gave leave to amend, ſaying, it would 
be good on new ſervice, _ ore EG 


And if the mandamus is to proceed to the election of a 


Y erporate officer, of which a perſon is then in poſſeſſion, he 
muſt be made a party to the rule. = 
R 4 4. OF 


Rex v. Hale 
mere. Sayer 
Rep. 106. | 


Looe. | 
3 Burr. 13386. 


1672 J 


Rex v. Church- 
wardens and 
Ov: rſeers of 
Clerkenwell. 

8 Geo. 1. Bull. 
N. P. 200. 


Rex v. Rankes. 
3 Burr. 1452. 
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Rex v. Mayor, | 


&c. of Derby. 
Salk. 436. 8 


Rex v. Mayor, 
&c. of Rippon. 
2 Salk. 433. 
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Rex v. Mayor 
of Ahingdon. 
2 Salk. 699. 


Rex v. Mayor 


of Hereford, 
2 Salk 701. 


 WRITS OF MANDAMUS. 
1 0 THE M.. 
Under this head is to be conſidered, 1. The direction of 


the writ: 2. The body or mandatory part of the writ: 3. The 
return. | | . IS | 


f 


1. TO WHOM THE WRIT 18 To BE DIRECTED. | 
1. © A mandamus muſt regularly be directed to thoſe 
ce perſons by whoſe authority the party was deprived of that 


“ right, to which he applies to be reſtored, and who there- 


fore have a power of reſtaring him.” 


Therefore, where the mandamus was to the mayor, alder- 
men, and capital burgeſſes of Derby, commanding them t com- 
mand A. and B. who had removed the party complaining, to 
reſtore him, the writ was quaſhed; for it was abſurd that 
the writ ſhould be directed to one perſon to command another to 
do any act: it ſhould have been directed to the parties them. _ 


| ſelves who were to do it. 


2. © The writ ſhould be directed to the corporation by its 
« corporate name, where the power of amotion reſides in the 
5 corporation at large.” | 


Therefore where the mandamus was directed to the mayor, 
aldermen, and commonalty of Rippon, and they returned that 
they were incorporated by the name of the mayor, burgeſſes, 
and commonalty of Rippon; the Court held the writ to 
be bad, it being directed to the corporation by a wrong 
name. | | dd Rel 


© And though the thing to be performed is to be done 
« by only part of the corporation, yet may the writ be di- 
& rected to the corporation at large, though it may alſo be 
« directed to that part of the corporation who are to do the 
&« act required by the mandamus.” | | 


But it muſt be directed either to that part of the corpora- 
tion who are to do the act, or to the corporation at large; 
for if it be directed to a part of the corporation, which 
part are not to do the thing required, the writ ſhall be 
quaſhed. = 5 | ; : 


Therefore where a mandamus to admit a perſon to the 
office of town-clerk, was directed to the mayor and aldermen 


of Hereford; in fact, the mayor only was to admit; for this 


fault the writ was quaſhed; for it would not be known who 
were to obey the writ, if the direction was inſignificant or 


_ immaterial. 


Rex v. Mayor, 


Exc. of Norwich. 


1 Stra. 55. 


So where the mandamus was directed to the mayor, ale 
dermen, and common- council of Norwich, to proceed to the 


election of a town-clerk, the Court granted a ſuperſedeas = 
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hs writ, it appearing to the Court on affidavit, that the right 


of election was in the mayor and aldermen, and the writ 


was not directed to hem, neither was it directed to the cor- 


poration by their corporate name, 


„ But if the writ includes in its direction the whole 
« corporation, or that part which is to make the return, it 


4 ſhall be good, though there may be ſome W in 


« the direction.“ 


As where it appeared that the power of amotion was 
in the mayor, aldermen, and others of the common-council, 
the mayor and aldermen being part of the common-coun- 


cil, and the writ was directed to the mayor, aldermen, and _ 
common-council, as if excluding them from being part of it, 


and it was moved to quaſh the writ for miſdirection: But 
per Cur. Here is no one in this direction who muſt not join 
in this act; it is only repeating the ſeveral conſtituent parts 
of the corporation; and mentioning the entire common 


council after the mayor and aldermen, 1s only a repetition 


guead the mayor and aldermeny and therefore the motion 
was refuſed. | e 


2. 6 Where a writ of mandamus is directed to ſeveral 


acting in different capacities, the writ ſhall be taken 
« reddendo fingula fingulis; that is, that each perſon ſhall do 
that which belongs to his office,” 


Ag where the writ was to the mayor a burgeſſes of 
Tregony, commanding them, viz. quod eligitis & juratis 
« majorem, &c. ſecundum auctoritatem veſiram,” & c. It was 
moved to ſuperſede this writ on the ground that the power 
of electing was in the burgeſſes, and that of ſwearing in the 
mayor alone: ſo that the mayor could not make a return of 
this writ as directed to him to elect, nor the burgeſſes as 
directed to them to ſwear: But the Court held, that the 


Rex v. Mayor, 


&c. of Tregony, 


Mod. Caſ. 111. 
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_ writ was to be taken diſtributively, and that each was to 


obey the writ according to their ſeveral functions. 


4. The Court will not ſpecify to whom the mandamus 
ſhall be directed, for this might be prejudging the right of 
| the clectors; but he who * muſt at his peril have it 
- properly directed. | 


The writ need not ſet out that the dic to * it is 
diredted i is the perſon whoſe duty it is to do that for which 
the mandamus 18 granted (as to ſwear and admit, ex. r.); 
for if it is miſdirected it ſhould be ſo returned. | 


. 2. Or THE BODY, OR MANDATORY PART OF THE WRIT. 


Rex v. Wigan. 
2 Burr. 784. 


nen v. Ward. 
2 Stra. 893. 
3 Net: 


1. 4 The writ muſt be made out according to the ral : 


5 upon which it was applied for and granted.“ 


| Therefore . 


1 
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Rex v Wild- Therefore where the mandamus was granted, command. 
man, 2 Stra. ing the defendant to deliver to the company of blackſmiths all 
| books, papers, &c. which he had in his cuſtody. as clerk to 
the company, from which he had been removed, and the 
officer took the rule, 7o deliver them to a new clerk; for this 
variance the writ was ſuperſeded, and the party compelled 

to apply for a new writ. | Ld 
5x 560. 2. «© The writ ſhould contain convenient certainty of the 
Bull. N. P. 504. c duty required to be done, but need not ſet forth by what 

. authority that duty exiſts.” = RES 


Rex v. Mayor As where a mandamus had been granted, wherein it was 
adov 4 my of recited that there ought to be in the town of Nottingham a 
Sayer'sRep. 36. Common-council, conſiſting of twenty-four perſons, and 
Bull. N. P. 204. commanding the defendant to chooſe fix perſons to fill up 
wad the vacancies ; upon motion to quaſh the writ it was object- 

ed that the nature of the right to have ſuch a common-council, 
. that ic, whether by charter or preſcription, or how, was not ſet 
forth with ſufficient particularity : but the objection was 

over-ruled, many precedents being to the contrary, and no 
preciſe form being neceſſary in a mandamus, „„ 


Moore v. Mayor So where the ſuggeſtion of the writ was, that the party 
of Haſtings. - had a right to be admitted to the office of ——, paying a 
* Hard. & reaſonable fine, that is ſufficient without ſhewing how, or 
*[ 675 J by whom it is to be aſſeſſed. 1 . = 


Rex v. Dr. Bet- . 80 where the mandamus was to the defendant, as judge 
. of the prerogative court of Canterbury, to grant probate of 
the will of Lord Londonderry, and exception was taken to 
the writ, that it only ſet out that the Earl had bona notabilia 
at Weſtminſter and divers dioceſes; but did not ſay within 
the province of Canterbury, in which caſe only the defendant 
could grant the probate: but the Court refuſed it, ſaying, 
that they would not preſume an inferior juriſdiction. 


3. „ It ſeems that a mandamus can only command the 
ee doing of one ſingle act, or be but for one ſingle purpoſe.” 


Rex v. Church= For in this caſe the Court granted a mandamus to the 
wardens of defendant to make a poor's rate, but refuſed to order particular 
Weobly. ; 2 . | 
2 Str. 1259. Perſons to be inſerted in it, though there was an affidavit that 
| ſuch perſons were rateable, and that they were omitted to 
prevent their voting for members of parliament ; for the va- 
lidity of the rate might be tried by appeal, 


Rex v. Mayer So the Court granted a mandamus to the mayor to hold 

hs a a corporate aſſembly, but refuſed to add to it, * 'To ad- 

3 Stra. 578, « mit all perſons having a right;“ for this involyed other 
| queſtions, and was too complicated, as each perſon's right 


Was diſtinct. 


« But 


— 
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e But in ſuch caſe the writ may command ſeveral perſons 
acting in their diſtin capacities to act officially according 


« to their reſpeCtive offices.” | 


As where by cuſtom, the court-keet was to preſent to 
the ſteward the perſon whom the commonalty had choſen to 
be mayor; the Court granted a mandamus to the ſteward to 
hold a leet, and to the burgeſſes to attend at ſuch court, 
and to preſent F. D. who had been choſen by the common- 
ally. % ĩ gl 5 

5. If the corporation to which the mandamus is ſent is 
above forty miles from London, there ſhall be fifteen days 
between the teſte and return of the firſt writ: but if but forty 
miles or under, then but eight days, and the writ ſhould not 
be teſted before it was granted by the Court. 


And in ſuch caſe one day is to be taken excluſive, and the 
other incluſive. | Ea | 
Su 3. or THE RETURN. : 5 
| Writs of mandamus being either to reſtore or admit, I 
| ſhall conſider diſtinctly the return to each. PT 
Returns are to be conſidered, 1. In point of ſubſtance: 


2. In point of form. 


1. Of the Return in point of Subſtance. 


In order to make a return good in this reſpeQ, it muſt 


Rex v. Borough 

of Chriſt= _ 
church. 12 G. 2. 
Bull. N. P. 200. 
Rex v. Mid. 
283. S. P). 
Called Rex v. 
Ld. Montague. 
Bull. N. P. 200, 


Anon. | 
Salk, 434» 


Rex v. Mayor 
of Dover, 
I Stra. 207. 
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appear, 1. That the removal was by perſons who had legal 
power to remove: 2. That the perſon was removed for 


good and legal cauſe: 3. that the 
the removal took place were regular. 


| Of each of theſe in order. 


1. The Amotion muſt have been made by Perſons 
having lawful Authority to do lo, 


It ſeems to have been long a queſtion in whom the power 
of amotion reſided. Lord Coke in this caſe Jays it down, 
that this power can only belong to the corporation by char- 
ter or preſcription. | 2E 
ploded; and it has been ſolemnly adjudged that there is 
incident to every corporation, a power of amotion, 


The law therefore now is, that corporations may claim 
a power of amotion either by charter or preſcription ; charter 
may give it to the whole, or to a fele body, but if it gives 
it to neither, the law gives a power of amotion to the whole 
body at large. | No EY 


But 


proceedings under which 


But this doctrine has ſince been ex- 


Bagg's caſe, | 

II Co. 99 

Lord Bruce's 
caſe, 2 Stra. 81 
Rex v. Richard 
ſon, 1 Burr. 5 39s 


Rex v. Mayor 
of Lyme b egis. 
Dougl. 144. 


676 


Rex v. "3 i of | But a power of amotion can never be exerciſed by : 2 pare 


Doncaſter. 
Tr. 25 Geo. 2. 


Sayer 37. 


Bageg's caſe, 11 
Co. 99. & per 
Lord Mansfield, 
1 Burr. 339. 


1 6777 


100. 


Rex v. Willis. 


4 Burr. 1999. 
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of the corporation, as the common-council, ex. gr. unl, 3 exe 


ge given by charter or 1 


2. The Perſon muſt be removed for good and legal 
Cauſe. 


Good cauſes of amotion may be i in general for Wee, 
or for nonfeaſance; that is, for crimes, which render him 
unfit for the duties of his ſtation; or neglect, ſuch as pre- 


vents him from the due diſcharge of them. 


1. Malfeaſances or erimes are of three deferiptions: Firſt, 
Such as are infamons in their own nature, but have no rels- 
tion to his office; as attainder for forgery, perjury, or con- 
ipiracy at the King's ſuit, or for any crime rendering him 


infamous: but to ground a removal for any of theſe cauſes, ; 


there muſt be a previous conviction by indictment in the King's 
courts : 2. Such crimes as are offences againſt his oath of 


office, and duty as a corporation ; fuch as burning or eraf- 
ing the records of the corporation: for this crime he may 


be tried and convicted by the corporation, and for that re- 


moved: 3. Crimes of a mixed nature, ſuch as are both in- 


dictable and againſt hrs duty as a corporator ; as bribery. 


Under this general deſcription of offences it is to be ob- 


ſerved, 


. * That the offence ſulſicient to Juſtify a removal of 
6 4 e or corporate officer, wer appear to have 
& been done malo animo.” 


| For where the recorder of a borough gave wrong Aries 


with regard to corporate proceedings, as it appeared to have 


been innocently done, it was ae to be an inſufficient 
cauſe of removal. | 


2. “ As to ſuch crimes whereof a previons conviction is 
« neceſſary to found the disfranchiſement on, it is the infamy 


« of them that renders him an improper perſon to be con- 


« tinued in an ofhce of truſt ; therefore, if the crime for 
« which he is convicted be ſuch as carries no infamy with 


« it, it will be no cauſe of disfranchiſement.“ 


Pix v. Mayor, 
& c. of Liverpool. 
2 Burr. 723. 


It was therefore held, 


That a corporator having become a bankrupt, was in this caſe 
adjudged to be an inſufficient cauſe of removal; for bank- 


ruptcy is neither a crime in the eye of the law, nor an 
offence in any light contrary to the duty of a corporator; 


for which cauſes only the removal would be lawful. 


Rex v. Mayor 
of Derby. 

2 G 2. Bull 
N. P. 206. 
Certh. 173. 


So a conviction for an aſſault is an inſufficient eauſe; 3 for | 


ſuch is not an offence of an infamous nature. 


3. « The 


cm, as aw . * 
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ce The offence, if not on account of the infamy, muſt 


tc have ſome reſpect to the corporation itſelf ;. that is, fuch 
4 as is detrimental to the corporation itſelf, or ſome of its liberties, 
« privileges, or franchiſes.” s“ EE | 


© Therefore a perſonal offence from one member to another Bull. N. P. 204 
is not a ſufficient ground of disfranchiſement: ſo though 7 1 
raſure of the corporation- books may be a good ground; yet, N 
unleſs it be in a matter to the detriment of the corporation, 
it is otherwiſe: ſo miſemploying the corporation- money 1s 
not a ſuſficient cauſe of removal, becauie the corporation 
may have their action. | N 


« So a mere contempt of, or contemptuous words uſed 
« to the corporation, or any member of it, is not a ſuffi- 
* cient ground of amotion.? 5 | 
As where in a mandamus to reſtore Dr. Bentley, the te- Rex v. Chan- 
turn of the caule of his amotion was, that being cited to cellor, &c. of 
*anſwer a plea of debt in the Vice-Chancellor's court, he faid 3 
the proceſs was illegal and unſtatutable, and that he would *C 6781 
not obey it; that he took the proceſs from the officer, and . 
ſaid the Vice-Chancellor was not his judge, and that he 
ſtulte egit, for which contempts that he was at a future con- 
gregation deprived: the Court were of opinion that theſe 
cauſes were inſufficient; though a peremptory mandamus to 

reſtore him was granted on another ground, viz, that he had 

not been ſummon ec. „50 | 7 


4. © A milbehaviour in one office is no ground to amove 
« a perſon from another.” VV 


As where the perſon had miſbehaved in the office of 2 Raym. 154. 
chamberlain, and he was removed from being a burgeſs, it | 
was held not ſufficient, | „ e 


5. © Where an office is held at pleaſure, in ſuch caſe the 1 Lev. 291. 
« perſon in poſſeſſion may be removed without any cauſe 1 Vent. 77. 3. 
* aligned.” 5 i : | 5 


As where the mandamus was to the churchwardens of Rex v. Church 
Thame, to reſtore 7. Williams to the office of ſexton; they wardens of 
returned, that Thame was an ancient pariſh, and that for Knew 
time immemorial there has been a church; that the ſexton Rex v. 4 AO | 
was eligible by the churchwardens and major part of the in- of Canterbury. 
habitants; which perſon ſo elected was 10 continue at the * Stra. 674. 
pleaſure of the eleftors, and was amovable by the major part | 
when lawfully aſſembled ; that 1 May 1703, J. Williams was 
elected ſexton, and continued in the office till 31ſt of June 
1717; on which day the churchwardens and pariſhioners 
being lawfully aſſembled, he was removed; the return was 
adjudged to be good, though no other cauſe was aſſigned 
for his removal than the pleaſure of the electors. ec 


"26 | « But 


6;8 | 


Rex v: Mayor 
of Oxford. 
2 Salk, 428. 


[679] 


Rex v. Mayor 
of Leiceſter. 
4 Burr. 2037. 


Rex v. Wells. 
4 Burr. 1999. 
Serj. Whitaker's 
caſe. 

Salk. 434+ 


fon. 

i 2 Burr. 317. 
4 Rex v. Mayor 
} and Aldermen 
9 of Carliſle, 

= 1 Stra. 38 5, 386. 


Rex v. Ponſon- 
by M. 25 Geo. 2. 
Bull. N. P. 206. 

Mod. 56. 

id. Vaughan 
v. Lewes. 
Carth. 227. 


i Aex v. Richard- | 
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« But where an officer is ſo removable at will, and is 
© removed by the corporation, if they in their return to a 
&« mandamus to reſtore him do not rely on their power, but 


tc return a cauſe of removal, if that is inſufficient, the Court 
« will grant a mandamus to reſtore the perſon removed.” 


As where the mandamus was to reſtore one Slatford to 
the office of town-clerk, and the return ſtated him to be an 
officer at the will of the mayor and aldermen ; but that he 
was removed, his office being void for not Having taken the 
oaths of allegiance, &c. before them; this being inſufficient, as 
he might have taken them before two juſtices, a mandamus 
went to reſtore him, though it had been ſufficient if they 
had ſtated that he had been removed, as holding his office at 
pleaſure. 5 | Es | 


2. Nonfeaſance, or neglect of the corporators duty, is the 
next legal ground of amotion. | : 


As to this it has been decided, 


1. © That to make this a good cauſe of amoval, it muſt 
« amount to ar abſolute deſertion and neglef of all the duties of 
*© corporator; for an occaſional abſence for a ſhort time, 
&« as for health or urgent buſineſs, that ſhall not be ſufli- 
« cient.” 55 | 5 | 


As where the recorder of a borough was abſent from on- 
ſeſſions, where his preſence was neceſſary, and where he had 
no notice to attend; without ſhewing any further inten- 
tion of leaving the borough: it was held an inſufficient cauſe 
to remove him; though non-attendance is otherwiſe a good 
ground to remove a recorder, his office being a public one 
relating to juſtice. _- eo 


So abſence from four occaſional great courts, and one 
on a ſtated day, was adjudged to be not a ſufficient ground 
for amotion ; for a corporator may be innocently abſent 
where he may not think his preſence abſolutely neceſſary; 
and therefore unleſs he neglects where he has a particular 
ſummons and notice, it cannot be conſtrued a deſertion of 
his office. | | e 5 


2. Non-reſidence is another ſpecies of non- feaſance: but 
it is only in the caſe of offices which require a perpetual 
execution; as mayor, ſheriff, coroner, where perpetual re- 
ſidence is neceſſary; but in other caſes local reſidence 
is not neceſſary; as in the caſe of recorder, freemen, &. 
for it would be abſurd to ſay that non-refidence merely 
ſhould be a cauſe of amoyal, where, notwithſtanding ſuch 
non- reſidence, they may do all their duties requires though 
if ſuch perſons totally negle& their office and duty, the 
may be removed. . 3 pe en fd 


Therefore 


tual 
re; 
ence 
696 
erel 


ough 


refols 


to know it. 


moned. 
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Therefore where the corporator reſided three miles from Rex v. Mayor 
| the borough, it was held, that that was not ſuch a deſertion vf Poncafter. 


of his office as to juſtify a removal; for he was near enough Sager Rep: 35 


to attend his corporate duty. 


So that in ſuch caſe it is not ſufficient to ſhew a non- Rex v. Miles. 
reſidence; for unleſs there be an expreſs clauſe in the DIRE N 
charter, non-reſidence will not be of itſelf a cauſe of amo- Wes 


val, but it would be good in any caſe to ſhew ſuch a non- 


reſidence as amounts to a total deſertion or dereliction of 


their office. ID 


Therefore where a corporator reſided 200 miles from the Rex v. Mayor 


borough, and had been abſent for 22 years, this was conſider- of Newcaſtle. 


ed as a total deſertion of the duties of his offices, and holden ed Sayer 39- 
do be a good cauſe of amoval. wy 


And where a corporator is removed on the ground of non- Rex v. Mayor, 
reſidence, it is not neceſſary for the corporation to give him &. Hme Regis. 


- . 
notice to come and reſide before they remove him; for he is; =>, a 


bound by his office to reſide ; and if ſuch is the law, he ought L 680 1 
3. The Proceedings under which the Removal has 
e taken place, muſt be regular. T2 


1. © Where a corporator is to be removed, every indi- Rex v. Mayor, 


« vidual member of the corporation, or part of the corpo- GHG Liver- 
_ © ration, in whom the power of amotion reſides, ought to 4-8 
be ſummoned,” | | | : 


723. 


Therefore where all the members of the corporation had Kynaſton v. 
been ſummoned, except one, whom the bailiff had ſuppoſed to Mayor, &c. of 


have been abſent and out of ſummons, though he had a 3 


houſe and reſided within the town, the Court reſolved, that 


for this irregularity the amoval was clearly bad, as a ſum- 


mons ſhould have gone to every member. 


6 When it is ſaid, that every member muſt be ſummoned, Bull. N. P. 208. 
© 1t means every member within ſummons; that is, reſident 5 Burr. 2601. 
« within the limits of the borough.” 
For if it appears that he lived out of the limits of the 3 gh 
borough, it is not neceſſary to return that he was ſum- caſtle. s 
| 3 | 1 55 26. a. L. Ray. 
Auers, If ſuch ſummons is neceſſary where the meeting = Burr. 74% 


is on a charter- day 7 


7 This notice ſhould contain the particular buſineſs; Rex v. Mayor | 
that is, that the amotion of a corporator was the buſineſs 199 oh < 


„ 4 For 
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e For though convened on other buſne/5, they cannot pro- 

tc ceed to disfranchiſe a corporation, unleſs they have met in 

„ purſuance of a notice for the purpoſe of removing him, 
c even though he himſelf is preſent.” . 


Rex v. Corp · Tor where on a return to a mandamus, it appeared that 
Ong ;, the power of amoving was in the mayor and aldermen 
I Stra. 384. as a ſelect common council: that the whole corpora- 
I. Raym- 1357. tion having been ſummoned 10 ele a recorder, after the 
142 election was over, the mayor and aldermen ſeparated 
from the reſt, and removed the proſecutor. This was ad- 
Judged to be void, for want of ſummons to the common- 
' council only, to meet for the purpofe in their diſtin 

capacity. EY Pn er PER | 
2 Burr. 737. * 3. © So particular notice muſt be given to the party bin- 
L 681 J e who is to be disfranchiſed, that the aſſembly mean to 
_ ©& proceed to remove him, in order that he may prepare his 

cc defence.” „„ 


Rex v. Chancel- As where a mandamus was granted to reſtore Dr. Bentley; 
lor, Maſter, and the defendant returned, that he had been ſummoned to an- 
Scholars of the 4 . x 
Univerſity of ſwer in a plea of debt before the Vice-Chancellor's court, 
Cambridge. and that he had refuſed obedience, and acted contumaciouſly, 
288tra. 557- for which the congregation removed him; but it appeared, 
that Dr. Bentley had never been ene to anſwer before the 
congregation ; for that omiſſion the Court granted a peremp- 


tory mandamus to reſtore him. | 


Rex v. Mayor, But where a corporate oſſicer had. declared that he would 
N of ſerve no longer, and had in other reſpects miſdemeaned him- 
— 17 ſelf, though he was removed without notice, the Court re- 
fuſed the writ to reſtore him, the cauſes of removal appear- 
ing ſo ſufficient. | 
Rex v. Mayor, So in the caſe of a mandamus to reſtore Sir J. Fennings 
py i wig on. to the office of alderman, the corporation returned, that 
433 · 3 | 
at an aſſembly of the corporation, he came and per/onaliter 
libere & debito modo refignavit his office, declaring he would 
ſerve no longer; wherefore they choſe another in his 
room : this was held to be good, though the Conrt further 
held, that till ſuch election he had power to waive his re- 
ſignation. 5 | . 


Rex vi Mayer So where the mandamus was to reſtore Elias Chalk to the 
and Burgeſſes of place of burgeſs of Wilton, the defendants returned a cuſtom 
CT. to remove for miſbehaviour, and then ſet out ſeveral inſtances 
388 of miſbehaviour; and that he being therefore fully heard to all 
that was objected in the common: council, he was turned out; 

it was objected, that it was not ſaid that he was ſummoned; 

ed per Cur. The end of the ſummons is, that he may be heard 

for himſelf, and therefore where he has been heard, want of 


ſummons is no objection. | 
* 1 Note, 


CY aA WM. AE. ono „ 


„ „ e 


„ 
Fr 


«Vx. : 


| dered in the chapter of Vio M. arrants. 
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Note. Where the mandamus is to admit, the queſtion turns 


on the validity of the election; which will be fully conſi- 


* 


2. Of the Return conſidered in Point of Form. 


1ſt. Who ſhall make the return: 2d. In what manner: 


3d. The procecdings on the return, 
1. Who ſhall make the Return. 
A mandamus was directed to the mayor, bailiſfs, and bur- 


geſſes of the town of Ab:ngdon ; the mayor made a *return,and 
brought it into the crown-ollice, intending to move to have it 


filed; and a motion was made to ſtay the filing of it on a ſug- 


geſtion, that this return was made by the mayor and the minor 
part of the corporation againſt the conſent of the majority, 
who would have obeyed the writ : but per Holt, Where a writ 
is directed to a ſingle officer, as a ſheriff, and a ſtranger makes 


a return without his privity, he may at any time that term 


wherein the writ is returned, come in and difavow it ; but 


not after the term: (Dyer, 182.) But in this caſe, where 
the writ is directed to ſeveral, and the mayor, who is the 


moſt principal and proper perſon, returns and brings in the 


writ, the Court will not upon affidavits examine whether 


there was the conſent of the majority : the return muſt be 
yeturn is falſified, a peremptory mandamus mult go. 


In what Manner the Return is to be made. 


1. The return to a mandamus ſhould ſet out all ne- 
{© ceſſary facts preciſely, to ſhew the perſon removed in a 


legal and proper manner, and for a legal cauſe : it is not 


«© ſuthcient to ſet out concliſions only; the fas mult be pre- 
« ciſely ſet out, that the Court may judge of the matter. 
« 50 it is the fame as to the carpe of the amotion, that 
* mult likewiſe be ſet out.“ | | 


Therefore where to a mandamus to reſtore one Joſeph 


Clegg to the place of common-councilman of Liverpos/; the 


defendants returned generally the cauſe of the amotion, by 
the common-council, who were in due manner met and af- 


ſembled : the Court held the return to be bad; for that they 
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Py 


Rex v. Mayor, 
&c. of Abingdon. 
Salk. 431. 

Rex v. Mayor, 
&c. of Norwich. 
Salk. 432. S. P. 
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received, and a remedy lies againſt the mayor; and if the 


per Ld. Mang- 


feld. 2 Bur. 731. 


Rex V. Mayor, 
Bailitfs, and 
Burgeſſes of 
Liverpool. 

2 Burr. 723. 


were ſo duly aſſembled was a concluſion of law; they ſhould 


have ſet out the facts, viz. That they had as a ſelect body the 


power of amotion: that the members were ſummoned by regular 
aud proper notice: and that Clegg himſelf was al regularly 


ſummoned and heard in his defence. 


Voi, H. | * 3 | . : So 


682 


Rex v. Mayor 
and Aldermen 
of Doncaſter. 
Sayer Rep. 37. 
1 Ref. Dougl. 
144. S. P. 


2 Ld. Raym. 
1564. 


Rex v. Mayor 
and Aldermen 
of Doncaſter. 


Sayer Rep. 37. 
3 Reſ. 
11188 


Rex v. Balivos 
de Morpeth. 
1 Stra. 58. 
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So if the amotion has been by a part of the corporation, the 

return ſhould ſhew horv they have ſuch authority, whether by 
charter or preſcription ; for as the power of amotion is by the 
general law in the whole corporation at large, it ſhould ap. 
pear how the ſelect part is entitled to it; that is, whether 
by charter or preſcription. „ | 1 


2. „ Therefore a return in 700 general terms is bad: as 
& to ſay that the party had obſtinately refuſed to obey the _ 
&« rules and orders of the corporation, contrary to the duty 
ce of his office, without ſaying what theſe rules and orders 


cc were.“ 


* So a general return of removal for neglect of duty has been 
held to be bad, without ſtating the particular inſtances of nes 
glect and omiſſion, that the Court may judge of its ſuffi- 
ciency. 5 5 8 . 
380 where the mandamus was to reſtore A. to the place 
of ſchoolmaſter of the grammar-{chool of Morpeth, and the 
defendants returned, that at the time of publiſhing the 


act primo of his Majeſty's reign, A. was under-ſchool- 


Show. 365. 


Braithwaite's 
caſe. 
1 Vent, 19. 


maſter, that he never took the oaths by the act appointed, ratioe 
cujus he became incapable, and that therefore they could not 
reſtore him : This return was held to be bad, as being in 
too general terms ; it ſhould have ſaid that he did not take 
the oaths of fupremacy, allegiance, and abjuration, and ſuch 
as are required by a ſchoolmaſter; for he is not obliged to 
take the Scotch oath : ſo there is an exception of officers in 
the fleet, Sc. It therefore ſhould appear that he was not ex- 
cepted : for the party having no opportunity to plead in this caſe, 


the return ought to be certain to every intent. 


3. The return muſt anſwer to the material part of the writ, 
not to the words only; for if it be falſe in ſubſtance, though 
true in words, an aCtion will lie, 


4. The return to a mandamus may contain any number 
« of concurrent and conſiſtent cauſes, to ſhew why the party 


„ ſhould not be admitted or reſtored.” 


Wright V. F aW. 
3 
4 Burr. 2041. 


As where the mandamus was to admit the plaintiff to the 
place of freeman of Morpeth; the return was, 1ſt, That he 
was not duly elected: 2d. That by the cuſtom of the borough, 
no perſon could be admitted as a freeman, unleſs he was ap- 
proved of by the lord of the manor or borough, and that 
the plaintiff 2vas not ſo approved; objection was taken to this 
return, that'it ꝛuat double: but it was nevertheleſs held good, 
and that the officer might return any number of good and 
conſiſtent cauſes. _ | . 


« But the cauſes muſt be conſiſtent,” ORE 
Ee Therefore 


TZ $0 bs Mie N 
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Therefore where the mandamus was to reſtore a perſon 
to the office of ſexton ; the return was, 1ſt, That he was not 
duly elected: 2d, That there was a cuſtom in the inhabit- 


| ants to remove at pleaſure, and that they had ſo removed 
him purſuant to the cuſtom : It was objected to this, that 


the cauſes were inconſiſtent; that he was not duly elected, 


and yet that he was regularly turned out: But the Court 
held the cauſes to be conſiſtent ; for as he was in poſſeſſion 
de facto, they might juſtify the removal either on the ground 
that he was not duly elected, or, if he was ſo, that they had 


a right to remove him at their pleaſure. 


But where the mandamus was to admit one Dunch to the 


place of alderman of Norwich; the defendants returned, 
that when a perſon is elected alderman by the ward, the 
court of alderman may refuſe him: That Dunch was ſo 


choſen aldermen by the ward, but they refuſed to admit him, 


68 3 


Rex v. Church - 
wardens of 
James. 


Cowp. 41 3 | 


Regina v. Mayor 


and Aldermen 
of Norwich. 
2 Salk. 436. 
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becauſe he had not received the ſacrament within the year; 


that he was turbulent and factious, and procured his elec- 


tion by bribery ; and quod non fuit electus. The Court agreed 


that ſeveral cauſes might be returned, but that they muſt be ' 


conſiſtent, which here they were not; for when Dunch was 


choſen by the ward it was an election, before approbation 
by the aldermen; the return firſt admits this election and 
_ avoids it, and yet at laſt they return that there was no elec- 


tion, which is repugnant. 

But if a return to a mandamus conſiſts of ſeveral inde- 
pendent matters not inconſiſtent with each other, but ſome 
good in law and ſome bad, the Court may quaſh the return 


as to ſuch as are bad, and put the proſecutor to plead to or 


traverſe the reſt. 


. the mandamus is to reſtore the perſon applying to 


an ofhice Held at pleaſure, and the detendants who have that 
power of removal do not return it, but return that the 


amoval is for a miſdemeanor or ſuch cauſe, and the Court 


cauſe returned, and grant a peremptory mandamus. 

And where the corporation have ſuch power to remove at 
their pleaſure they muſt return it pęſtively, and not by way 
of recital. 3) oF Yr 
. the ſuppoſal of the writ is wrong, as in miſ-ſtat- 
* ing the conſtitution of the corporation, the return muſt 


Rex v. Mayor, 
&c. of Cam- 

bridge. OR. 
2 T. Rep. 456, 


Rex V. Mayor, 
&c. of Oxford, 
Salk. 428. « | 


find that cauſe ſo returned inſufficient in law, they will not 
refer the removal to the power the defendants may have to 
remove ad libitum ; but take it that the removal was for the 


Rex v. Mayor, 


&c. of Coven- 
try. REY 
Salk. 430. 


deny this ſuppoſal of the writ, and it will not be ſufficient 


* to ſtate it truly in the return.” 


Therefore where a mandamus iſſued to the defendants, re- 
Citing, That whereas they ought to chuſe yearly teuo bailiffs out 
J ſuch as had not been bailiffs for three years before, ideo they 


were 


Rex v. Bail'f; 
and Burgeiſes of 
Malden. | 
Salk. 431- | 


r 


n 
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Rex v. Bail ffs, 
&c. of Ipſwich. 


2 Salk. 434- 


Rex v. Lyme 


Regis. 
Dougl. 130. 


Mayor of Co- 
ventry's caſe. 


Salk 428. 


Anon. 
2 Salk. 434. 


2 Ld. Raym. 
148. 
1 Ld. Raym, 
223. 


Rage“ caſe. 
xt Co: 1 
Caith. 171. 


1 Ld. Raym. 


594. 


Rex v. Bailiffs 
of Eridgv-orth. 


2 Stra. 808. 
1 Ld, Raym. 
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were commanded to chuſe ; they returned their conſtitution 


by letters patent to be 20 chuſe two from among the aldermen, 
and that they had choſen two according to the form and 


effect of the letters patent generally; this was held bad; 

for they ought to deny their conſtitution to be as mentioned in the 

writ, or thew a compliance with the writ; whereas they 
have acted according to a conſtitution fet forth in the return dif- 

ferent from the writ, and yet pave not denied the ſuppoſal of the 
writ ; ſo a peremptory mandamus was granted. 


So if the writ is directed to the corporation by a wrong. 


name, they ſhould return the matter ſpecially and rely on 


it z but if they make a return, they admit themſelves to be | 


the corporation to whom the writ was directed, and cannot 
aſterwards avail themſelves of the miſnomer. 


7. Clerical miſtakes in the returns to writs of mandamus 
may be amended after the filing of the return. 


8, Where the mandamus is by writ out of chancery, 
no attachment lies for not returning it till the pluries iſſues; 
but where the mandamus is out of the King's Bench, the 
firſt writ ought to be returned ; but an attachment is never 
granted without a peremptory rule to return the writ. 


And if the corporation to which the mandamus is ſent be 
above forty miles from London, there muſt be fifteen days 


between the teſte and return; but if it is forty miles or 


under, eight days only. 


9. The return need not be ky the ſeal of Ms- cor- 
poration, nor ſigned by the mayor; but if an action is 
brought againſt the mayor for a falſe return, proof of the 


delivery of the writ to him and of the return made, will be 


ſuſhcient. 


3. Of the Proceedings on the Return. 1 


Theſe proceedings are cither at common IOW; or under 
the ſtatute 9 of Ann. 


1. Of the procecdings at common law, 


1. This was by action on the caſe for a falſe return ; and 
where the return 1s made by ſeveral, the aCtion may be 
either joint or ſeveral, ſor it is founded on a tort; but it 
muſt not be againſt auy of thoſe who voted againſt the re- 


turn, but Who were over-ruled by the majority; for the 
action lies againſt tlie individuals, though the return 18 made | 


in the name of the eee 


And where the mandamus was directed to tlie two bailiffs, 
one was for obeying the writ, the other would not, nor join 


m the return ; the Court granted. an attachment againſt both, 


aging, 


cl 


it 
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right; ; and it would always be uſed as an handle to delay. 
But if they made no return, an attachment would iſſue, 


* 2, Where ſeveral have joined in an application for a 
mandamus, they ſhould all 5 in an action for a falſe 


eien 


And where in cle for a falſe return, the plaintiff et out 
his election as on the iſt of October; proof that he was 
choſen the 29th of September was held to e he decla- 
ration, for the day was but form. 


Where an action was brought for a falſe return; and 
the plaintiff had a verdict, ſo that the return was falſified, 
the Court always granted a peremptory mandamus z but the 
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eg It would be endleſs to try in- all caſes which was 


2 Stra. 80 8. 
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Carth. 228. 
Sir Peter Rich 
v. Pilkinton, 
Lord Mayor of 
London. 

6 Mod. 1 52. 

S. 2. 

Buckley v. Pal- 
mers 


2 Salk. 4 . 430. 


plaintiff could not move for a peremptory mandamus till the 


four days after the return of the poſtea, becauſe the defend- 


ant had till then to move arreſt of judgment. 


But where the action had been brought in the C 
Pleas, and the plaintiff had a verdict, "and then moved in 
K B. for a peremptory mandamus, the Court refuſed it; 
ior per Holt, the mandamus recites Freut pate? recordum, 


which cannot be here, as we Cannot take notice of the re- 


cords of the Came Picas. 


$5. or THE PROCEEDINGS UNDER THE 
| STALUL E g ANN. ET 

By this ſtat. 9 Lien: & 20. it is ; nated; 6 That wha 
« any perſon has been deprived of his freedom, or of any 
« corporate ofhce to which he was entitled, or refuſed ad- 


(a. -: 
A 


60 


* ſons lo ſuing the mandamus 7o plead to or traverſe all or 
« any of the material facts contained in the return, to which 
« the perſons making the return may plcad, take ſue, or 
« demur, and the proceedings be had as in an action on the 
« caſe, and the iſſue be tried in the tame manner; and if a 
« verdict ſhall be found for the perſons ſuing out the man- 


le damus, or they have judgment on demurrer, or ui dicit, 


million thereto, where a mandamus had fo iſſued, and 
a return made thereto, it ſhould be lawful for the per- 


Anon. 


Salk. 42N. 


or in any manner; that in ſuch caſe the party ſo ſuccced- 


.« 
40 


10 they {hall in like manner have their colts,” 


| Under this ſtatute it has been held, 


1. That as the firſt writ of mandamus always concludes 
with commanding obedience or cauſe to be ſhewn to the 
contrary ; if a return is made to it, which on the face of 
it Pears to be inſufficient, the Court will grant a pe- 
| Og 8 5 | OY 


ing ſhall have damages, coſts, and a peremptory manda- 
mus: but if the perſons making the return have Judgment, 


Rex v. Church. 
wardens and 
Overſeers of 
Salop. 

Bil. 8 Geo. 2. 
Bull, N, Fo 201. 
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remptory mandamus ; and if that be not obeyed, a peremp- 
tory mandamus ſhall ifſue againſt the perſons diſobeying it. 


Bull. N. P. 200. And where the mandamus is directed to the corporation 
to do a corporate act, and no return is made, the attach - 
ment is only granted againſt particular perſons who refuſe 
obedience to it; but where it is directed to ſeveral perſons 
in their natural capacities, there an attachment ſhall go 
againſt all: but when they are before the court their puniſh+ 

ment will be proportioned to the offence of each. 


Rex v. Mayor, And where no particular perſon is intereſted in the falſe 5 
 &e. of Notting · return, the Court may nevertheleſs grant an information 
ham. againſt the perſons who made it ; but the return muſt be filed 


Hil. Geo. 2. : ; 
Bull. N P. 203- and allowed before the information can be moved for. 


—_— 4 Where the return to a mandamus is traverſed and 
Shrewſbury. tried, but at the trial the jury omit to find damages, where- 


2 Stra. 1053, by there can be no judgment for coſts, this cannot be ſup- 
| | plied by a writ of inquiry; but the plaintiff may have an 
action for a falſe return. | 


N 8 


- CHAPTER EH. -- 1+ ir 


Of Informations in the Nature of 
TT 


| JNFORMATIONS in the nature of Que Warrants are 
I granted by the court of King's Bench, for the purpoſe of 
trying the rights of perſons to any corporate or other fran- 
chiſe into which they have intruded, ſor the purpoſe of re- 
moving them. 105 8 


In treating of this proceeding, I ſhall firſt conſider what 


intruſion into corporate or other franchiſes ſhall be deemed a 
proper ſubject for an information in the nature of quo ꝛwar- 


rants + 2dly, The proceedings to obtain it, and the rules laid 
down by the Court in granting it. e IS 


1. WHAT INTRUSIONS INTO CORPORATE OFFICES ARE 
OBJECTS OF INFORMATIONS QUO WARRANT9. 


1. Intruſions into corporations are, 1ſt, Where the perſon 


was ineligible: 2dly, Where the election of the perſon has 
been irregular, informal, or contrary to law : 3dly, When 
made under a bye-law : qthly, Where the election has been 


| held before a perſon without authority: 5thly, Where the 


office becomes void by any ſubſequent matter. 
1ft. Of Elections void for Ineligibility of the 
N Perſon. e 


I. As where the defendant had been elected a burgeſs of 
Poriſiouthᷣ at five years old, though he was not ſworn into the 


Rex v. Carter. 
Cowp. 220. 


office till he was the age of twenty-one, yet was he deprived 


by information quo warrants, the Court being clearly of 
opinion, that an infant was ineligible to ſuch a corporate fran- 


2. By ſtat, 13 Car. 2. it is enacted, « That no perſon _ 


e ſhall be choſen to any corporate office who has not taken the 
« ſacrament within a twelvemonth preceding the election; and 


« in default of ſo doing, the election ſhall be void,” 


$4 This 
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Per Ld. Ch. J. This ſtatute is not only addreſſed to the elected, and a 
Wilmot, Harri- prohibition upon them, but is a prohibition to the electors, 
55 2 if they have notice: The legiſlature has commanded them 
Rex v. Monday. not to chuſe a non- conformiſt, becauſe he ought not to be 
Cowp. 535. truſted, Both by the ſtatute therefore and authorities, the 


and recognized election is void: Aud the ſtatute 5 Geo. 1. ch. 6. $3. 5. 


per Ld. Manf. C= . 
field S. C. plies only to perſons in actual poſſeſſion, and was made to 


Cowp. 517. quiet ſuch poſſeſſion, if no legal remedy was purſued within 


. 


a certain time. 


2. Of Elections void for Irregularity. 


I..* Where the mode of election is directed by the 


« charter, that muſt be followed, or the election ſhall be 
« void.“ 


It will there ſore be neceſſary to conſider the ſeveral con- 
ſtructions on different charters which have come before the 
court. | 


Rez v. Grimes. I. In this caſe by the charter, the election of the mayor 
5s Burr. 2598. was ordered to be made by the mayor and the burpeſles, or 


mie majority of them: it was adjudged on this, That in order 


ringer. . „„ 
4 T. Rep. 810. to a good election there muſt be a mapority in number of the 


SP corporation actually aſſembled, by whom the election muſt be 


made; and therefore where the corporation conſiſted of tile 
mayor and eleven burgeſſes, and four only met aud elected 


the mayor, that this election was void, ſuch not being a 
majority of the jubſiſting burgeſſes. | | 


Rex v. Rees, & And ſo if the major part of the corporation was dead, it 


9 New. has been held that the corporation would have teen diſſolved, 
Paſch. 1775. or at leaſt that thoſe who ſurvived could not have proceeded 
cited per Alton to a new election. But where the words give the election 
Jutt.Cowp.537- % a majority of the members for the time being, it will be 


different. 


Rex v. Smart, 2. © Where the charter of the borough of Malden or- 


4 Burr. 2241. « (ered the election of an alderman to be by the bailiffs and 


& head burgeſſes, or the major part of them ;” there were two 
bailiffs; both were preſent when the defendant was elected, 
but one of them was afterwards ouſted on an information 


quo warrant; it was refolved, That by the words of the 


charter, the bailiſfs were an integral part of the corporation 
without whom no valid act could be done, and that the pre- 
ſence of both was neceſſary; that by the judgment of ouſter 
azainſt one of them, «the directions of the ſtatute were not 
complied with, for the election was then before c, only; 
and ſo there was judgment for the King, | | 


Sir Rovert Saliſ- * 3. The borough of Denbigh conſiſts of two bailiffs, two 
bury Cotton aldermen, and. twentv-five capital burgeſſes, and the election 


v. Davies. of the capital burgefſes is ordered to be by the bailiffs, alder- 
1 Stra- 53. . . . . . 
[69s] men, and capital burgeſſes for the time being, or a 9 


5 0 


' QUO WARRANTO. 


of them, of aubich one bailiff and one alderman muſt be two; it 


was adjudged, That the ſtatute only required the preſence 7 


ane bailiff and one alderman, but gave them no negative 


voices, fo that a perſon might be elected, though they both 


voted againſt him. | 


4. In the borough of Truro the mayor is to be choſen out 
of the aldermen annuatim eligend. the fact at the trial was, 
that the aldermen preſent at the defendant's election had 
| been in ſeveral years, and none of them had been re- elected 

within a year; it was held that annuatim eligend. was only 


Foot v. prowfe, 
Mayor of Truro. 
I Stra. 6285. 


directory, and that an annual election of them was not ne- 
ceſſary to make an election in their preſence good: and Ch. 


Juſt. King, who delivered the opinion of the Court, compared 


it to the caſe of conſtables and other annual officers, who. 
are good officers after the year is out until others are elected 


and {worn. | „ | 
6. How far the granting of a new charter ſhall affect the 


ol. | | | 

When an integral part of a corporation is gone, and the 
corporation has no power to reſtore it, or to do any corpo- 
rate act, the corporation is diſſolved, and the Crown may 
grant a new charter; as in this cafe of the borough of Hel- 
on, of which corporation only one alderman and ſeven bur- 
geſſes remained; and no mayor could be elected, or any 


alderman choſen, nor could the burgeſſes either by uſage, : 


preſcription, or charter hold any corporate aſſembly ; the 


Court were of opinion, That the corporation was diſſolved, 


and the new letters patent, granting them a new charter, 
to be valid. % | 

If a corporation refuſe a new charter, it is void; but if they 
accept and put it in execution, it is good; and whether a 
corporation have accepted a new charter or not, is mattex of 


evidence, not of law; and proof of acting under it is proof 


of acceptance. 


By accepting a new charter, granting new rights, or giv- 
ing a new name of incorporation, without a ſurrender of 
their old charter, the corporation will not loſe any of their 
former franchiſes. _ | 8 . 


* By the charter of Hen. 4. Norwich was made a county, 
and to have two ſheriffs to be choſen by the commonalty. 
Char, II. by charter confirmed their former charter, but 
granted further, that one ſheriff ſhould be choſen by the 
mayor, ſheriffs, and aldermen only. Per Holt Ch. Juſt. The 
King cannot reſume an intereſt he has already granted, un- 
leſo the grantees concur: the corporation might have uſed 


corporate proceedings, is proper here to be taken notice 


Rex v. Paſmore. 
3 T. Rep. 199. 


Comb. 316. 


Vent. 355. 
4 Co. 87. 


Rex v. Lar- 
wood. 
Salk. 167. 
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this as a new grant or confirmation; and having made the 


election 
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5 Burr. 2682. 


Rex v. May. 
Rex v. Little. 
Freemen of 
Saltaſh. 


5 Burr. 5681. 


QUO WARRANTO. i 
election in queſtion according to it, it is evidence of their 
intention to accept it as a grant. 0 

In a by werranto againſt the defendant, as mayor of 
Bodmyn, he claimed under a charter 5 Eliz. whereby a power 
was glven to him to hold over the office of mayor till another 
was choſen ; but it appearing that by a ſubſequent charter 
36 Eliz. the mode of election was altered, and all former 


modes of election aboliſhed, though the words were, aboliſuj- 


ing the modes eligendi, nominandi, & appunctuandi the mayor; 


this was held to aboliſh the right of holding over, though it 
ſaid nothing of aboliſhing the mode tenendi the office. | 


The proclamation made by James II. in the fourth year of 
his reign, for reſtoring ſuch corporations to their ancient 
charters as had ſurrendered them to Char/es IT. (but which 
ſurrenders were not inrolled), ſhall operate as a grant of re- 
vival of ſuch charters (if accepted), and reſtore them. 


I ſhall now proceed to other informalitics, by which elect- 
ions may be avoided, 


2. Where the election has been by the body corporate, 
« but not corporately aſſembled by previous ſummons, ſuch elect- 
« jon is void, unleſs the whole elective body be preſent, 
« and conſented.” | 5 5 


As where the whole common council, (who were the elect- 
ors,) except one, met at a public-houſe to drink, when they were 
acquainted that V. had reſigned, upon which it was propoſed 
to chooſe the plaintiff, which was objected to by two or 


three; however, he was ſworn in: This was holden not to 


be a good eleCtion, on the grounds above. 


So where upon evidence it appeared that the corporation 
met upon a particular day (purſuant to a bye-law) for th: 
eleflion of a mayor, it was holden that they could not proceed 
to the election of an alderman for want of ſummons, there be- 
ing no cuſtom to warrant it. | | 


So all the members individually ſhould be ſummoned to 
attend the election; but if any of them are not within 
ſummons, as not reſident within the borough, ſuch perſon 
need not be ſummoned. = 


3. * So where there is any gſual mode of giving notice of 
« an election, that mode cannot be diſpenſed with, nor can 
ic the election be good without complying with it, unleſs all 
<« the perſons who have a right are actually ſummoned and 
«© unanimouſly agree.“ | | 


As where the uſual place of corporate elections was the 
Guildhall, and the »ſunl notice was by ringing a bell at eight, 


nine, and ten o'clock on the morning of the election; the 


election 


QUO WARRANTO. 
election of the defendents was not at the Guildhall, but at 
an inn: was upon a bye day, and there was no notice by ring- 


1 


ing of the bell; but all the elefors entitled to notice had perſonal 
notice of this meeting at the inn, and of the buſineſs to be 


there tranſacted; the Court concurred in the doctrine above 


delivered by Lord Mangſield. | 


4. « Where a number are to be elected, they ſhould be 
« put up fingly, and the ſenſe of the electors taken upon 


* 


&« each,” 


For where the mayor and four aldermen met to ele 
ſeven burgeſſes, the mayor and one alderman gave in a liſt 
of ſeven, and the three aldermen a liſt of ſeven alſo; but of 
theſe laſt ſome were ineligible ; and the election was declared 

to fall on the ſeven given in by the mayor, one of whom was 
the defendant: this election was adjudged to be void, firſt, 
Becauſe the ſeveral perſons had not been put up ſingly; 
2dly, It being contended, that as part of the aldermen's liſt 


Rex v. Monday. 
Cowp. 530. 


had been incapacitated, the three votes given to them muſt 


be deemed as abſolutely thrown away; and that as it was 


not in the power even of the majority preſent to prevent 
the election, that part of the mayor's liſt muſt be held to 


be elected, and that the election muſt be deemed to fall on 
the defendant: but it was reſolved, that the mayor's liſt 
being entire, it was impoſſible to ſay that any individual of 
them was elected; and ſo the election was void as to all. 


It is ſaid in the laſt caſe, that when a corporate aſſem- 


e bly is convened, it is not in the power of any part of the 
«© members to ſtop the election; on which point the follow- 
* ing deciſion took place: N 


As where the queſtion was, whether the defendant or one 
Seagrave was duly elected to the place of town-clerk of 
Nottingham : the caſe was, that all the eleCtors, in number 


twenty-five, were regularly ſummoned, and twenty-one met; 


the mayor put up Seagrave, and no other perſon was put in 
nomination 3 nine of the twenty-one voted for Seagrave, but 
twelve did not vote at all, and eleven of them proteſted againſt any 
election being then held, the office being at that time, as they 
alleged, full of Foxcroft, whoſe right was then conteſting in 


K. B., and there was a written proteſt to that effect, which 


was ſigned by ten of them, the eleventh declaring that he 
ſuſpended doing any thing; the mayor declared Seagrave 


Oldknow v. 
Wainwright. 
Rex v. Foxcroft. 
2 Burr. 1017. 
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duly elected, and ſwore him in accordingly : the Court were 
of opinion, that after the corporation was duly ſummoned, 


the election muſt be proceeded on, and that the only 


way to prevent the clection from falling on any particular 


perſon was by voting for another ; that this had not been 
done here; and that the mere proteſt was of no avail, and 
lo confirmed the election of Seagrave 
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Rex v. Charles 
Malden. 
4 Burr, 2130. 
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5, © Where the election has been in purſuance of ſat, 
% 11 Geo. 2. the directions of the ſtatute muſt be purſued, 


© or the perſon is removeable by qua warrants, 


For where no election had been had of the bailiffs of Mal. 
den on the charter-day, and on the day following, by virtue 
of the ſtat. 11 Geo. 2. divers of the then aldermen and head- 
burgeſſes, in whom the right of election was, met for the 
purpoſe of the election; at which meeting the defendant 
Malden (he being an alderman) did prefide; he was elected, 
and at the meeting ook the oaths of office before Jonas Malden, | 
William Smart, and John Edwich, being three other ſenior 
aldermen of the borough, and was therefore admitted bailiff of 
the ſame: this election was adjudged to be void, on the 
ground that “ by the words of the ſtatute, the perſon _ 


elected is to take the oaths before the officer who ſhall preſide 


Withnell v. 
Gartham. 
Efpin. Caſ. N. P. 
3 


Rex v. Miller. 
6 T. Rep. 268. 


Rex v. Ellis. 
2 Stra. 994. 


Caſe of the 
Mayor of Pen- 
ryn. 1 Stra. 582. 
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at the election, which not having here been 8 with, 
the election was void. | 


6. Where the right of election to any office is given by 
& an old deed to any number of perſons, uſage as to its con- 
* ſtruction and meaning is admithble evidence ; and tradi- 
6 tional evidence i is admiſſible in proof of uſage.” 


Tamen quere, & vid. Rex v. Miller, 6 Term Rep. 268. 
where the Court were doubtful how far uſage might be 
pleaded to aſſiſt the Court in the conſtruction of a Joubrful 


charter. 


„e Where the officer or corporator elected is to be 
&« {worn in before any olhcer of the corporation, there mult _ 
cc be his aſſent to the ſwearing ; it is not fuihcient that it 


cc was done in his pr eſence.” 


For where by the charter of New Romney, the mayor 1s 
to be ſworn in before his predeceſſor; at the election there 
were two candidates, Ellis and Whitchurch : Ellis had the 
majority, notwithſtanding which the mayor ordered hit. 
church to be ſworn; upon which the town-clerk read the 
oath; and both Ellis and Whitchurch put their hands on the 
book land kiſſed it; it was ruled, that this was not a good 
ſwearing by Ellis, it being without the aſſent of the mayor. 


And though an officer has been legally elected, yet if the 
fararing in has not been regular, he ſhall be removed by quo 
warranto; for the ſwearing in is as neceſſary to a complete 
inveſtment of his 8885 as the election. 


3. Of e void for Illegality of the Bye- Law 
under which the Election has been held. 


If the defendant in an information quo warrants juſtifies 


under a Welw, the n of that bye-law decides the 
validity 


Q O WARRANTO. 
validity of the election; it will be therefore to be inquired, 
What bye-laws are good :::: OD 


1. „ Where the corporation is by charter, they cannot 


% make bye-laws to reſtrain the number of thoſe by whom 
„the election is to be made by charter.“ MY | 


As where by the charter of Maid/one, the corporation 
was directed to conſiſt of a mayor, thirteen jurats, and 


Rex v. Cutbuſh, 
4 Burr. 2204. 


forty common- council, who ſhould have a power of making 


bye-laws; and it is directed by the charter, that the election 
of the common- council ſhould be by the mayor, jurats, and 
commonalty; a bye-law limiting the election to be by the 

mayor, jurats, and fixty of the ſenior common freemen, was ad- 
judged to be a bad bye-law; for there was no power to make 
a bye-law depriving a part of thoſe entitled to vote under 
the charter in the election of the common-council from ex- 
erciſing that right. Es 


80 where the power of making bye-laws was in the 

mayor and aldermen under the charter, which alſo ſet- 
tled the power of electing the burgeſſes to be in the mayor, 
aldermen, and commonalty; a bye-law reſtraining the elect- 


Rex v. Head & 
alt. freemen of 
Helſton. 

4 Burr. 2515. 


ion of the burgeſſes 7o the mayor and aldermen only is bad, 


though declared to be made 2vi7h the aſſent of the commonalty 
for the bye-law could not take away the right of election 
which was in the body at large under the charter, and the 
aſſent of the commonalty is of no avail, as they had under the 
charter nothing to do with the making of bye-laws for the 
_ borough, 5 . | 
2. © And on the ſame principle, a bye-law cannot nar- 
row the number of perſons out of 20hom an election is to be 
made; as for example, by requiring a qualification not 
* required by the charter.” | | | 


As where the election of the common-council was in the 
mayor, jurats, and commonalty : a bye-law limiting it to the 


mayor, jurats, and to ſuch of the common freemen who ſhould 


have ſerved for one year the offices of churchwarden or overſeer 
4 the poor, was held to be bad, as not warranted by the 
charter. | TS | 


23. «But where the power of making bye-laws is in the body 
* at large, they may delegate their rights to a ſele& body, 


« who fo become the repreſentative of the whole com- 


„ munity.” | 

And where by charter or preſcription. the mode of electing 
Mert is not regulated, a power reſides in the corporation to 
make bye. laws for their own regulation with reſpect to the 
elections. | | RT . | 75 


4 And 


Rex v. Spencer. 
3 Burr. 1827. 


ph Lord Mans- 
field. 
3 Burr. 1841. 
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1 Burr. 128. 


Rex v. Cor · 
poration of 
Barber-Sur- 


geons. 
2 Burr. 892. 
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Rex v. Smart. 
4 Burr. 2241. 
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Rex v. Nat. 
Dawes. 
4 kurr. 2277. 
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t And where a good bye-law is ſo made and adopted, the 
c“ election muſt be made in purſuance of it, or the election 
« will be bad.“ NE | | 


As where by the charter of Macclesfield, the mayor is to be 
choſen out of the capital burgeſſes, by the capital burgeſſes, 
who are twenty-four in number; .it was found that the 
uſage had been for above fifty years preceding, for the com- 
mon burgeſſes to put in nomination five of the capital bur. 


geſſes, out of which the capital burgeſſes choſe the mayor, 


and that this uſage was by virtue of a bye law, not now ex- 


tant in writing: in this caſe the common burgeſſes put eight 
in nomination, out of which the mayor was elected; the 


Court agreed that the bye-law and uſage was good, but that 
the election was void, for it had neither purfued the bye. 
law nor the directions of the charter. Of 


4. & Bye-laws made under the foregoing reſtrictions, 
© and whoſe object is to avoid confuſion, and to pro- 
“ vide for the better government of the corporation, are 
& good.” | 


For where on a mandamus to admit the plaintiff to the 
place of freeman of the fraternity of free-maſons of Dur- 
ham, the defendant returned, That by a bye-law made by 
the corporation it had been ordered, that every perſon to be 
admitted to the freedom of the city ſhould be called at three 
ſeveral meetings of the mayor, aldermen, and wardens of 
the ſeveral companies, which meetings were held on ſtated 
days, and be there approved of; and that the plaintiff was 
not ſo called and approved of, and therefore could not be 


admitted; this bye-law was adjudged to be good. 


So where a bye-law was made by the corporation of 
ſurgeons, That no one ſhould be admitted to the freedom of 
their corporation unleſs he underſtood Latin, it was adjudged 
to be good. 5 


4. Of Elections void, as being made before Improper 
Officers. 


1. By the charter the election was to be held before the 
teuo bailiffs; both in fact preſided at the election; but judg- 
ment of ouſter was afterwards had againſt one of them; 
this, it was held, deſtroyed the election. ” | 


2. But if an information guo warrant is brought againk 
a corporator, with a view of disfranchiſing thoſe whole title 
depends upon his, he ſhall not be allowed by colluſion with 
the proſecutor to let judgment go againſt him by default, for 
if the other corporators, whoſe right depends on his, appl. 
to be admitted to defend, the Court will permit them on in 


demnifying him. 


3 Ig 


for each regularly ſtamped.” 


QUO WARRANTO. 


. In an information quo warrants, impeaching a title on 
the ground of judgment of ouſter againſt the returning of- 
|  ficer; the judgment is admiſſible, but not concluſive evi- 


dence againſt the corporator. | | 


It is now held to be concluſive, if the party under whom 
the corporator derives title has judgment of ouſter againſt 


5. Of Elections void, by Matter ſubſequent, 


1. If a perſon is in poſſeſſion of a corporate office, and 


is elected to another, the duties of which are incompa- 


« tible with thoſe of the former, the appointment to the 


latter office is equivalent to an amotion; and if the party 


Rex v. Goods 
win. 
Dougl. 383. 

u. 22. | 


« continues to exerciſe it, he may be removed by an in- 


« formation quo warrants.” 


For where an information was moved for againſt the de- 
fendant, to ſhew cauſe why he claimed to be an a/derman of 
Bedford, he having been elected to the office of town-clert ; 
it appeared that the town-clerk's accounts are allowed by the al- 


dermen, and that he vas a miniſterial officer attending on the 


corporate courts and meetings, under the controul and direction of 
the aldermen ; the Court held, that this made the offices in- 
compatible, and granted the information. 8 


So where the defendant was a jurat of Haftings, and he 


vas elected to the place of town-clerk, and it appeared that 


the office of the jurat was judicial, and that of the town- 
clerk miniſterial in the ſame court, they were adjudged to 


be incompatible. 


But in this caſe it was decided, That the defendant who 
was ſteward of Weſt Looe (an higher office as was alleged) 
being elected a capital burgeſs, did not avoid either office; 
tor they were compatible. — 


2. “ Where the admiſſion of corporators is by the ſtamp- 
acts ordered to be on ſtamps, there mult be an admiſſion 


For where'the defendant's dan appeared to be, to- 
gether with five others, written on one flamped admiſſion, but 
five other blank flamped ſheets of admiſſion were annexed to it, 


the admiſſion was adjudged to be void. 


2. OF THE PROCEEDINGS BEFORE THE 
COURT OF K. B. IN GRANTING IN. 
FORMA TION S QUO WARRANTO. 


Under this head I ſhall conſider, iſt, The mode of ap- 
Plication to the Court : 2dly, 'The rules laid down by the 


Court 


Rex V. Pate. ; 
man. 
3 T. Rep. 777. 


Milwood v. 
Thatcher. 
2 T. Rep. 80. 


Rex v. Trelaw- 
ney. 
3 Burr. 561 5. 
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Rex v. Recks. 
2 Stra. 716. 
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Rex v. Colling- 
wodd & al. 
x Burr. 573. 


Rex v. Carmar- 
then. | 
s 4 Burr. 869. 


Hawk. P. C. 
162. 


Rex v. Brown. 
Eaft. 29G. 3. 
quot. 3 T. Rep. 
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Rex v. Heaven. 


2 T. Rep. 777. 


- . QUO WARRANTO. 


Court granting informations of this nature: 3dly, The pro- 


ceedings on the part of the defendant, and on the part of 
the crown: 4thly, Of the coſts. e 
t. Of the Mode of Application to the Court of 


King's Bench. 


& 1. It is enacted by ſtat. 9 Ann. c. 20. That where any 
cc perſon ſhall uſurp any corporate franchiſe or office, it 


« ſhall be lawful for the proper officer, with leave of the 


& Court, to exhibit an information quo warranto againſt 
& him, at the relation of any perſon deſiring it who ſhall be 


ec named therein, and on this the Court ſhall proceed; and 


« if the rights of many may be determined, the Court may 
& give leave to conſolidate them.“ | | | 


2. © And if the perſons againſt whom the informations 
ec have been filed are found guilty of ſuch uſurpation, the 
« Court ſhall give judgment of ouſter againſt them, and fine 
« them, and alſo give coſts to the relator : but if the de. 
& fendant has judgment, he ſhall have coſts.” 5 


But no information quo warranto can be granted againſt 
any corporation, as a body, for any uſurpation on the Crown, 
except in the name of the Attorney-General. | 


The practice therefore under this ſtatute, is to move for 


a rule to ſhew cauſe why an information in the nature of 


guo warrants ſhould not be granted, &c. grounded on an 
affidavit, ſtating the uſurpation ; which rule muſt be ſerved 
on the party, and on the return of it, the Court exerciſe 


their diſcretion. | 


And the requiſitions of the ſtatute are ſo poſitive, that 
the Court cannot diſpenſe with them, though the application 


is by a ſtranger to the corporation, 


- Of the Rules laid down by the Court of K. B. in 
granting Informations Quo Warranto. 


1. „ The Court will not grant an information quo war- 
« ranto againſt a perſon exerciſing a corporate franchiſe, 
ce to which he has been legally elected, though he has com- 
« mitted an offence which might amount to a forfeiture, 


« until he has been removed by the corporation.” = 


For where the defendant was an alderman of Bedſord, 
but had thirteen years before removed from the borough, 
and not reſided in it afterwards, and it was ſworn to be the 
uſage of the borough, that every alderman removing from 


--It an not reſiding. therein, forfcited his office z the Court 


refuſed 
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to 
rig] 
anc 


ho 


imp 
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refuſed the application for an information 9 warrants 


againſt him, the corporation not having removed him. 


2. „ It is made a gquære in this caſe, whether in any caſe 
a derivative title can be impeached where the perſon from 
« whom it is derived died in poſſeſſion of his office undiſ- 
turbed : But it is decided, That ſuch title ſhall not be im- 


Lad * * 
A , oa ov 


it: And Juſtice Black/hone was of opinion, that a derivative 
title could not be ſo impeached, in any caſe where the 


CY 
La) 


party was dead under whom the defendant claimed.“ 


For where the defendant derived his title under the Duke 
of Bolton, as mayor of Wincheſter, it was contended that the 
duke was not legally mayor, he not being an inhabitant at 
the time he was choſen, and ſo was not eligible; the duke 


Rex v. Stacey. 
I Fo Rep. Is 


peached by thoſe who have acquieſced, and acted under 


Rex v. Spearing. 
Lent Aſſ. Win- 
cheſter, 1771. 
Quot. 1 T. Rep. 
4. 1 


was dead, and Juſtice Blackftone would not ſuffer them to go 


into evidence, whether he had been legally choſen or not, 


but whether he had been de facto mayor; which it appeared 5 


he had by the corporation-bocks. 


Where the party relator ſtands in the fame circum- 
ſtances with the defendant againſt whom he applies for a 


Rex v. Bond. * 
2 T. Rep. 767. 


que warranto, or where granting the information may diſ- 


franchiſe ſo many as may endanger the diſſolution of the cor- 
poration, the Court will exerciſe their diſcretion, and refuſe 
the information. . | 


4. In a rule for an information againſt the defendant, the 
objection to his election was, that his election was on the 
ſame day he was propoſed, whereas it ſhould be on the fol- 
lowing, under a bye law made in 1766; in anſwer to this 
it was ſhewn, that the relator was party to an agreement by the 
corporation not to enforce this bye-law, and that if any one's 
title was impeached, who had been elected under it, that it 


5. The titles of perſons who are de fats members of a 
corporation, admitted, ſworn, c. in the actual enjoyment 
of their offices, cannot be impeached upon the trial of a perſon 
elected by them. „ ov) N | 


Rex v. Mort- 
lock. \ 
3 T. Rep. 300. 
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ſhould be defended at the public expence; the Court rejected 
the application on thoſe grounds. | | 


per Lord Mang- 
field. 
Cowp. 507. 


« But where there is no other mode by which the title of 
* the eleftors can be queſtioned in th- firſt inſtance, the 


rule does not apply; and the Court will grant an inform- 
® ation againſt the elected.“ | 

As was this caſe, which was rule for an information quo 
Warranto to thew cauſe by what title the defendant claimed 


Rex v. Mein. 
3 T. Rep. 595+ | 


to be portreeve of the borough of /'20y, and ſetting out the 


right of election to be in the Prince's tenants duly admitted, 
and ſtating that twenty-two out of fifty perſons ſworn of the 


homage, who had preſented the defendant for portreeve, had been 


es 8 1 admitted; though this was impeaching their titles 
or. | NWꝰVH i. 


through 
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through that of the defendant, the Court granted the in. 
formation. | | | TW 


Rex v. Stacey. 6. The Court will not grant an information quo warrants 
Tr. Rep. 1. on the application of a perſon who was preſent at and con- 
_ 4 yme curred in the defendant's election; but if many join in the 
4 T. Rep. 223. application, and one of them has not concurred in the elec- 
| tion, if he will avow himſelf the relator, the Court will grant 


the information. 5 


| Rex v. Smith. Butthis is not the caſe where the diſability avoiding the elec- 
37. Rep. 573. tion is a /atent one; for where the application was on the ground 
that the defendant had not taken the ſacrament within a year be- 

fore his election, as required by ſtat. 13 Car. 2. ſtat. 2. c. 1, and 

it was oppoſed, on the ground that the perſons applying had 

concurred in the defendant's election; the Court held, that 

that objection held only where the relator concurred in the 

eliction, knowing of the defect; but that this was latent, an 

omiſſion of an act required to be done by every perſon eled- 

ed to an office, and not known at the time of the election. 


Rex v. Harvey. 7. On an information que warrants againſt the defendants, 

1 Sera. 547. to ſhew by what authority they acted as burgeſſes, having 

never been admitted; he only action alleged was voting at the 

election for members of parliament: the Court would not 

grant the rule, ſaying, that as they claimed a right to vote, 

L 700 ] that was only properly inquirable before the Houſe of Com- 
mons. | 


caſe of the lo- But in this caſe it is ſaid, that it had been often ruled, 
rough of Horſ- that an information quo warranto would lie againſt a perſon 
Hil. 40G. 3. claiming to have a right to vote by virtue of a burgage 


quot. 3 T. Rep. tenure. | 


599. £ 5 
Rex v. Wil- 8. On an application for an information quo warrant: 
Lame. againſt the defendant, for not having taken the oaths of ſu- 


" * 677. premacy 2nd allegiance, and made on the application of the 


town-clerk, who ſwore he had not adminiſtered them, though 
he made an entry ſtating that he had; the Court refuſed the 
application, as it would be a dangerous conſequence to allow 
a town-clerk to diſqualify members on his own oath, contraty 
to the record. e ES | 


Rexy. Newlinz, So where the application was, ſtating that the relator be. 
3 T. Rep. 310. Jieued that the defendant was not duly ſworn, and the affids- 
vits on the other ſide did not ſwear that he had been duly fern 

in, but only ſtated zhat he appeared from the books to have been 


din ammnd A. woo cdM3a39c Cc... 


duly ſworn in; the Court refuſed the application. 
Winchelſen's 9. It was formerly ſettled as a rule by the Court of King's 
ene in Burr. Bench, never to allow an information quo qwarranto to g0 
ep. paſſim. 1 


Rex v. Dickin. Againſt a perſon who had been twenty yours in poſſeſſion 0 
4 JI. Rep. 282. his corporate franchiſe ; but the Court had eſtabliſhed it 353 


rule, that no information quo warrants ſhould go where - 
| i | 5 | | pa 


1 


QUO WARRANTO. — 
party had been ſix years in poſſeſſion; and that is now eon- 
firmed by ſtature. | TD 5 
It is enacted by ſtat. 33 Geo. 3. c. 58. 1 That to any 


e information ge warrants, the defendant may plead that he 
4 has held the office or franchiſe for fix years preceding the 


« information, and ſuch ſhall be a complete bar. 2. A title 
derived under any election ſnall not be impeached by rea- 
« ſon of any defect of title of the perſon or perſons elect- 


“e inp, if ſuch perſon or perſons were in poſſeſuon de 8 of 


« his or their franchiſe or office x * before the filing of 
« the information. 3. The officer having the cuſtody of the 


_ « corporation- books, muſt permit the inſpection of them at 


« all times,” | EE | 
10. As to the affidavits upon which the Court are to de- 


cide, it has been decided, 


That if the relator's affidavit is defective in ſtating a ma- Rex v. Mein. 
terial fact, but that fact is afterwards ſtated in the defend- 3 T. Rep. 496. 
ant's affidavit z the Court may uſe the latter afhdavit in ſup- _ 5 
port of the proſecutor's application, as where the relator's 
aſſidavit omitted to ſtate the mode of election, but which 
was done by the defendant. eee 


3. Of the Proceedings on the Part of the Defendant, 1 701 ] 


and on the Part of the Crown. | 
7. On the return of the rule, the defendant may ſhew Hawk. P. c. 


cauſe why the information ſhould not go againſt him; and theſe 162. 


are good cauſes: That the right has been already determined 
by mandamus; that it has been acquieſced in for many 
years; that the defendant's right depends upon thoſe who 


voted for him, which are then undetermined ; that the fran- _ 
_ Chiſe is of a private nature; or he may diſclaim that he Rex v. Whit. 
ever ated under his election, for there muſt be a uſer as well. 


well as claim, in order to ſubject the party to an information Hee * 


qu warranio; for the judgment is, that he be fined pro % ſonby. 


' M. 25 G. 2. 
E uſurpatione. Bull. N. P. 211. 


2. In civil actions the plaintiff can only recover by the Rex v. Leigh. 
ſtrength of his own title, but the defendant in quo warranto 4 Burr. 2143. 
informations is bound to ſhew a good title in himſelf againſt © 
the crown, or judgment will go againſt him ; therefore where 


the defendant claimed, by two titles, preſcription and charter, 


but relied on the firſt, which was found againſt him, though 

it was contended for him, that he might have a good title un- 

der the ſecond, yet the Court gave judgment of ouſter againſt 

him; for the Crown may take iſſue on any matter that may Rev, Latham 
ſnew the defendant to have uſurped the franchiſe; and if one & alt. 
material 1ſue be found for the Crown, it ſhall have judgment. 3 Butr. 1485. 


And where the defendant relies on the title in a parti- 


* cular form, he muſt prove it as laid.“ | 
EN * For 


3 
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Rex v. _ For where the defendant made title to his admiſſion of 

4 T. Rep. 481. ffeeman of Fowey, on the preſentation of twenty-three ho- 
magers, free tenants of the borough and manor, and on ifſue 
taken on that, it was found that but zu of them were of that 
deſcription, the iſſue was held to be found for the Crown, the 
plea being falſified, | | bb 


Rex v. Blagden. 3. The defendant's plea ſhould ſet out his title at length, 
Gilb. Rep. 145* and conclude with a general traverſe of ab/q. hoc. quod pred, 
Sc. vſurpavit, &c. and the crown ſhould not take iſſue upon 
the general traverſe, but reply to the ſpecial matter; for ſo 


the defendant knows how to apply his defence. 


4. Of the Coſts. 


„The ſtatute 9 Arn. (ante) is confined to caſes of uſurp- 

| cc ations of corporate offices or franchiſes, and therefore 

[ 702 J « where the information is at common law, there can only 
cc be judgment of ouſter ; but the Court cannot give coſts,” 


--4 2 Therefore where the information againſt the defendant 
x Burr. 403, Was * for holding a court within the borough of Denbigh, which 
„ #& ſhould only be held by the bailiffs, of which he was not 

tc one,” and there was judgment againſt him; the Court held, 

that the relator could not have his coſts, for this was not an 


uſurpation within the ſtatute of Ann. | 
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br THE THIRD, 


Of Evidence. 


Jo rreningof the Law of Evidence, I ſhall firſt conſider the 
J nature of evidence in general: Secondly, The rules 
adopted by the Court in receiving it. | 
1. OF THE NATURE OF EVIDENCE IN 
Evidence is twofold : 1ſt, Evidence viva voce, given by a 
witneſs in court, or unwritten evidence: 2d, Written evi- 
dence 3 as deeds, inſtruments in writing, Oc. 


DO I. OF VIVA VOCE EVIDENCE. | 
Under this head I ſhall conſider, 1. Who may be wit- 
neſſes: 2. How viva voce evidence is to be given. | 


1. WHO MAY. BE WITNESSES. 


Every perſon is by law entitled to be a witneſs, unleſs 
exceptionable for the following incapacities: 1. On account 
of intereſt : 2. On account of ſtanding in ſome relation Co, Lit, 65 
to the parties in the cauſe: 3. On account of crimes 
which deſtroy his credit: 4. On account of want of diſ- 
cretion, | | | : 


1. Of Witneſſes excluded on account of Intereſt. 


1, The ſtrict notion of objection to a witneſs, on the 
ground of intereſt, is upon the voire dire, whether he be to 
gain or loſe by the event of the cauſe ; for a direct intereſt 
in the event is a deciſive objection to his competence. 


As in the caſe of an informer on a penal ſtatute, in which Rex v. Tilly. 
caſe the ſame perſon cannot be informer and witneſs, be- 1 Stra. 316- 
cauſe he is entitled to a part of the penalty, and ſo is inte- 5 
reſled in the event. „ 


Pg" „And 
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Hopkins v. 
Neal | 
2 Stra. 1026. 


Per Buller, juſt. 
1 Term Rep. 
164. 


KVIDEN RE. . 
« And that ſhall be deemed equally an intereſt which | 


« exempts the witneſs from a charge or loſs which he may 
« incur on the event of the ſuit, as much as the proſpect of 
c poſitive advantage.” „Nödv e ; 


Therefore a prochein ami, by whom an infant ſues, can- 
not be a witneſs in the cauſe, for he is liable to the coſts; 
and accordingly in this caſe he was rejected by Ld. Hardwicke, 


So in the caſe of bail, they cannot be witneſſes for their 
principal, becauſe they are directly and immediately inte- 
reſted ; for if a verdict be againſt the principal, they become 
immediately liable. - 

2. „ But the intereſt to render a witneſs incompetent, 
* muſt be a certain benefit or advantage ariſing to him from 
te the event of the cauſe, or a certain chatge or loſs to which 


© he may be liable.“ 


_ Cofs v. Tracey. 
2 P. Wm. 287. 
290. | 

Holt v. Tyrrell. 
Paſch. 13 G. 1. 


EK. B. at bar. 


Full. N. P. 284. 


Smith v. Black- 
ham, Salk, 283. 


Carter v. Pierce. 
1 TermRep. 163. 


G oodtitle leſſee 
of Fowler v. 
Welſord. 
Dougl. 134 


Therefore it was decided by Lord Cowper, that a grantee, 
when he appeared to be a bare truſtee, was a good evidence 
to prove the execution of the deed to himſelf; for a naked 
zruft ſhall not exclude a man from being a witneſs; and 
though in ſuch caſes it is uſual to get a releaſe from the 
truſtee, yet it is not neceſſary; for in fact ſuch perſon has no 


intereſt to releaſe. Ee 

&« So that a future or contingent intereſt, or a future and 
« contingent loſs, dich he may derive or ſuffer from the 
« eyent of the caule, ſhall not render him incompetent.” 


Therefore it was adjudged in this caſe, that an heir apparent 
might be a witneſs to prove the title of lands, but that a 
remainder-man could not; for this laſt had a veſted intereſt, _ 
but the heirſhip was a mere contingency. 


So where in an action againſt a defendant adminiſtratrix, 
the ro-cbliger in the bond to the ordinary was called as a witnels 
for her; he was objected to, on the ground that he might be 
liable himſelf on his bond to the ordinary; but the objec- 
tion was over-ruled; for the bare poſſibility that he might bt 
liable to an action on a certain event, was no objeCtion to his 
competency. ITY 5 Si OD 
So where to prove the ſanity of the teſtator the executor 
was called as a witneſs, and objected to, on the ground that 
he was intereſted in ſupporting the will; as in caſe it was 


ſet aſide he would be liable as executor de ſon tort; this was held 


to be no objeCtion to an executor, who took no other bene- 
ficial intereſt: amen quære, If the intereſt of the executor 


in the reſiduum undiſpoſed of the teſtator's perſonal eſtate is 


Rhodes's caſe. 
Leach, Cr. Caſ. 


25. 
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not a ſufficient objection, until diſproved by evidence, or that 
he renounces ? Vid. pop. e 55 
For on an indictment for forging a ſeaman's will, a Pe 


named enecuter in a ſubſequent 4pill was held an indem | 
| |  watnge 


EVIDENCE. > 

witneſs to prove that the name of the teſtator fubſcribed to 
the firſt will was a forgery; for that went to eſtabliſh the ſe- 
cond will, in which he was named executor, 


« And on the ſame footing, where the intereſt is very re- 
© note, it ſhall not diſqualify the witneſs.” | 
For where in trover for three South Sea bonds, the caſe 

was, That Bal! delivered them to Lechmere, a broker, to ſell; 
he loſt them; but having given notice at the South Sea-houſe, 
| they were ſtopped by the clerk, on being brought there by 
Biſteck to receive the intereſt : Bo/och brought trover for 
them againſt the clerk, and Lechmere was called as a witneſs 
to prove the property; but it appearing that he had given a 


Ball v. Boſtock. 
1 Stra. 575. 


bond to indemniſy the company, he was rejected by C. J. Xing 
on the ground of intereſt, as being liable to the coſts: Boſfock 


recovered in that action, and then Ball brought an action 
againſt himz and Lechmere being called as a witneſs, was 


| objected to, becauſe that if Ball ſhould recover againſt 


Bifteck, that would be ſet in equity againſt the former recovery 


by Bo/teck againſt the clerk of the South Sea-houſe: but the 
Chief Juſtice ſaid, that was too remote to exclude him from being 


a witneſs, and went only to his credit, ſo his teſtimony was 


admitted. N | 
So where on a /cire facias to avoid a patent, an excep- 

tion was taken to a witneſs, becauſe he was deputy to the 
perſons who would avoid it; the exception was diſal- 
| lowed, becauſe the ſuit here was between the king and the 
patente. | 8 Io 
3. © Though the witneſs may not have any intereſt in 
© the cauſe wherein he is called as a witneſs, yet if in its 
« event he may be ultimately benefitted, he ſhall be inad- 
e mxlible,”* > | 9 EE N 


oven Han- 


ning's caſe, 
1 Mad. 21. 


As ex gr. if both party and witneſs claim any matter under 


the fame title or in the ſame right; or if the determination 


of the cauſe depending, may perhaps prevent a ſuit againſt 


_ the witneſs. | 

As in actions upon policies of inſurance, it has been ſaid, 
that one underwriter cannot be a witneſs for another whoſe 
name is on the policy. This is fo laid down in the 1 T. R., 
but vid. $. C. 4 Burr. 2245., where it is ſaid that it was de- 
cided, That the objection went only to the credit, not to the 


Eaſt India Com. 
v. Gofling. 

M. 16 G. 2. cit, 
x Term Rep« * 


$93» 


_ Competency of the witneſs. Vide Bent v. Baker, 3 T. Rep. 


27. & poſt. 714. | | | 

So where the two defendants were part owners of a ſhip, 
of which the plaintiff was huſband, and appointed to that 
office by a deed executed by all the owners, by which deed 
*they empowered him to- expend money generally for the 
uſe of the ſhip; he inſured for all the owners, and brought 
leparate actions againſt two of them; they were * of 


houſes 

Same v. Foul. 
ſton. | 
5 Burr. 2727s 
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Corporation of 
Carpenters, &c. 
of Shrewſbury 
v. Hayward. 
Dougl. 359. 


EVIDENCE. 


ther charged for the amount of the whole ſum. On the 
trial of the firſt action, the defendant in the other action 
was called as a witneſs; Lord Mangfield rejected him as in- 
competent; and on a motion for a new trial, the Court con- 
curred with him. : EE 


So where the action was againſt the defendant for fol. 
lowing a trade againſt the cuſtom of the town of Shrew/- 
bury, without being free of one of the companies, the plain- 
tiffs in this action; a witneſs was called to prove that he had 
worked in Shrew/bury without being ſo admitted a member 
of any of the companies, and ſo to diſprove the exiſtence 
of the cuſtom: he was held to be an inadmiſſible witneſs; 
for though not immediately intereſted in the event of the 
ſuit, yet by the company's failing in eſtabliſhing the cuſ- 
tom, he and others who had been guilty of a breach of 


it, would be diſcharged from actions to which they were 


1 Stra. 659. 


Per Buller, Juſt. 
1 Term Rep. 
302, 


liable. 


On this principle the tenant in poſſeſſion is no evidence 
for his landlord in ejectment. Ante, fol. 448. ) 


So where the queſtion is reſpecting the rights of lords of 
cuſtomary manors, the lords of other cuſtomary manors are 
inadmiſſible witneſſes, becauſe the queſtion concerns a general 


8 


The caſe of commoners comes within the rule now men- 


tioned; as to whom it is laid down generally, that one com- 


moner cannot be a witneſs for another; but the admiſſibility 
of their teſtimony ſeems better founded on this rule: If the 


iſſue be on the right of common, which depends on a cuſ- 


tom pervading the whole manor, the evidence of the com- 
moner is not admiſſible, becauſe, as it depends on a cuſtom, 
the record in that action would be evidence in a ſubſequent 
one brought by that witneſs to try the ſame right: but the 
reaſon docs not hold where the common 1s claimed by pre- 
ſcription in right of a particular eſtate; becauſe it does not 
follow, that if 4. has a preſcriptive right of common be- 


longing to his eſtate, that B. who has another eſtate in the 
ſame manor, mult have the ſame right; neither would the 


Bull, N. P. 285. 


Rex v. Proficr, 
(Term Rep. 17. 
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| benefit or not, as per Lord Kenyon in this caſe: The poor's 


judgment for A. be evidence for B. 


But it is no good exception to a witneſs, that he has com- 
mon pur cauſe de vicinage of the lands in queſtion; for this 
is no intereſt but an excuſe of a treſpaſs. 1 


But it may be conſidered as an exception to this rule, the 
admiſſion of a pers, liable to be rated, but not actually rated, 
in a queſtion on an appeal reſpecting a poor's rate; for ſuch 
perſon is a good witneſs, though he may be ultimately be- 
nefitted by extending the rate to others. Perhaps it is on 
the ground that ft ic uncertain whether he will receive the 


rates 


„ 2 
rates are made for a ſhort ſpace of time only; and perſons who : 
are liable to be rated one month, may not be ſo the next. 


The firſt caſe in which the queſtion occurred was before per Buller, Juft. 
| Baron Burland at Saliſbury, in which on an action on a penal 4T<rm Rep. 20. 
ſtatute, which gave part of the penalty to the poor of the 
| pariſh; a perſon was called as a witneſs, who was liable to 
be rated to the poor, but was not rated; he was objected to, 
but the Judge over-ruled the objection, holding liability to be 
rated to be no objection. | ; | 
80 in an action on a bond entered into by the defendant Chivers v. 
| as ſecurity for a perſon on his being appointed collector of Pan N. p. Cat. 
watch rate, Qc.; the veſtry clerk was called as a witneſs : w_ ie 
on his being aſked if he was not liable to be rated, he an- | 
ſwered, that he ſuppoſed he was; but that it had never been 
_ uſual to rate the veſtry clerk; and his evidence being ob- 
jected to on this, Lord Kenyon held, That the rule laid down 
in Rex v. Proſſer equally applied to a caſe of this nature; 
and he was admitted. e | EE. 


4.“ If a witneſs thinks himſelf interefled, that is, that a 
ce benefit will ariſe to him from his teſtimony, though in 
ſtrictneſs of law he has no right to ſuch benefit, he ſhould 
not be admitted as a witneſs.” | 


As where A. having money of the plaintiff's in his hands, Fotheringham 
loſt it at play, the plaintiff brought his action on the ſtat. of v. Greenwood, 
Aun. againſt the winner, and produced A. as a witneſs: 8. 129. 
upon a vorre dire he confeſſed, that if the plaintiff recovered, 

he was not to be anſwerable; but if he failed, that the 

money was to be deducted out of his fortune in the plain- 

tift's hands. Per Pratt, C. J. — Though the recovery in this 

action will not fink the demand againſt A. for the money he 

has embezzled, yet as in his apprehenſion the plaintiff will. 

not trouble him ſor it in caſe he recovers, it is a bias on him; 

and if he thinks himſelf intereſted he ought not to be 

In the ſame caſe Serjeant Darnall mentioned the caſe of Ibid. 

a Mr. Chapman of Bucks, who owning himſelf to be under 

an honorary, though not a binding obligation to pay the coſts 

of the action in which he was produced as a witneſs; 

Parker, C. J. on ſolemn debate rejected him. | 


5. © The intereſt which amounts to a diſqualification 
« mult, it ſeems, mean the obtaining of ſome profit better- 
ing the witneſs's condition or eſtate z ct the intereſt ariſing 
«* from eſtabliſhing an higher character, or exculpating himſelf 
from a charge of miſconduct or neglects . 


| Therefore where in an action on a policy of inſurance, Taylor v. 

with warranty to depart with convoy, in which the plain- do ewes 1 

uf was nonſuited, the ſhip having neglected to obey the Hil. © C. 3. 5 

| bgnals made for joining the convoy, in conſequence of MSS. 
EL. 5 which 
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which the had been captured ; ſome imputation was attempt. 
ed to be thrown on the captain of the convoy: he was called 
then as a witneſs and objected to, on the ground that he wag 
intereſted to fupport his own conduct; but Lord Mansfield 

over- ruled the objection, ſaying that he had often done fo 


before. | 
Per L. Mans- 6. It has been ſaid, that no. perſon who has ſigned a 
_ ce paper or deed fhall be permitted to give a teſtimony to 


1 Term Rep. , 4 : A 5 
P50 invalidate it; for every man who is party to any inſtrument 


300. 
„ gives a credit to it, and by ſuch means he might diſcharge 
&« himſelf. And this is the caſe, though he has no immediate 
« intereſt in the event of the ſuit in which he is called.“ 
Walton Aff. Therefore where in debt on a bond the defendant pleaded 


of Sutton v. uſury : it was proved, that the bond had been given in eon - 
1 Term Rep. ſideration of the delivering up two promiſſory notes, which 
296. had been indorſed to Sutton the bankrupt, and one of the 
45 3 indorſers on which was a perſon of the name of Davenport 
"on Sedley; to prove that the conſideration of the notes was 

uſurious, the defendant called Davenport Sedley ; but he was 

rejected as an incompetent witneſs, on the ground that he 

came to impeach an inſtrument on which his name appeared; 

though it was admitted, that in point of intereft he had 

none, or that it was rather againſt his intereſt; as if the bond 

was eſtabliſhed, the notes upon which his name appeared 


were at an end. | = 
The doctrine laid down in this cafe ſeems rather inva- 
lidated by a decifion of Lord Kenyor's in Rich v. Topping, 
E#/ſpin. Caf. N. P. 176., which was an action on a bill of 
exchange, the defence to which was, that the conſideration 
of the bill was an uſurious tranſaction, to prove which the 
_ drawer, who was alfo the indorſer, was called as a witneſs, 
and objected to on the authority of that caſe; but Lord Ken- 
yon over-ruled the objection: his Lordſhip ſaid, That the 
verdict in this cauſe could never be given in evidence in 
any action afterwards, to be brought againſt the v-itneſs as 
drawer of the bill, ſo that he was completely unintereſted 
in the event of the action; and on his receiving a releaſe 
from the acceptor, his Lordſhip admitted him, | 


Hart v. Min- But in a ſimilar caſe in the Common Pleas, Buller, ]., 
toſh. ſaid, That the rule in the caſe of Walton v. Shethey had been 
246, Cal. N. P. laid down by Lord JMangfield, and decided by the Court, 
' n 5 5 
| and that he would adhere to it; and accordingly rejected a 
witnefs under ſimilar circumſtances. | . 


« But where a perſon is unintereſted in the immediate 
« queſtion; that is, at all events Hable himſelf, he may be 
4 called to impeach that inſtrument upon which his name 


Therefore 


Therefore where the plaintiff declared as an indorſee of a 
promiſſory note drawn b Fofter Charlton, payable to the de- 
jendant, dated the 13th of June 1775; the defendant in- 
ited, that the date of the note had been altered from the 


third to the 13th; and to prove it, called Fofter Charlton: 
Lord Mansfield admitted him, as at all events he was liable to 


pay the note. i | 
« But though the law is laid down generally by Lord 


« Mansfield (ſupra }, That no perſon ſhall be admitted to 
« give a teſtimony to invalidate any inſtrument which he 
e has ſigned; yet in the ſame caſe Juſtice Buller confines 


« it only to negotiable inſiruments; and this diſtinction is 
« recognized by Lord Kenyon, 3 Term Rep. 34.; in which 
&« his Lordſhip mentions as an inſtance, that witneſſes may 


be called to give evidence againſt their own atteſtation, 


„the caſe of Foliffe's will (Lowe v. Foliffe, 1 Black. Rep. 
« 365.); and ſo one witneſs has been allowed to prove the 
* execution of a will atteſted by three witneſſes, which the 


* other two have denied. So that to negotiable inſtruments. 


only the rule ſhould be confined: though the rule as 
d to theſe ſeems now to be the ſame as in all other in- 
* ſtruments.” Ante 708, FC 
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e $o neither ſhall a perſon be allowed to give a teſtimony : 


ens to the illegality of a tranſaction, in which a perſonal truſt 


« or confidence has been placed in him.“ 


| Therefore where to debt on a bond the defendant pleaded 
the ſtat. 5 & 6 Ed. G. againſt the ſale of offices, and upon 
the trial, the perſon who had been entruſted to make the 
bargain, and to keep it fecret, was called as a witneſs to 
give an account for what the bond was given; Lord Holt 
refuſed to admit him, it being to abuſe and betray his truſt. 
7. © If a perſon claims a property in the inſtrument upon 
„ which the action is brought, that is ſuch an intereſt as 
* ſhall render him incompetent, even with a releaſe,” 


As where in aſſumpſit by the plaintiff as indorſee of two 
promiſſory notes againſt defendant as acceptor, the defence 
was, that the bills were accommodation paper, which was 
known to the plaintiff, and that he had given no conſidera- 
tion for them; the indorſer of the bills was called as a 


witneſs, he having been releaſed : he proved that having 
accepted two bills for Tankard the defendant 3 Tankard had 


accepted the two bills in queſtion for him as a counter-ſecu- 
rity; that he, being unwilling to preſs Tankard, or ſue him 
in his own name, requeſted the plaintiff to take the bills, to 


Holt v. Tyrrell; 
Paſch. 3 G. 1. 
B. R. at bar. 
Bull. N. P. 284. 


Buckland Ve 
Tankard. 

5 Term Rep. 
578. 


pretend to Tankard that they had been indorſed to him for 


2 good conſideration, and to threaten to ſue him if they were 
not paid; that the plaintiff conſented, and that he then in- 
dorſed them to the plaintiff, but had never received any con- 
fideration for them; that the plaintiff had commenced this 
action in breach of his agreement, and that the bills were 


beak fide his (the witneſs's) property, Upon this Lord Ken- 


you 
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yon ſaid, his evidence was inadmiſſible, as he had an intereſt 
upon which the releaſe could not operate; for that if the. 
plaintiff ſucceeded in this action, the bills were functi officio, 
and ſo were loſt to him ; but his teſtimony went to defeat 
the plaintiff's action, in which caſe the bills will remain un- 
diſcharged, ſo that by impeaching the plaintiff's title he ſet 
up his own, and was therefore intereſted : his Lordſhip's 
opinion was afterwards confirmed by the Court of K. B. 
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But a ſuggeſtion that a witneſs may be liable, ſhall not 
6“ incapacitate.“ „ | 

In an action for goods ſold and delivered, the defence 

was, that the defendant's mother carried on the buſineſs, and 

| that the goods for which the action was brought was fur- 

| niſhed to her and on her credit: it was aſſerted by the 

plaintiff, that though the mother did ſo carry on the buſi- 

neſs, the defendant was a partner with her in it. The mo- 

ther was called as a witneſs to prove the defendant's 

caſe: it was objected to her teſtimony being received, 

on the ground that, being a partner, and therefore liable to 

contribution in caſe the verdict went againſt the defendant, 

ſhe was thereby rendered incompetent; at all events that 

ſome other witneſs ſhould be called to prove that there was 

no partnerſhip ſubſiſting. Eyre, C. Jos over-ruled the ob- 

jection, holding that as the plaintiff had proceeded againſt 

the defendant only, he could not now upon that ſurmiſe in- 

capacitate the witneſs, who came to charge herſelf. 


Birt v. Hood. 
Eſpin, Caf N. p. 
20. 


8. « On the ſame principle, in no caſe can the plaintiff 


Bull. N. P. 28 5. 
Alan v. Jordan. 
Ver. 61. 
3 Chanc. Caſ. 
123. S. P. 


or defendant be a witneſs in his own cauſe, as he is 
moſt immediately intereſted; therefore an anſwer in 
equity is of very little weight where there are no proofs 
in the cauſe to back it; but if there be but one witneſs 
againſt a deſendant's anſwer, the Court will direct a trial 


at law to try the credibility of the witneſs; and in ſuch 
caſe will order the defendant's anſwer to be read to the 


c«c 


ju y. 1 
Neither can they be witneſſes for or againſt each other. 


But if a material witneſs for the plaintiff be made by miſ- 
take a defendant, the Court will, on motion, give leave to 
omit him, and ſtrike his name out of the record even after 
iſſue joined; for the plaintiff can in no caſe examine a de- 
fendant, even though nothing be proved againſt him, 


1 Sid. 441. 
Bull. N. P. 285. 


Therefore where on an information for a miſdemeanor, 
the Attorney General would have examined a defendant 
as a witneſs for the king, the Court refuſed to admit him; 
he then entered a noli proſegui, and then examined him. 
Vid. Coſgrove v. Hill, ante, 319. „„ 

So where two were indicted for an aſſault, and one ſub- 
mitted, and was fined one ſhilling, the C. J. admitted him as 
a witneſs for the other. | | a 


Bull. N. P. ibid. 


Rex v. Fletcher. 
I Str. 533. 
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But if any perſon be arbitrarily made a defendant, in Bull. N. P. 28g. 
order to prevent his teſtimony, it is ſaid, that if there is | 
no evidence againſt him, he may be ſworn and examined 
as a witneſs; but quære, If there ſhould not be a verdict 

taken for him, as it ſaid before, that a defendant cannot Dormer v. 
be a witneſs on either fide? and in this caſe it is ſaid, 1 * 
that if a material witneſs for the defendant in ejectment Bull. N. P. 285. 

be made a defendant, the right way is for him to let judg- [ 710 J 
ment go by default; for if he pleads, and by that means | 

admits himſelf to be tenant in poſſeſſion, the Court will not 

on motion afterward ſtrike out his name; but in ſuch caſe, 


i he conſents to let judgment go againſt him for /o much as 


he is in poſſeſſion of, there ſeems no reaſon why he ſhould not - 
be admitted as a witneſs for another defendant. | 


cc If an action is brought againſt one defendant for a 
4 cauſe of action ſimul cum others, thoſe perſons may be 

« witneſſes for the defendant; but aliter, where they have 
« been made parties to the ſuit.” . 


In treſpaſs the defendant pleaded ao non, & c., for that poplet v. James, 
Richard Mawſon named in the ſimul cum, paid the plaintiff ky 8 - 3 
a guinea in ſatisfaction; on iſſue thereon, the defendant OO eto 20. 
produced Mawſon, and C. J. Eyre admitted him as a good 
witneſs; for what he was to prove could not be given 
in evidence in another action, and in effect he was making 
himſelf liable by ſwearing he was concerned in the treſpaſs. 


But it was decided in this caſe, that if the plaintiff could Reaſon v. 
> * Ewbank. 

prove the perſons named in the mul cum in the treſpaſs Hil. 1 G. 1. 
guilty, and parties to the ſuit, which muſt be by pro- per Bur. Juſt. 
ducing the original or proceſs againſt them, or proving an 2238 0 
ineffectual endeavour to arreſt them, or that the proceſs was 5 bo 
| loſt, the defendant in that caſe cannot have the benefit of 

their teſtimony, _ . 


9. But though intereſt is thus a complete objection to the 
competence of a witneſs, yet it is to be taken with ſome 
exceptions. $298 OE 


I. In criminal proſecutions a party intereſted may be a witneſs. 


It was formerly held, That where a party liable to a civil 
cauſe of action preferred an indictment for the ſame cauſe 
of action, in order to defeat it, that ſuch perſon was an in- 
competent witneſs, | | | 


And accordingly, in an information for a cheat, the caſe Rex v. Whiting. 
was that the defendant had a promiſe of a note for 51. from _—_— 
his mother-in-law, but by ſome flight got her hand to one for © M 
loo l.; it was ruled by C. J. Holt, That the mother-in-law 

could not be a witneſs, being concerned in the event of the 

ſuit, for that if ſued on the note for 1001, a conviction of 

dhe defendant on this indictment would influence the jury, 
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though the conviction could not be given in evidence before 
es e * 90 in an indictment for perjury in an anſwer to the ex. 
2 Stra. 1043. Chequer, by which the defendant ſwore that a note on which 
_ 9 * he had ſued the plaintiff was to be put in fuit, and that there 
> Stra, 2x04. Was no agreement by which he bound himſelf not to ſue the 
*[{71i1 ] plaintiff, who had filed an injunction: bill in the Exchequer 
| on that ground: Lord Hardzvicke, C. J., refuſed to allow the 
plaintiff to be a witneſs. TE Oe 
In an inditment for perjury in what the witneſs ſwore 
PE Cal. Nh. on a former trial, the party againſt whom the verdict went in 
97. c csonſequence of ſuch teſtimony was held to be inadmiſſible, 
| until he had paid the debt and coſts in that action, as in caſe 
of a conviction, a court of equity would relieve him againſt 
the judgment given in that action, it having been obtained 


by perjury. PEE 
Bela“ Mans- But ſince theſe caſes, great light has been thrown upon 
4 Burr. 2255, the diſtinction between intereſt which affects the competency 
— of a witneſs, and influence which only goes to his credit. 
In the caſe of Rex v. Bray, Hil. 1736., Lord Hardwicke 
ſhook the authority of the King v. Whiting, and that of the 
King v. Nunez, which he himſelf had decided; and after- 
wards in the caſe of the King v. Broughton, 2 Stra. 1 229., 
C. J. Lee over-ruled the caſes of Rex v. Whiting, Rex v. 
Nunez, and Rex v. Ellis, above cited, | E: | 


'The rule, therefore, as laid down by Lord Mansfield, was, 
„That the queſtion in a criminal proſecution being the ſame 
« with a civil cauſe, in which the witneſs was intereſted, 
«« went generally to his credit, unleſs the judgment in the 
« proſecution where he was a witneſs could be given in evi- 
e dence in a cauſe in which he was intereſted:” in which 
caſe I conclude he would be incompetent. TE. 


Abrahams . .. Therefore an action on an uſurious contract, to prove the 
vit e gi uſury, the borrower of the money was called: after having 
4 Burr. 2257, . | . | | 

proved the uſury, he was objeCted to as incompetent, unleſs 
the repayment of the money was proved, and that he was net 


competent to prove the repayment of it; but it was reſolved, 


Shank g. f. v. | 
Payne. That he was a competent witneſs to prove payment of the 
conti. 633% money borrowed; for neither what he ſworein this action, nor 
3 the recovery, could be evidence in an action of debt for the 


money; and it was alſo held, That he was competent to 
prove the uſurious tranſaction, though it would be liable to 

a different conſideration, if the defendant could produce the 

ſecurity, or prove the debt unpaid. | x 


But though it is ſaid that in the King v. Bray, ſupra, it 
& was firſt held, That a perſon intereſted was admiſſible 33 


« a witneſs, yet that ſecms not correct; for in many caſes 
. A Cele 
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5 4 


u before that time, a perſon intereſted was admitted as a 


_ « witneſs in caſes of neceſſity.” 

For where in an indictment for a cheat done to J. S. 

| by impoſing upon him a quantity of beer, mixed. with 
vinegar and grounds of coffee, for port wine; C. J. Holt 

allowed FJ. S. to be a witneſs to the fact on the trial; 

for that in ſuch private tranſactions nobody elſe could be 


Rex v. Mace 
kartney. 

Salk. 286 
Mich. 2 Ann. 


a witneſs to the circumſtances of the fact but he who ſuf- 


fered. 1 

2 80 on an indictment for tearing a note, whereby the de- 
fendant promiſed to pay A. B. ſo much; A. B. was produced 
as a witneſs; he was objected to on the ground that he was 

ſwearing to ſet up his own demand, becauſe that if the de- 


|  fendant was convicted, the Court would compel him to give 


a new note; but C. J. Pratt admitted him. 


So in this caſe it was ſaid by C. J. Holt, That if a woman 
give a bond or note to a man to procure her the love of 
F. S. by ſome ſpell or charm; that on an indictment for a 


Rex v. Moiſe. 
1 Stra. 595. 
Trin. 10 G. 2. 


*[ 712J 


Per Holt. 
7 Mod. 119. 


cheat, ſhe ſhall be a witneſs, though it goes to invalidate and 
deſtroy the bond or note; for the nature of the tranſaCtion 


admits no other evidence. 


2. „ A ſecond deſcription of perſons intereſted who are 
legal witneſſes, are thoſe 20% by fatute are declared to be 
« ſo, notwithſtanding the intereſt : or thoſe whom the policy 
of ſtatutes giving them an intereſt requires to be ſo ad- 
* mitted,” Py. ; „„ . 
1. As by ſtat. 27 G. 3. c. 29. © It is enacted, That in 
« actions on penal ſtatutes, inhabitants of any place or pariſh 
are good witneſſes to prove the offence, notwithſtandi 


Rex v. Davis; 
6 T. Rep. 177. 


the penalty be given to the poor, or otherwiſe for the benefit f 
« the pariſh or place, provided the penalty does not exceed 


© twenty pounds. 


2. The inhabitants of the county at large being bound to 
repair bridges, except where any perſon is obliged to repair 
ratione tenure, in which caſe the inhabitants of the county 

could not be witneſſes on indictments for not repairing them; 

it was therefore enacted by ſtat. 1 Arn. 88., © That on all 

“ ſuch indiftments, either in the courts at Weſtminſter, or 


« at the Quarter Seſſions, the evidence of the inhabitants, 


being credible perſons of the town, corporation, county, 
Vor riding in which ſuch decayed bridges or highways 
<« leading to them lie, ſhould be taken and admitted in all 
TAL. e | 


By ſtat. 13 C. 3. c. 78., the Highway Act, the overſeer 
is by 5 69. declared to be a competent witneſs in all caſes of 
matters ariſing under the act, though his ſalary may ariſe in 
part out of the fines and penalties | 


/ 


| cc 3. By 


| 
| 
| 
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3. By ſtat. 8 G. 2. c. 16. 15. it is recited, © That no 
« perſon inhabiting within the hundred could be admitted 
& as a witneſs for or on behalf of the ſaid hundred on actions 


brought againſt them on the ſtatute of Winton it there- 


& fore enacts, that all ſuch perſons may be witneſſes in ſuch 
8 — es ; 

4. By ſtat. 3 4 W. 3. c. 11. it is enacted, « That in 
& all actions brought in the courts at Weſtminſter, or at the 


« aſſizes for money miſ-ſpent, or taken by the churchwar- 


te dens or overſeers of the poor, the evidence of the pa- 


é riſhioners, others than ſuch as take alms, ſhall be taken 


2 Hawk. P. C. 
433 | 
1421 


ec and admitted.“ 


*5, On an indictment for perjury, if the indictment is at 
common law, the party injured may be a witneſs (ante); but 
where the indictment is on the fatute, the party injured can- 
not, for the ſtatute gives him 101, | | | 

6. But the law has admitted many perſons to be wit- 
neſſes, whom intereſt might otherwiſe incapacitate, as in 
caſes of offences, for which a reward is given; as ſtatute 


4&5W. 3. c. 8. for apprehending highwaymen; 5 Ann. 


c. 31. for apprehending burglars, &c., notwithſtanding 
which the. proſecutors and perſons apprehending thoſe guilty 


of theſe offences, are good witneſſes on the indictments 


them. 


Rex v. Dy lone. 
Sitt. Weſt. Tr. 
7 Geo. 3. 

Onflow, N. P. 


257. 


Bull. N. P. 289. | 


Rex v. Ford. 
3 Salk, 690. 


Rex v. Phipps 
& Archer. 
Cambr. Per Lee, 
C. þ | 
Bull. N. P. 289. 


So where the indictment was againſt a Roman Catholic 
prieſt for aſſiſting in celebrating maſs; the proſecutor was 
produced as a witneſs, but was objected to, a reward being 
given to any perſon who ſhall convict a Popiſh biſhop or 
prieſt of that offence: but Lord 1onsfe!d over-ruled the 
objection, and ſaid it was the conſtant practice to admit 
the proſecutors on an indictment for a highway robbery or 
burglary, though they are entitled to the reward. | 


3. * A third caſe in which a party intereſted may be a 
&« witneſs is from neceſſity, where no other evidence can rea- 
it ſonably be expected to be had.“ | i 


As in an action on the ſtatute of Minton againſt the hun- 
dred, the perſon robbed may be himſelf a witneſs. Vid. 
Preamble, g 15 ſtat. 8 G. 2. c. 16. ante, 712. | 


So the party eſcaping may be a witneſs to charge the gaoler 
with an eſcape; for it is a matter privately tranſacted between 
the party and the officer, of which there could be no other 


evidence. 


So where the. queſtion was, Whether the defendants had 
a right to be freemen ? though it appeared there were com- 
mons belonging to the freemen, yet an alderman was ad- 


mitted to prove them no freemen, it appearing that none 
| | 1 5 but 
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but aldermen were privy to the tranſactions of the corpora- 
tion reſpecting the making perſons fre. | | 

| So where the queſtion was, Whether the maſter had de- 
ſerted the ſhip Se, without ſufficient neceſſity? a ſailor, 
who had given bond to the maſter (as a truſtee for the com- 


pany) not to deſert the ſhip during the voyage, was admitted 
an evidence for the maſter, it appearing that all the ſailors 


had entered into ſuch bonds. 


So where a ſon, having a general authority from his 


father to receive money, received a ſum of money belong- 
ing to his father, and gave it to the defendant: in trover 
for it by the father, the ſon was held to be a good witneſs 
by C. J. Holt, his teſtimony being corroborated by other 
eue 755 | Re 

4. © A fourth caſe in which a witneſs intereſted may be 
„ admitted to give his evidence, is grounded on 
&« zrade, and the uſual mode of buſineſs.” | 


As a porter is a good witneſs to prove the delivery of goods; 
a banker's clerk, the payment of money. | 
As where a banker's clerk had overpaid a bill, on aſumpſit 
brought for the money by the banker, the clerk was ex nece/- 
ſitate and from the uſage of trade admitted as a witneſs, 
though in caſe the money had not been recovered, he muſt 
have made it good. . „ | 
So a factor who made the agreement was held to be a good 
witneſs to prove the delivery of goods according to agree- 
ment, though he was to have a ſhilling in the pound; for he 


EL: 


Eaſt India Ccm- 
pany v. Goi- ' 
ling. 

16 G. 2. 

Bull. N. P. 299. 


the uſage cc a 


Bu'l. N. P. 289. 


Martin v. 
Horrell. 
1 Stra. 647. 


Dixon v. cow- 


per. 
3 Wilſ. 10. 


was a mere go- between, and fo might be a witneſs for either 


e | | 


And in a ſimilar cafe, where a perſon was employed to ſell 
a quantity of indigo for the plaintiff, and by agreement was 
to have for his own profit whatever ſum he could get for the 
indigo above 28. Gd. per pound, which price the plaintiff had 
fixed himſelf, and not an allowance of ſo much per cent. on 
the ſale, as was the uſual way; he was held to be a good wit- 
neſs without a releaſe, on the authority of the laſt caſe, 


$. © A fifth caſe in which an intereſted perſon may be a 
« vitnels, is where the party is become intereſted by his 
** own act, after the party who calls him as a witneſs has a 
right to his evidence.” „ | | 
As where in aſumpſit on a policy of inſurance, the de- 
fendant (the underwriter) produced one Bowden as a wit- 


Benjamin v. 
Porteus. 
2 H. Blackſt. 


590. 


* 


Bent. v. Baker, 
3 Term Rep 27. 


neſs, he had been the broker employed by the plaintiff to get 


the policy effected, and after it had been ſo underwritten by 
the defendant, he underwrote it himſelf ; on this ground he was 
objected to 


Vo, UL, 0 


(ante, fol. 705. ); but he was nevertheleſs held 
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Barlow v. 
Vowell. 
Skin. 586. 


Rex v. Fcx. 
I St. a. 65: 0 
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Rex v. Mayor 
of London. 

2 Lev. 231. 
Tamen quzere, 
If this caſe be 
law ? | 
Bull. N. P. 290. 
2 Vern. 317. 


Burton v. 
Hinde. 
5 T. Rep. 174. 


EVIDENCE. 


to be a competent witneſs : for having been employed As 


broker, from the nature of his ſituation he was the beſt wit- 
neſs that could be of the tranſactions; and therefore he 
ſhould not be allowed to deprive the parties of the benefit of 
his teſtimony by any act of his own; particularly as ſo by 
colluſion with the aſſured, by putting his name on the policy, 
he might defraud the other underwriters, by depriving them 
of the benefit of his teſtimony to facts which might avoid 
the policy. | FTT 

& For the objections in tlieſe caſes go only to credit.” 

As if a perſon be a witneſs to a wager, upon which an 
action is brought; if he has laid a wager on the ſame mat- | 
ter at the ſame time, he is not admiſſible as a witneſs; but if 
the wager was laid by the witneſs afterwards, he is a good 
witneſs. „ MS apy 


So on an indictment for an aſſault, it was proved that the 
proſecutor had laid a wager that he would convict the de- 
fendant; he was hcld to be a good witneſs, though it went to 
— ˙ F nos 

6. A party intereſted may be a witneſs where his inte- 
ce reſt is very remote or trifling.” 5 | 
As in the caſcs ante, fol. 705. 


So in this cafe, which was an information quo avarrant), 
for taking one penny per chaldron on all coals brought into 
London; the defendants preſcribed for the duty; freemen 
were admitted to prove the preſcription, it appearing that all 
the profits went to the mayor and ſherilfs, though they had 
it for the beneſit of the corporation of ze the freemen are 
all members; yet they having an intereſt ſo ſmall and ſo remote, 
were held to be admiſſible witneſſes, | | 


The above caſe is put with a re as to its legality; and 
it ſeems not to be law from the following caſe; — | 
In treſpaſs for breaking and entering the plaintiff's cloſe, 
which was formerly part of the waſte of King ſton, the de- 
fendant juſtified under a right of common : the plaintiff re- 
plicd an approvement under the itat. of Merton, which had 
been made by the corporation of King ſlon, who were lords 
of the manor, and had inclofed it out of certain waſte land 
in which the defendant and others had a right of common, 
reſerving a rent to the corporation. The iſſue was on the 


ſulſiciency of common left: to prove it the plaintiff offered 
to call certain freemen of the corporation ; they were objected 


to and rejected, and the plaintiff was nonſuited. On a mo- 
tion for a new trial it was contended that they were admil- 
ſible; 1ſt, Becauſe the ren? vw reſerved to the mayor and bail- 
is, and that therefore the freemen having no diſpoſition of 
the corporate funds, had no intereſt at all: 2dly, But if they 
had, that it was too minute to operate as an objection to their 

| | TREE | | teſtimony, 


EVIDENCE. 


teſtimony : but per Curiam — The rent muſt be reſerved to 
the uſe of the corporation, and therefore the objection mull 


prevail, however ſmall the intereſt. 


« So if the intereſt is triflino.” 
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On an information 9 warrants againſt the defendant as Rex v. Bray. 
mayor of Tintagel, iſſue was joined on this cultom, viz.— Hil. 10 G. 2, 


That at a court-leet, annually holden on the roth of Ocloler, 


Bull. N. P. 290. 
Rex v. Robins. 


the mayor for the year enſuing is to be choſen, and for that 2 Stra. 9069 
purpoſe two elizors are to be nominated, one by the mayor, 8 


. ED 24. ment. 
the other by the town - clerk; theſe elizors are to nominate 


twelve jurors, who are to preſent the mayor for the year 
enſuing, and in caſe the town-clerk refuſe to nominate his 
clizor, that then the mayor may nominate the ſecond 
elizorz the town-clerk did not nominate, upon which the 
mayor nominated P. Hoſkins : this man, and anther who pd 
ſerved as a juror, were offered as witneſſes at the trial to 
prove the cuſtom, but rejected in toto as incompetent z but 
fer Lord Hardwwicke, on a motion for a new trial, which was 
granted — The having an elizor 1s intended as a franchiſe in 
the borough; but in the elizor himſelf 7z 7s only an authority, 
and the execution of it paſt aud over. He ſaid he knew no 
caſe where a man who has acted under a bare authority has 
been refuſed to prove the execution of it: perſons who have 


been themſelves in office are often called to ſhew what the 


uſage is, what they did when in ollice; and yet, if their 
acts are not legal, they are liable to informations 2½ war = 
rails, OM N | | 


And in the laſt caſe, Ld. Hardiche recognized this caſe Champion v 


as good law, viz. that in an iſſue to try whether by the cuſ- Attinſons 
| Res | . | . 3 Keb. 90. 

tom of the manor, the tenants were to pay tines to the heir | 

or ſucceſſors of the lord during his minority, and be re- ad- 

mitted upon the death of the laſt admitting lord, e fexward 

was admitted to prove the cuſtom, though he had fees on the 


adnm{jron, 


So a perſon, who had ſold an eſtate without any covenant 
for good title or warranty, was allowed to be a witneſs to 
prove the title of the vendee. | 


x Stra. 445. ! 


7. © And laſtly, however a perſon may be intereſted, if T 716 ) J 


before he gives his teſtimony he parts with his intereſt 


« by a releaſe or otherwiſe, he is reſtored to his compe- 
0 ” | | 
tency. = 


As a legatee is a good witneſs agair/? a abi, for he ſwears Oxendo\ v. 
againſt his own intereſt, which he parts with by impeaching Penrice- 


vz 80 


- a legatee by a releaſe 1s a good witneſs to eſtabliſh a 1 Tur. 423» 
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Bent v. Baker. So in this caſe (ante, fol. 714.) where the broker, who had 
Term Rep. 27. alſo underwritten the policy, was called as a witneſs, and was 

objected to on the ground, firſt, That he expected to be called 

en for part of the expence of defending the action, in which he was 
called as a witneſs ; and ſecondly, That he had joincd the de- 
fendznt and the other underwriters in a bill in the Exchequer 
for a diſcovery of matters reſpecting the policy, and for 
avoiding the ſame, which bill was then depending, and to 
the expences of which he was liable; it was adjudged, That 
the defendant by executing to him a releaſe of all cots at laaw and 
equity, paying the plaintiff his coſts at law and equity, and pro- 

. euring the bill in equity to be diſmiſſed, reſtored him com- 

pletely to his competence. | 


Goodtitle leſſee So where in cjcAment by a deviſee under a will, one Heark, 
1 V- who was named executor in the will, and was alſo deviſee of 
Doug. 134. a reverſionary intereſt expectant on an eſtate for life, in ſome 
— v. Jol. copyhold lands part of the eſtate deviſed, was called as a 
* Rep. witneſs on the part of the plaintiff to prove the ſanity of the 
365 S. P. teſtator, which was impeached by the defendant; to obviate 
the objection of interelt, he had ſurrend:red his eſtate in the 
lands to the uſe of the heir at law, but he had refuſed to accept 
it: it was refolved, that by parting with his intereſt his com- 
petency was reſtored, nor fhould the heir, by refufeng to 
accept the ſurrender, deprive others of the benefit of his teſ- 
timony. . nnd. LL D 2g | 
Maſters 2. . v. But in this caſe, in an action gui 7am for uſury againſt the 
Drayton. defendant, who was aſſignee of Lightfozt a bankrupt z Light- 
- * PP: foot was called as a witneſs: on his voire dire, he conftefled 
that he had not obtained his certificate, nor repaid the mo- 
ney, but that the defendant had proved the debt under hs 
commiſſion; Lightfoot offered a releaſe of all claim of allow- 
ance, ſurplus, &c. to his athgnees, but he was nevertheleſs 
rejected as incompetent; for, notwithſtanding the releate, 
the defendant might ſtill arreſt him for the whole debt at 
law, | ff. 7 


C 717 ; 2. Of Perſons inadmiſſible as Witneſſes from Situ- 
ation, as ſtanding in ſome Relation to the 
CL Parties in the Cauſe. e 


Theſe are, 1. Counſel and attornies: 2. Huſbaud and 


1. How far Counſel and Attornies may be W itneſis. 


Lindſay v. Tal- 1. Counſel and attornies ought not to be permitted to di- 
8 e COVEF the ſecrets of their clients, though they offer them 
| Bull N. P. 284 ſelves for that purpoſe; and this is the privilege of the client, 
not of the countel or attorney; for- it is contrary to _ 

-I | | e pol 


| ____. EVIDENCE, 
policy of the law to permit any perſon to betray a fecret with 
| which the law has intruſted him. | 


2. © But the rule now laid down is t to caſes only 
« in which the facts to which the counſel or attorney is 


« called ae been communicated to him in the courſe of bu 72 neſts 
4 in inflrufting him profe/ſionally reſpecting the cauſe.” 


For 1ſt, „ A counſel or attorney may be called to prove 
« any fact or matter which they knew before their retainer ; 
« for as to that matter, they are in the ſame uation with 


other perſons,” 


. They may be called to prove 4 ful of their own TW 
| 1095 of which they might have had knowledge without be- 


ing 2 : countal Or attorney in the cauſe. 


As if the queſtion was concerning a raſure in a deed or 
will they may be examined to the queſtion, Whether they 


ever, /aww ſuch deed or will in a different plight ? for that is a fact 
of their own knowledge; but they ſhould not be examined as 
to any confeſſions their client may have made to them re- 


ſpecting it. 


So they may be examined as to the true time of the exe- 
cution of a deed, | 


So where in ejectment brought on an agreement, to which 
the defendant's attorney was a witneſs, he was ſubpœnaed, 
but refuſed to give evidence; in conſequence of which the 


plaintiiF was nonſuited: the Court granted an attachment 


againſt him; for a perſon atteſting any inſtrument is bound 
to prove its execution; nor it ſuch incompatible with his ſitu- 
ation as attorney for the oppoſite party. | 
In this caſe on an inditment for perjury, in an anſwer 
in Chancery, it was held, That his attorney, who was with 
the defendant when he took the oath, could nut be admitted 


m7 


Bull. N. P. 284. 


14d. Say & Sele's 


caſe. 

Mich. 10 Ann. 

Per Sir O. 

Bridgman, with 
advice of all the 

Judges. 


Bull. N. — 9 | 
Ibid, 


Doe v. An- 
drews. 


Cowp. $45. 


Rex v. Wat- 
kinfon. 
2 Stra. 1122. 


to prove the identity of the pcrſon, and the fact of his taking 


the oath; but it is ſaid by Lord Mansfield, Coup. 846. and 
Bull. N. P. 284. to be otherwiſe: on the ground that ſuch 
is a collateral matter, and not communicated to him by his 
client profeſſionaliy, but a fact which he might know of. his 
own knowledge. 


3. © 80 neither ſhall the attorney be obliged 2 produce 


161 


&« papers, or ſuch like, which may have been delivered to 


him by his client, as evidence againſt him; for ſuch would 
be equally contrary to the policy of the law.” 


Therefore on a motion for an attachment againſt the de- 
fendant, for not producing under a ſubpœna duces tecum, cer- 


tain vouchers which one Peach a client of the defendant's _ 
had produced before a maſter in Chancery; and this ſub- 


| pana duces tecum Was s for the purpoſe 1 founding a pro- 


T3 | ſecution 


Rex v. Dixon. 
3 Burr. 1687. 


ſecution ſor forgery againſt Peach ; Lord Mansfield and the 
reſt of the Court held clearly, That he was not only not 

\ | bound to obey the ſubpoena, but that, on receiving it, he 
ſhould have delivered the papers over to his client. 


4. „ So the facts to which the attorney is bound not to 
c. difcloſe mult be communications made by the client pending 
& rfhe ſiuil, as inſtructions to him in the conduct of it; for if 
ce matters are diſcloſed to him ter the end of the ſuit, though 
„ they reſpect it, he may be called on to give evidence of 
«-thelſe.,” | | | | : ER 


Cobden v. As where the preſent defendant had brought an action 
Kendrick. againſt the preſent plaintiff, on a promiſſory note for 1501., 
4 lerm Rep. and had obtained an interlocutory judgment, and executed a 
8 writ of inquiry, but had compromiſed it before execution, by 


taking part of the money from the plaintiff, and his warrant 
of attorney to confeſs a judgment for the remainder. Beſore 
this became due, Kendrick told Allen his attorney, that he was 
glad it was fettied, for that he had only given 1ol. for the 
note, and that he knew it was a Jottery tranſaction. This 
action was therefore now brought to recover back the money 
paid by Colden on ſettling the firſt action, on the ground of 
want of conſideration for the note; and its being known to 
" Kendrick when he took it. Allen was called as a witneſs, and 
objected to; but Lord Acmzon admitted him, holding the 
above diſtinction as to the mode and time of the communi» 
cation; and the Court of K. B., on a motion for a new 
trial, concurred in the diſtinction. _ | 


. And this privilege is ſtrictly confined to perſons act- 
« ing in the ſituation of attornies or counſel in the cauſe, 
& and cannot be extended to others, though profeſſionally 
& and conſidentially employed.“ | 


Wilſon v. For where in an action againſt the defendant, for bri- 
Kaſtall. bery at the eleftion for Newark-upon-Trent, by himſeif 


4 ermiSep.. and his agents, one of whom was one JW. Handley ; M. 
Pr. dley was called and examined as to certain! ived 
[ 719 ] Handley was Called an examine as to certain letters receive 
from the deſcendant reſpecting the election: theſe letters 
were proved to be in the hands of Mr. B. Handley, an attor- 
ney: he was called, and proved that he had received then 
from a Mrs. Ilaudley, who had them from I. Hanaley ; but 
W. Handley knew of his having them, and deſired him to 
deſtroy them. He further proved, that he was not con- 
cerned as attorney for W. Handley (nor could he, being un- 
der-ſheriff) in any cauſe whatever, neither had he employed 
any attorney for V. Handl:y, but that W. Handley had con- 
ſulled him confidentially in his profeſſion, and had applied to hin 
befere and after the receipt of the letters : that he conſulted both 
with W. Handley's attorney by his direfion, and with W. 
Hangley himfelf; and that Fheſe letters were communicated 19 
bim in conſequence of the defendam”s conſulting him gie | 


| e EVIDENCE. | 719 
The Court held clearly, That B. Handley was not privileged 

as an attorney to withhold the letters as evidence on the 
trial. = Es 
And the attorney or counſel is not only prevented from Per Buller, Juſt, 
diſcloſing any matter communicated to him by his client, — . 
where the action 1s againſt his client, but cannot give evidence | 
of it in any caſe whatever ; therefore it was agreed in the laſt 
caſe, that had B. Handley been conſidered as the attorney of 
W. Handley, he could not have given the letters in evidence 


againſt Rajtlall. „ ee Os 
6. But an attorney may be called merely to prove his 
client's hand-writing to a note, or ſuch inſtrument, as I have 
ſeen in pradtieee.. = | 


So where to a debt on bond the defendant pleaded uſury, 2 N 
„ N.. C. 


and to prove it called the plaintiff's attorney; it was objected 10 
to as a caſe of confidence; but Lord Kenyon ruled, That it was 
not within the rule, which extended only to caſes of matters 
communicated by the client, but not where he himſelf was 

a party to the original tranſaction; that did not come to his 
knowledge by communication from his client, and he was 
liable to be called to prove it. e | 


7. And this privilege of not being compellable to divulge Ducheſs of 
ſecrets profeſſionally diſcloſed to them, is confined to e eee 
attornies and counſel only, and does not extend to perſons of 3 3 
ether profeſſions : for where on the trial of the Ducheſs of 

King flon, Sir Ce/ar Hawkins, the ſurgeon, was called to 

ſpeak to ſome matters wherein he had been employed as a 

ſurgeon by the Ducheſs, and objected to ſpeak to them, he 

was ordered by the Court to do it, they holding that he had 


no ſuch privilege. 


2. How far Huſband and Wife may be Witneſſes. 


1. Theſe being one perſon in the conſideration of the law, Co. Lit. 6. bz 
and their intereſt abſolutely the ſame, they cannot be wit- | 
neſſes for each other, nor againſt each other, on account of its 

being likely to create diſputes, and ſo againſt the policy of 
marriage. | 5 | | 


In this caſe, which was an action by he plaintiff} as a feme gentley v Cook. 
ſole for goods ſold, Sc.; the defendant called the huſband Trin. 24 C. 3. 
as a witneſs to prove that ſhe was a married woman ; he ö 
was admitted, and the plaintiff nonſuited; but the Court [ 720 1 
ſet 5 the nonſuit, holding him to be an inadmiſſible | 
witneſs, og EE nol 


_ © not on the ground of intereſt.“ 


2. 4e And this rule is founded on the policy of the law, 


720 EVIDENCE. 
Davis v. Din- For where in an action againſt the ſheriff of Monmouth, 


8 1 to recover certain houſehold goods, taken by him under an 
©. PP. execution againſt 7. Lewis, on the ground that thoſe goods, 


under the marriage-ſettlement of F. Lewis, had been ſet- 
tled to the ſole and ſeparate uſe of J. Lewis's wife; and the 
action was by the executor of the ſurviving truſtee: . Lewis 
was called as a witneſs, and was admitted on the ground that 
he came to ſwear again? his own intereſt; as by ſhewing the 
goods not to be his own, he was prevented from diſchargin 
by them the execution again{t himſelf: but the Court held, 
That he was in:dmilſible, as coming to give evidence on a 
matter reſpecting the intereſt of his wife; and that inte- 
reſt made no part of the queſtion, which was general, 
that in no caſe huſbands or wives could be wine for or againſt 
each other. 


ol 


3- © So in queſtions tending to criminate the huſband, 
& the wife is an inadmiſſible witneſs; ; and vice verſa.” 


Rex v. Cliviger. Therefore where the queſtion was concerning the ſettle- 
2 Term Rep. ment of a pauper, which ſettlement was claimed as being 
-- 03 Wa the wife of James Whitehead; the marriage was proved, 
Harper. but it was inſiſted on the other fide that J. W. had a for- 
d. Raym. 752. mer wife (Ellen) living: he denied that he ever was mar- 
N ried to Ellen; upon which it was propoſed to call her: but 
ſhe was held clearly not to be a competent witneſs, for her 

evidence went to criminate her huſband, by proving him 


guilty of bigamy ; ſhe therefore was rejected. 


Mrs. Rudd's But where on an indictment a woman was called as a wit- 
caſe, Leach, neſs, ſhe was aſked if ſhe did not expect that the conviction 
Crown Cal. 134. of the priſoner would not contribute to procure her huſ- 
| band's pardon, who was then under a capital conviction ? 
ſhe ſaid, he hoped it might: this it was held went to her 
credit, not to her competence. This witneſs was Mrs, Per- 
reau, Whoſe huſband had been convicted on the evidence of 

Mrs. Rudd. 


But this rule admits of ſome exceptions. 


Raym. 1. As, 1. In caſes of high treaſon, the wife may be admitted 
Contra Frownl. ag a witneſs againſt her huſband, becauſe the tie of alle- 


47 "7? og giance is more obligatory than any other. 


Er parts James, _ 2. By ſtat. 5 G. 2. c. 30. the wife of a backs may be 
1 b. Wm. 611. examined as a witneſs touching his eſtate z but not as to 
victd v, Curtis. » tiny thing further reſpecting his bankruptcy : nor as to the 


Cowp. $29. 
* 1 727 ] act of bankruptcy where or how committed. 


Bull 4 p. 287, 3. On an indiment on 1 Jace 11. Ar marrying a food 
L voie, the jirſt being living, the firſt wife cannot be a witneſs, 
the ſecond may; 25 the econg nn. is void, 


bo d* 


4. woman taken away by force and married, may be a 
witneſs againſt the huſband, under ſtat. 3 H. J. c. 2. againſt 
the ſtealing of women; for a contract obtained by force has 
no obligation in law. | OR On e | 


EIn cafes of perſonal torts by the huſband againſt the wife, 
ſbe may be admitted as a witneſs againſt him; and vice 
927 | HOES = 


In Lord Audley's caſe, the wife was allowed to give evi- 


| dence againſt the huſband, to prove his afliſting in a rape on 


her. 


80 in an indictment againſt the huſband for an aſſault on 
his wife, Lord Raymond admitted the wife to be a witneſs 


againſt him on the authority of the laſt caſe. 


So the wife 1s always permitted to ſwear the peace 


againſt her huſband : and her affidavit has been permitted to 43 


beread on an application to the Court of King's Bench, for 
an information againſt the huſband, for an attempt to take 
her away after articles of ſeparation: and it would be 
ſtrange to permit her to be a witneſs to ground a proſecu- 


trial, 


6. * In actions betaveen other parties, the wife has been per- 


Tt 


Fullwood's cafe, 
Cro. Car. 488. 


Lord Audley's 
caſe. | 
Hutt. 116. 


Rex v. Azire. 
1 Stra. 633. 


2 Hawk. P. C. 


2. 
Lady Lawley's 
caſe. 

Bull. N. P. 287. 
Rex v. Marx 
Mead. 


a b 1 Burr, 542. 
tion on, and afterwards not permit her to be a witneſs on the | 


« mitted to give evidence to diſcharge one of the parties, by 


« charging her huſband.” 


As in an action for wedding-clothes furniſhed to the wife, 
and brought againſt the huſband, the defence was, That they 
were furniſhed on the credit of the wife's father; and to 
prove it, the wife's mother was called and allowed, though 


= 


it went to charge her huſband, 


* 50 her declarations have been admitted as evidence to 
charge the huſband,” Re ED 


As where it was for nurſing the defendant's child, the 
Chief Juſtice allowed the declarations cf the wife, that ſhe 
had agreed to pay four ſhillings a week, as good evidence to 
charge the huſband 


by women. 


3 ſuch matters being uſually tranſacted 


Williams v. 
Johnſon. 
1 Stra. 504 


« But it ſeems doubtſul if this laſt caſe is law, and if 


the exception ſhould not be confined only to cafes where 
* the action is between other parties; for in fact to admit 
„the declarations of the wife to third perſons as evidence 
* againſt the huſband, is admitting her teſtimony againſt the 
© huſband; and ſo it has been held.” | 5 


As where in treſpaſs for taking dung: on the croſs-exa- 
mination of a witneſs, a queſtion was aſked tending to 
ihew that the plaintiff's wife had acknowledged that the dung 
lad been fold by the plaintiff to the defendant ; this queſtion was 

OG | ; __ objeQed 


1 


Kerſlake v. 
Shepherd. 
Exeter Lent Aff. 
1780, MSS, 


* 
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Hillv. Hilladm. 
2 Stra. 1092. 


Alban & ux. & 
al. v. Pritchett. 
6 T. Rep. 680. 


Co. Lit. 6. 4. 


Hill Ve Wood. 
Lent Aſſ. 
Maidſtone, 
1789. MSS. 


Commins v. 
Mayor and Eur- 
geſſes of Oak- 
hampton. 
Sayer, Rep. 45» 
I Wilſ. 332. 

S. C. 
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objected to, as it was making the wife evidence againſt her 


huſband. Juſt. Nares was of that opinion, and S 
the evidence. : 


So in an action for wages earned by the 'w ife of: the 
plaintiff from the defendant's inteſtate, the Chief Juſtice 
would not allow the wife's owning the receipt of 201. to be 
given in evidence againſt the huſband. | 


Again, where the huſband ſued in right of the Tife as 
executor jointly with her; it was held, That her declarations 
were inadmiſhble. | | 


4- © But no other relation ſhall exclude perſons from be- 
« ing witneſſes, though their ſituation my go ſome what to 
& their credit.” 


1. In an action of aſſault, a woman was called to prove 
the caſe: the counſel for the defendant aſked her on her 
woire dire, if ſbe was not wife to the plaintiff? the anſwered, 
No; ſhe was then aſked, if ſhe did not live with him as bs | 
wife? This queſtion was objected to, as it could go only 


to her credit, not to her competence; and therefore could 


not be atked on a wire dire; and it was ſaid, That Lord 
Kenyon had ſo ruled it at the laſt fittings : Juitice Gould was 
of that opinion, and that ſhe might have refuſed to anſwer 
it ; whereupon ſhe was examined in chief : but another wit- 
nefs being afterwards called, the Judge ruled, That he might 
be aſked if the former witneſs and the plaintiff did not live 
as man and wife? | =o 


2, In the caſe of . and children it is the ſame. 


As where in an action for refuſing to admit the plain- 
tiff to the freedom of the corporation; at the trial the 
queſtion was, Whether there vas a certain cuſtom in the bo- 
rough to entitle the eldeſt ſons of freemen to their free- 
dom ? under this the plaintiff claimed to be admitted, 
the corporation inſiſting that it was only by fervituc:; 
and whether the plaintiffs father, who had obtained his 


freedom by ſervitude, was an inadmiſſible witneſs to prove 
the cuſtom? Per Ch. Juſt. Lee Mere relationſhip, how 


near ſoever, does not go to the competency of a witncls, 
unleſs there be a veſted intereſt in the matter in queſtion; 
though it may go to the credit of the witneſs. In the 
preſent caſe, the father had no intereſt in the matter in 
queſtion, nor could he at any future time become inte- 
reſted, the freedom of the corporation not being tranſmiſ- 
ſible; it rather made his franchiſe leſs valuable, by opening it 
to others, who might claim as the ſon did. 


How far a father and mother may be admitted to prove tho 


legitimacy of their e it is ſettled, 


„ Tha 


EVmEN Rx. = 
| That the declarations of a father or mother ſhall never be 
admitted to baſtardiae the iſſue born after marriage but they 
may be witneſſes to prove when the iſſue was born, and to 
ſew whether it was born before or after marriage: ſo 
neither ſhall they be permitted to prove want of acceſs or 
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Per Lord Mans. 


field. 


Cowp. 592. 


no connection; for ſuch would be indecent, immoral, and 


his oath is of no weight. 


ther. 


impolitic. 


et But they may be in all caſes witneſſes to prove the le- 


« gitimacy of their children. | 


As in Pendrel v. Pendrel, coram Raymond, which was an 
iffue out of Chancery, to try whether the plaintiff was heir 
to T. O.; the marriage and birth being admitted by the order, 


the mother was admitted to prove that the father had acceſs 
to her. | „„ 5 | „„ 


80 in Lomax v. Lomax, the mother was admitted to prove 


Bull. N. P. 287. 
Vid. ante chap. 
of Ejectment. 


Idid. 


the marriage: and in an ejectment againſt Sarah Brodie, at 


Hereford, 1744, Juſtice Wright admitted the father to prove 
the daughter legitimate, her title being as heir to her mo- 


3. Of Perſons inadmiſſible as Witneſſes, on account 


of Crimes, or being ſtigmatized by Law. 


Theſe are, 1ſt, On account of conviction for certain 


crimes to which the law has annexed the puniſhment of 
infamy: 24, On account of religious tenets or principles 
which deſtroys their credit in a court of juſtice, 


1, Of Perſons infamous, on account of Conviction by 


Law for Crimes. 


1. The crimes of this deſcription are treaſon, felony, and 
what is denominated crimen falſi: as perjury, forgery, or the 
like: for where a man is convicted of theſe glaring crimes, 


So ik attainted of a falſe verdict, or of a conſpiracy. | 


But outlawry is no diſqualification of a witneſs, for ſuch is 


puniſhed by Joſs of property only, not of reputation; and ſo 
does not affect their credit as witneſſes. | 


On a rule for an attachment i, granted on the affidavit 
of the defendant, the other party ſhewed for cauſe, that the 


_ defendant had been convicted of forgery, and ſtood in the pil- 


lory, and produced the record, and an affidavit of the identity 
pf his perſon. Per Cur. The rule mult be diſcharged; for 


Co, Litt. 6. 


Ibid. 
Co, Litt. 6. ; : 


Walker v. 
Kearney. 
2 Stra. 1148, 


OT. 724 J 


We cannot ſuffer the affidayit to be read, So in another 


Cale, 


1724 


Priddle's cafe. 
| Leach, Cr. Cat. 
382. 


Bull. N. P. 292. 
Co. Litt. 6. 6. 
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eaſe, the affidayit of one convicted of forgery to hold a de. 


fendant to bail, was refuſed to be read. | | 
SO a perſon covicted of a conſpiracy, is an inadmiſſible 


witneſs. 


2. The common puniſhment that marks the crimen falf, 
is being ſet in the pillory ; and therefore anciently they held, 
that no man who had been jet in the pillory could legally be a wit- 
neſs ; but the rigour of this rule is now abated, and it is now 


held, 5 


Rex v. Ford. 


Mackinder's 
caſe. 

H. 27 Geo. 2. 
C. B. 

Bull. N. P +2 92. 


Rex v. Crofby. 
2 Salk. 689. 


Salk. 689. 


Rex v. Ford. 
2 Salk. 691. 
3 Reſ. 
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2 Salk. 689. 


Bull. N. P. 292. 


That it is the canviction of the crime, not the nature of the 
puniſhment, which makes the party infamous; and there- 
fore where the witneſs had been convicted of barratry and 
ined, but not ſentenced to ſtand in the pillory, that he was 
incapacitated from being a witneſs on account of the infamy 
of the crime. FTI e | | 


3. So the magnitude of the crime makes no difference; 
for a perſon convicted of petty larceny is equally infamous, 
and as ſuch as inadmiſhble a witneſs as one convicted 
of grand larceny ; for both are felony: but it is now en- 
acted, by ſtat. 31 G. 3. c. 36. That a conviction for 
« petty larceny ſhall not incapacitate a man from being a 
« witneſs.” : 1 5 


4. But if a perſon be convicted, and have an infamous 
judgment; as to ſtand in the pillory, ex gr. it is not ne- 
ceſſary that he ſuν,ꝭs have actually flood there ; for it is the 
judgment to ſtand there that renders him infamous, not ſut- 
fering the puniſhment, „„ eo 


5. But a general pardon reſtores the competence of 2 
« witneſs of this deſcription, under the following diſtinc- 
cc tions 8 e - | | 


That where the diſability of being a witneſs is part of tht 
judgment itſelf, there the King's pardon ſhall not remove 
it (as in the caſe of perjury on the ſtatute); ſor by the ſta- 
tute, it is part of the puniſhment that the perſon be infi- 
mous, and loſe the credit of teſtimony; therefore if a per- 
ſon be convicted under the ſtatute, the king's pardon can. 
not reſtore him: but where zhe diſability is a conſequence 5 
the judgment, in ſuch caſe the king's pardon ſhall reſtore 
the perſon to his competence of being a witneſs: 2s 
the indictment is for perjury at common law, in ſuch caſe 
the king's pardon ſhall reſtore the party, for the infawny i 
the conſequence, not a part of the puniſhment. © | 
But a pardon by act of parliament will reſtore in all caſcs; 
and a burning in the hand amounts to a ſtatute-pardon. | 


EVIDENCE: 


| 6. And as to how theſe objections are to be uſed at trials, 
it is ſettled, That where a witneſs has been pardoned, and 
afterwards is called as a witneſs, and objected to on ground of 


his having been convicted, he muſt produce his pardon under 


the great ſeal ; for letters under the king's jign manual are not 


ſuſfcient, being rather evidence of the king's intention to 
pardon, than a pardon itſelf, _ ES 26 

So the party who would avail himſelf of the incompe- 
tency of the witneſs, on account of a conviction, ought to 
have a copy of the conviction ready to produce in court. 


7. « But it ſeems that the affidavit of a perſon ſo con- 


c victed, may be read in the caſe of the perſon himſelf 


« where he is a party.“ 


For where the defendant had been convicted of perjury, 
and in a ſubſequent caſe of a judgment againſt him, it was 
moved to ſet it aſide on his athdavit, and it was oppoſed on 
the ground that he was convict of perjury: but per Holt 
Muſt he therefore ſuffer all injuſtice, and have no way to 
help himſelf? and he allowed the affidavit to be read ac- 
cordingly. | 1 5 | ; 


But it can only be read ir defence of a charge, not in ſupport 
of a complaint, SR 5d 


8. As to how far particeps criminis is a good witneſs, it is 


ſettled, 


That a particeps criminis is a good witneſs in many caſes : 
2s for the plaintiff in treſpaſs, though he is left out on pur- 
poſe to make him a witneſs; and a recovery againſt the de- 


_ fendants in the action is a good bar as to him. 


Therefore in an information for bribery at an election, 
brought on ſtat. 2 G. 2.; the perſon bribed, and who had 
taken the bribery-oath, was called as a witneſs: he was ob- 


jected to as a particeps criminis, and on the ground that the 
tendency of his evidence was to diſcharge himſelf, as the 


ſtatute exempts from the penalty any perſon diſcovering. 
another guilty of the offence: but it was held, That a 


particeps criminis was in many caſes a good witneſs, even 


m5 


Gully's caſe. 
| Leach,Cro. Cal. ; 
101. 


2 Salk. 461. 


Davis & Carter's | 
caſe. 
2 Salk. 461. 


Charleſwortlis 
caſe, quoted in 
Walker v. 


Kearney. 


2 Stra. 1143. 


Bull. N. P. 286. 
Per Deniſon. 
Juſt. Sayer's 
Rep. 290. 


Buſhv. Ralling. 
Sayer's Rep. 
2$9. quoted per 
Ld. Mansfield. 


Cowp. 199. 


to obtain a reward or pardon for himſelf; and beſides, that 


unleſs a particeps criminis was admitted as a witneſs, the 


ſtatute would be of no avail, as ſuch tranſactions ate ge- 
nerally matters of ſecrecy: and Jult. Deniſon cited a cale, 
wherein Ch. J. Eyre admitted ſuch a witnels. | 


So where a clerk had embezzled money and notes-of his 
maſter, which he had laid out with the defendant in illegal 


inſurances in the lottery ; on an action brought by the maſ- 
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Clerk v. Shee a 
al. Cowp. 197. 


ter, he was allowed, on receiving a releaſe, to be a good 
| | Re | _ | | | + witneſs, : 
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126 


2 Hawk. P. C. 


434+ 


Bull, N. P. 202. 


Cowp. 390. 


Rex v. Gilham, 
Eſp. Caſ. N. P. | 


285. 


White's caſe. 
Leach, Cr. Caſ. 
368. 


if he be actually pardoned, or if he has no promiſe of par- 


| thoſe perſons who told hes would come to the gallows: 


chiſm, was altogether ignorant of the obligation of an 


petent. 


truth. 


ſerting, that he conſidered himſelf as a member of the eſta- 
bliſhed religion and bound by its precepts, Lord Kenyon 3 


5 : EVIDENCE. 
witneſs, to prove that the money and notes had been ſo dic. 
poſed of by him. 5 | | 


In criminal proſecutions, according to the opinion of ſome, 
a particeps criminis can only be a witneſs in two caſes, vjz, 


don: but others have holden, that ſuch a promiſe will he 
no exception to his competency, but only to his credit; there. 
fore in Sayer's caſe, the Court refuſed to let a witneſs he 
examined on a voire dire, whether he had ſuch a promiſe or 
= BY e 1 5 8 


2. Of Perſons infamous on account of their Religious 
Tenets or Principles. 


Perſons of this deſcription are rejected, on the ground, 
that as it is neceſſary to have reſource to the ſanction of an 
oath, perſons denying the being or attributes of the Dietz, 
muſt conſider themſelves as not bound by the obligation of 
an oath, and therefore are not credible. | 


1. Such is the caſe of inſidels or diſbelievers, who are in- 
admiſſible as witneſſes, 8 | 


Therefore where on an indictment for horſe-ſtealing, 
a witneſs was produced, and being examined, he ſaid, That 
he had heard that there was a God; and believed that 


but he acknowledged that he had never learned the Cate- 


oath, a future ſtate of rewards and puniſhments, the 
exiſtence of another world, or what became of wicked 
people after their death; the Court rejected him as incom- 


2. But it is not neceſſary that a perſon ſhould profeſs the 
Chriftian Religion: Jews are daily admitted, ſo are perſons of 
other religions; it is ſufficient if they profeſs a religion and 
belief in the Deity, which will be a tie on them to atteſt the 


Therefore perſons of different religions are to be ſworn ac- 
cording to the ceremonies of the religion they profeſs; Jew! 
are ſworn on the Old "Teſtament, ö 


Where a witneſs was ſworn on the New Teſtament, who 
admitted that he was born a Jew, but the tenets of which 
religion he had never formally abjured, and was never bap- 
tized or admitted into the Chriſtian church; yet, on his al 


' EVIDENCE. 
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tim to be an admiſſible witneſs, though he had taken the 


oath in manner mentioned, | 


So on a complaint made by Jacob Fachina againſt Ge- 


neral Sabine, as governor of Gibraltar, Alderaman Ben Monſo, 


a Mer, was produced as a witneſs, and ſworn upon the 
Koran, without any objection. 5 = 


So in this caſe a Gentoo was ſworn as a witneſs according. 


to the ceremonies of his religion, and admitted. 


3. Perſons excommunicated cannot be witneſſes; for being 
excluded from the church, they are ſuppoſed to be under the 
influence of no religion. | | 


Zy ſtat. 3 Fas. I. c. 5. it is declared, © That Popiſb re- 
« cyſants convict ſhall ſtand to all intents and purpoſes diſ- 
« 2bled, as a perſon lawfully excommunicated :” upon which 
it has been conteſted, that theſe ſhall alſo be excluded as 
witneſſes: but Serjeant Hawkins, P. C. vol. 1. fol. 23, 24. 
contends, that is too ſcvere a conſtruction of the ſtatute, 
which ſhould only extend to a diſabilty to bring actions. 


4. Of Perſons inadmiſſible as Witneſſes, from Want 
ns ok Diſcretion: - Ou 


Of this claſs are perſons non compoc, idiots, madmen, and 
children whoſe age incapacitates them from difcriminating 
between right and wrong. 1 


With regard to children, there ſeems to be no time ſixed 
wherein they are excluded from giving evidence: but it will 
| depend in great meaſure on the ſenſe and underſtanding 
of the child, as it ſhall appear on examination in court. 


On an indictment for aſſaulting an infant of five years old, 


| with an intent to commit a rape; it was held, That the 
child might be admitted as an evidence, if ſhe appeared to 
have any notion of the obligation of an oath; and it was 
agreed by all the Judges, that a child of any age, capable of 
diſtinguiſning between good and evil, might be examined 
upon oath; and that, therefore, evidence of what ſhe had 
laid ought to be received. | 9 | 


otherwiſe ruled by very high authorities. 


But, however, this point ſeems formerly to have been 


The defendant was indicted for a rape on a child of fix 
years old, and Lord Chief Baron Gilbert refuſed to admit the 
child as an evidence: ſo he was acquitted. But at the ſame 
aſſizes he was indicted for an aſlault, with an intent to 
commit a rape: and it coming on to be tried at the next 
aſſizes, before Lord Raymond, the child was produced as a 
witneſs; and it was attempted to diſtinguiſh the caſeꝭ that 


2 Stra · 1004. 
At the Council, 
preſent the two 
Ch. Juſtices. 
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Omichunde. 
Parker. | 
I A tk; 2 1. 


Buh N. P. 292. 
3 Black. Com. 
101. 


1 


Bull. N. P. 293. 


Ibid. 


Brazier's caſe. 


12 Apr. 1779 
Bull. N. P. 293. 


Rex v. Travers. 
1 Stra. 700. 
Kingſton Lent 
AſT. 1736. 
Hale's P. C. 
Not admiſſible 
under 10 years 
old. 


--" this: E 


Anon. Sitt. aſter 


Hil. 1791. 


Caſtel v. Bam- 
bridge & al. 
2 Stra. 8 54. 


Robins v. Say - 
ward. 
1 Stra. 441. 


Rex v. Wych. 
2 Stra. 872. 


Rex v. Green. 


1 Stra. 527. 


Oliver v. Law- 
rence. 
2 Stra. 946. 


Rex v Gardi- 
ner. 
2 Burr. 1132p 
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this was a miſdemeanor, and the other a felony: but tle 
Chief Juſtice held, That there was no diſtinction between ca. 
pital and leſſer offences in this reſpect: for that children 
of ſo early an age were never admiſſible; and cited cafe; 
from the Old Bailey, where it had ſo been ruled. Th 


2. HOW PAROL EVIDENCE 1s TO BE GIVEN. 


1. Every witneſs before he is examined muſt be wry, 


1. But a witneſs may be examined as to his religious 
« opinions; and if found to be an infidel or atheiſt, he may 
be rejected, that being a concluſive objection.“ (Au 


fol. 726.) 


In a cauſe at Weſtminſter before Lord Kenyon, a witneſs 
was produced: after being ſworn, he was aſked, “ If he 
& believed in the holy goſpels of God?“ After ſome pres. 
Tication, he anſwered that he believed in them as far as he 
underſtood them; he wes admitted as a witneſs. 


It was formerly the law, that in criminal caſes the witneſſes 
for the priſoner were not ſworn ; but it is now ordered by 
ſtat. 1 Ann. g. That they ſhall be ſworn in like manner a 
the witneſſes for the crown ; and perjury is in like manner 


aſſignable, if they ſwear falſely. | 
2. „ In the caſe of Quakers a particular exception is al. 


© lowed by ſtat. 7 © 8 W. 3. c. 34. which allows a Quakers 
& affirmation to be admitted in all caſes where the oath is re- 


& quired from others, except in criminal caſes,” 


Upon which ſtatute it has been decided, 


In an appeal of murder a Quaker is not admiſſible as a vit 


neſs; for it is a criminal proceeding, though the king is ne. 
the proſecutor. | | 


On a motion for an attachment for non-performance / 
azvard, it having been moved on the affirmation of a Quake!, 


the Court held that they could not grant it, for though 


in a ſuit between party and party, it was a criminal pic 


ceeding within the itat, 7 & 8 . 3, 


On a motion for an information for a miſdemeanor, the Coun 


decided it, it being moved on a Quaker's affirmation. 


So a Quaker cannot exhibit articles of the peace without 
8o a rule to anſwer the matters of an affidavit made 0! 
a Quaker's affirmation cannot be ſupported. | 
On ſhewing cauſe againſt an information for a _ 
meanor, a Quaker's affirmation was offered, the Court = 
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That a Quaker's aſſirmation could not be read in ſupport of _ 

a criminal charge, though it might be read in defence of a cri- | 
minal charge in his own defence where the perſon charged the _ | 
Quaker; but that where it was in defence of another, where [L 729 
the Quaker 1s not himſelf charged, there it cannot be read, 


So in an action of debt, on ſtat. 2 G. 2. c. 24. for bribery Atchiſon v. 
at an election, evidence on the affirmation of a Quaker is good ee Fe 
and admiſſible z for it is not a criminal proceeding within the YOM 
ſtatute. | 5 | | EE 

So a rule to ſhew cauſe why an appointment of over- Rex v. Turner. 

ſeers ſhould not be quaſhed, was made abſolute on the af- 2 Stra. 1219. 
firmation of a Quaker; for it is not a criminal proſecu- | 
tion, though on the crown ſide, and entitled in the king's 
name. „ e 3 

2. As to the manner of ſwearing —Perſons of the eſtabliſh= 

ed religion ſhould ſwear in the uſual form; but different ſects 
are allowed to ſwear in the form uſual with them; as Fexvs Ante, 35. 
on the Old Teſtament, and with their hats on; ſo Turks on 
the Koran. | | CV . 

So ſectaries in England have been admitted to ſwear ac- 

« cording to their own-mtes.” ESE fs 


In the year 1657, Dr. Owen, Vice-Chancellor of Oxford, Per Ld. Mans. 
being called on as witneſs, refuſed to kiſs the book; but de- feld. 
fired that it might be opened before him ; and he lifted up 
his right hand: The Jury prayed the opinion of the Court 2 Sid. 6. 
if they ought to pay the ſame credit to him as to a witneſs 
ſworn in the uſual manner; and Ch. J. Glynn told them 
he confidered the oath as ſtrong as that taken by any other 
- witneſs, Ei ro | „„ 


There is a ſect in Scotland who hold it to be idolatry to per Ld. Mans- 
kiſs the book at this day; but their ſorm of ſwearing is much field. _ 
more ſolemn. At Carliſle, in the year 1745, on the proſe- . 35% 
cution of ſome of the rebels, there was no evidence but from 
perſons of this ſect, who would not kiſs the book; a caſe was 
ſent up to London for advice, if they ſhould be received as 
witneſſes? and it was agreed, 'That their evidence in that 
ſorm was gol. 5 5 


3. As to what queſtions may be aſked a witneſs. - 


It is a general rule, That a witneſs cannot be aſked any 2 Haw. P. C. 
queſtion, the anſwering of. which may oblige him to accu/e 22 EY 
brnſelf of a crime, or ſubject him to penalties or puniſh- 1 "Me 
ment. Ante, Hill v. Wood, fol. 722. VF 


But where an application was made to the Court to ba'l Rex v. Ed- 
the defendant, who was charged with grand larceny; one of * 3 3 
the bail was aſked, 1f he had ever ſted in the pillory? This“ 1 
yok 1 >... " queſtion 


% 
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queſtion was · objected to, as tending to criminate him: but 
the Court over-ruled the objection, as the anſwer could not 
ſubhect him to any puniſhment, He refuſed to anſwer the 
queſtion, and was rejected. "PN 1 Ts 


Eaſt India com- But where a perſon going out in one of the company's 
pany u. AMns. ſhips bound himſelf by covenant to anſwer any bil of diſcover 
1 Stra. 168. 5 | . j 
*| 1507 filed againſt him, and not to plead the acts of farliament ſubject. 
| ing him to penalties and forfeitures in bar of the bill, it was de- 
cided, That to a bill filed he muſt anſwer in purſuance of 
the covenant, even though the diſcovery might ſubject him 
to penalties. | CEE 


4. How far a witnes ſhall be permitted to uſe memorandun 
to refreſh his memory, it is ſettled, | 1 | 


«« That where a witneſs will ſwear to a fact from re. 
te collection, he may uſe a minute or memorandum to re. 
te freſh his memory: But where he will only ſwear to a 
« fact from finding it in a minute or memorandum, in 
« ſuch caſe he ſhall not be allowed to uſe ſuch a memo- 

„ randum; but the original minute mult be produced.” 


Dee ex dim. In ejeQtment for ſeveral premiſes at Wendover in Buck- 
Church v. inghamſbire, the queſtion turned on the times when the ſe- 
Perkins. | 6 SEES , | R 

3 T. Rep. 749- veral holdings expired: to prove theſe times a Mr. Aldridge was 
Tanner v. Tay- called as a witneſs: in giving his teſtimony he produced a 

_ Lp minute, in which was written the times when the ſeveral 

14 da tenantcies commenced : being examined concerning it, he 
ſaid, That ſome years before he had accompanied Newt: 

the receiver of the eſtate round to the different tenants, 

and examined them as to their holdings, and minuted 

down in a book their ſeveral declarations as to the time 

hen their holdings commenced ; that ſome of the en- 

tries were made in the book by Aldridge himſelf, and others 

by Newton ; that the minute from which he then gave his 

evidence was extracted from the book, but that the book 

Itſelf was not in court. On his crofs-examination he ad- 

mitted, That he had no memory of his own as to the ſpecific fact., 

but that the evidence he was giving was founded altogether on the 

_ extrafts he had made from the book: it was held clearly, That 

the witneſs ſhould not have been allowed to give his teſti- 

mony under thoſe circumitances ; and Lord Kenyon cited the 


following caſe ;— | 


Wich. Vac. Mr. Neel moved to ſuppreſs depoſitions on a certificate 

STIs: from the commiſſioners, that the witneſs, whoſe depol- 

tions they were, refreſhed her memory during the exami. 

nation, from minutes conſiſting of fix ſheets of paper, of 

her own hand-writing, the ſubſtance of which ſhe declared 

ſhe had ſet down as the facts occurred to her memory; 

that five of the ſix ſheets were in the form of a. depoli- 

3 tion, which ſhe declared had been done for her by the - 
1 „ . „ een 


. | 
torney for the plaintiff, whom the had requeſted to digeſt 


Her notes, and reduce them to order, and that after that 


ſhe tranſcribed them, and altered them where it was neceſ- 
ſary to make them conſiſtent with her meaning: that the fix 

ſheets then produced were entirely her own writing, unaſ- 
| Gifted by any one, and theſe the had frequent recourſe to du- 
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ring her examination. The Lord Chancellor animadverred - 


with ſome ſeverity on the practice of ſo allowing the attor- 
ney to draw up the depoſitions 
preſſed the depoſitions. * 


In the laſt caſe the Chancellor ſaid -In ſome caſes a man 
may uſe papers at law; but I have known ſome judges (and 


a witneſs was to uſe, and ſup- 


I think I adhered chiefly to that rule myſelf ) to let them uſe 


papers only drawn up as the facts happened. BEES 
But in this caſe Mr. Le Roche was permitted to refreſh his 
memory by a copy from his own memorandum, which copy had 
been taken by another, but under his own. directions. 


5. As to how it is to be given to the jury—it muſt be done 
in open court. | . © | 

For where the jury having withdrawn to eonſider of 
their verdict, one of the witneſſes who had before been 


ſworn for the defendant was called before them, and they re- 
examined him, and then they gave a verdict for the defend- 


Ducheſs of 
Kingſton's cafe. 


11 St. Tr. 255, 


Metcalf v. 
Dean. 
Cro. Eliz. 189. 


ant: complaint being made of this to the judge of aſſize, he 


queſtioned them concerning it, which they owned, but that 

the evidence was the ſame in effect as that given before, et 

non alia nec diverſa. This matter being returned on the pg/ea, 

the Court were of opinion, That the verdict was not good, 
and ordered a venire facias de novo. | 5 


Aud note, That a witneſs after he has been examined in 
chief, ahd croſs- examined, cannot regularly be objected to 
for incompetence. N . | | 


Vide contra, per Lord Kenyon, Stone v. Blackburn, Eſpin. 


bo 


Caf. N. P. 37. | 
But a witneſs excepted to by one party, and ſet aſide, may 
be afterwards called by that party, and examined on his 
. 2. OF WRITTEN EVIDENCE. 

| Written evidence is either public or private. 8 
Public is, 1ſt, Records properly ſo called; that is, memo- 
Vials of the legiſlature, and of the king's courts of juſtice, 


Per Ld. Mane- 
ficld. - 


4 Burr. 2252, 


1 Stra. 480. 


which are matters of the higheſt authority: 2d, Public mat- 
ters not records: 3d, Private, as written documents belong- 


ing to individuals; as deeds, notes, Qc., which derive their 
 er<dit from the proof of their execution, by the party againſt 


Whom they are produced. 2 
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4 Co. 76. ; 


Fu l. N. P. 223. 
bid. 


Ibid: ' 


Ibid. 
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I. OF RECORDS, 


Records are of two ſorts: 1. Acts of parliament : 2. Pro. 
ceedings or records of courts of record. —In N of 


which I ſhall conſider, 


1. The nature of each; 2. How they are to be given in 


evidence. 


1 f Acts of Parliament. 


1. Acts of Parliament are either public or private; and 


they differ in the following reſpeCts:— 


Whatever concerns the kingdom in -genergl is a general 
law; but whatever concerns only a particular claſs of men, 
or ſome individuals, is a particular law); the firſt is the object 
= gencral or 0 acts of parliament; the latter of private 
acls. 


. Therefore a law which concerns the ling is a gene- 
ral law; for he is the head and union of the common- 
wealth. 


2. So a law that concerns all Jords is a general law, be- 


cauſe it concerns all the property in the kingdom; it being - 


all held under lords mediate or immediate. 


But a law which concerns only the nebility or lord. hi 
ritual, is only a particular law, becauſe it relates to one ſet 


of perſons; as for e a law — them liable to cer- 


tain proceſs. 


But, perhaps, a law reſpecting the whole body of the FREE 


| would be deemed a general law; for as ſuch they are part of 


wid. 


Ibid. 


tld... 
. 


the legiſlature, and what relates to the conſtitution is a ge. 
neral law. | 


3. What relates to all officers in general is a general law, be- 
cauſe it concerns the univerſal adminiſtration of juſtice, as 


ex gr. That no ſheriff or other officer ſhall take a reward 


< for executing his office:“ but if it relates to particular ofe 
ficers, and not to the admupriratan of Juſtice, it is a parti- 
Cular law. | 


4. What relates to all Piru perfonti is a general law, in- 
aſmuch as the religion of the kingdom is of general concern 
to the whole kingdom; as the ſeveral ſtatutes of 21 Hen. 8. 
13 Elix. 10 and 8 E/iz. 11. concerning the leaſes of eccle · 
ſiaſtical perſons: but the ſtat. 11 Elz. of Biſhops) Leaſes, is 
a particular law, as it . only one ſet of ſpiritual. Per: 
ſons. | 


* -, An act that relates to and comprehends all trades is 2 
general law, and becauſe it relates to traffic in general; but 
an act reſpecting butchers or bakers ouly, is a Particular 15 
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particular county or pariſh, is a particular law. 


7. A private law may become a public one, by being re 
cognized in ſuch public one; as the ſtat. 23 H. 6. c. 


comes a public one. 


preſentations to the univerſities is a particular law. 
courts take notice of them. 


judges and jury, without being ſhewn to them: but a Parti- 
cular act is not taken notice of unleſs it 1s ſbeaun: for the Court 
cannot judge of particular laws which do not concern the 
whole kingdom, unleſs that law be. exhibited to the Court; 
for they are obliged to judge ſecundum leges & conſuetudinem 
Angliz; and therefore a particular law not being /ex Angliz, 
as not relating to the whole kingdom, they are not ex icio 
_ obliged to take notice of it, unleſs, like other matters, it is 

brought before them, Ss En 


2. But a private ad of parliament, or any other private re- 
cord, may be bro:1oht before the jury and given in evidence if it 
relates to the iſues in queſtion, though it be not pleaded : for 
the jury are to find the truth of the fact in queſtion, ac- 
cording to the evidence brought before them. And if 
there fore the private act doevince the truth of the matter in 
qurilion, it is as proper evidence to the jury as any record or 
other evidence whatever; perhaps the molt proper ſort of 
evidence. | Re Mb e 


But, however, ſuch is not in all cafes admiſſible, for 
there are caſes in which both public and private ſtatutes 
ought to be pleaded, and that is, where they make void any legal 
ſclemnities: and the reaſn why they muſt be pleaded is 
this; that as ſol-mn contracts are not deemed nullities, but 


pro ſe iitrodudts, perhaps the party might wiſh to waive the 
benefit ot the ſtatute; but to conſtrue them nullities would 
be to lay the rule aſide, and the party mult receive benefit 
from the law whether he would or not; and therefore it is 
required that he ſhall plead ſuch ſtatute, to ſhew that the 
party takes the benefit of it. . . | 


Another reaſon for this is, that as it is matter of law 
What ſolemnities are neceſfary to a contract, it muſt, in 


= 


ſheriffs' bonds, is a private law; but being recognized in ſtat. 
4&5 Ann. c. 16., which enables ſheriffs to aſſign it, it be- 
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6. If the matter of a law be ever fo ſpecial, if it relates Bull. N. P. 223. 
equally to all, it is a general law; but a law relating to ſome 


Saby v. 


Kirkus. 
10. of Sayer, Rep. 116. 


2. Public and private acts again differ in the manner the 


Hob. 272» 


Cro. Jac. 112. 


Bull. N. P. 224. 


v1dable by the parties prejudiced, as quiſquis renunciare petgſt jure 


£734] 


Bull. N. P. 224, 
4 Co. 117, 
Hob, 72. 


8. So a law may be both general and particular in differ- Bull. N. P. 224. 
ent parts, as ex gr. 3 Fac. 1. againſt recuſants, in diſabling 
them to preſent, which is general: but the clauſe giving their 


1. Ageneral act of parliament is taken notice of by the Bull. N. P. 222. 
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2 Inſt. 336. 
4 Co. 59. 


Bull. N. P. 225. 


Rex v. Pem- 
berton. 

1 Black. Rep. 
230. 


Rex v. Hall. 
> . Rep. 322. 


Bull. N. P. 22 5. 


Godtb. 145. 
1735.7 


Rex v. Pryan, 
2 Stra. 1101. 
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like manner, be matter of law how they are to be defeated. 
As therefore, where the action is founded on a contract, 
it muſt be ſhewn to the Court; ſo it muſt, in like man- 
ner, be ſhewn to the Court where it is to be defeated, 
Therefore the ſtat. of Eliz. touching uſurious contracts, 
cannot be given in evidence, though a general law, but 
it ought to be pleaded. So a fine is declared to be void 
by the ſtatute of Weſiminſter, 2. 1. but is held only to be 
voidable; ſo a recovery by a wife with a ſecond huſband is 
declared to be void by ſtatute 11 H. 8. but is conſtrued only 
to be voidable. In all theſe caſes, therefore, the ſtatutes mutt 
M—_——_e ͤ v Fen ö 

So in an action or information on a penal ſtatute, if 
there is another ſtatute that exempts or diſcharges the de- 
fendant from the penalty, he muſt plead it, and cannot 
give it in evidence on the general iſſue; for the general 
iſſue is only a denial of the declaration, and the plaintiff 
has proved the defendant guilry when he has proved him 
within the law upon which his declaration is founded: but if 
the defendant would exempt himſelf from the charge, he 
ſhould not have denied the declaration, but have ſhewu the 
law that diſcharges him. es I. 


Tamen quere, If this be law? for on a motion to quaſh 
an indictment on a penal ſtatute, 5 liz. for exerciſing the 
trade of a tanner, on the ground that there is another ſtat.,, 
1 Jac. I. c. 22., which exempts tanners from proſecution in 
ſeveral cafes, it was objected, That the indictment ſhould - 
ſlate the defendant was not within any of theſe exemptions; 
as in convictions in the game-laws all exemptions are to be ex- 


preſsly negatived : but the Court held, That exceptions of this 


fort are to be taken advantage of in evidence, on not guilty ; and 
ſo refuſed to quaſh the indictment. | Fi 


In this caſe it is ſaid per Cur.— If a ſubſequent ſtatute 
makes an exce; tion to a former one, it is incumbent on the 
defendant to ſhew, by way of defenge, that he comes within 
ſuch exception. | e 


3. Another caſe of giving ſtatutes in evidence is, where 
there is a proviſo. | | 


If the proviſo is matter of fact, it may be given in evidence 
under the general iflue: as if an action of debt is brought 
againſt a ſpiritual perſon for taking a farm, and the de- 
fendant pleads quod non habuit nec tenuit firmam contra forma 
ftatuti, the defendant may give in evidence under that iſſue, 
that it was for the maintenance of his houſe, according to the 
proviſo of the ſtatute which allows it. But on an inform- 
ation under 5 Ed. G. c. 14. for ingroſſing, the defendant can- 
not, on the general iſſue, give in evidence a licence of three 


Juffices within a proviſo of that ſtatute; becauſe, whethcr 


there 
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there was ſufficient authority or no, is matter of 1 and 
| therefore mult be pleaded. 


But a ſaving proviſo may be given” in evidence on the ge- 


neral iſſue, becauſe, if the party be within the proviſo he is 
not guilty within the body of the act on wauch the action is 


founded. 


4. The tithe of 8 | ftw is no part of the law, 1 nor hall 
its conciſeneſs control the body of the act; for it does not 
paſs with the ſame ſolemnity as the ſtatute elf; - one ; read- 
Ing « of it is often ſufficient. 


2. OF PROCEEDINGS IN COURTS OF RECORD, 
Proceedings in courts of record, which are the ſecond 
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LA. 


Hex Pen. 
Jones, 320. 
2 Roll. Abr. 68. 
Godb. 144. 


per Ld. Mans- | 
field 
1 Black. Rep. 95. 


ſpecies of public evidence, are, iſt, Fines and Recoveries: 


| 24d, Vers; 3d, Judgments : 4th, Writs : 5th, Affidavits. 


1. Of Fines and Recoveries. 
Theſe are matters of record, and condluſive evidence, | 
But, as a precipe does not lie againſt a perſon that is not 


ſeiſed of the freehold, therefore when you thew a recovery 
jon mu off prove Heißt n in the tenant in the præcipe: however, in 


Green v. 


Proude. 
1 Mod. 117. 
1 Vent. 257. 


un ancient recovery ſeiſin will be preſumed ; eſpecially where S. C 


poſſeſſion has gone agreeable to it ſince; for that fortifies 
the preſumption that every thing was rightly tranſacted ; 
but, in a modern recovery, the ein muſt be proved; be- 


cauſe, from the recency of the fact, it is eaſily done; and 


preſumption in ſuch caſe 1 is not * fortified by ſubſequent 
poſſeſſion. | 


But though in ths I of old recoveries, the Court will 
preſume that there were proper tenants to the præcipe where 
no deed appears; yet, where deeds appeared inrolled for that 


| purpoſe, wherein proper parties had not joined, and the uſes 


were declared to be warranted by ſuch deeds, the Court 
would not preſume that there were any other. Vid. Plen. 
ch. . ante, fol. 1 7+ EE 


2. Of Verdicts. 


1. As to verdicts, it is a general rule, That no verdict 


ſhall be given in evidence, but between ſuch as were parties 


in the cauſe in Which the verdict was en, or -prinigs to 
them, 85 e 


Therefore, a verdict 3 indictment cannot be read on 


an action for the ſame cauſe; as an aſſault, ex gr.—for the 


one is at the ſuit of the king, the other at the ſuit of the 
party. an 

However, in this caſe; which was an iNue out of Chan: 
_ Cery, deviſavit vel non, on which it was inſiſted, That the te(- 


tator was non r cnpos on the 20th, having ſhot himſelf the 


X4 2 


Bull. N. P. 230. 


Keen ex dim. 
Earl of Fortſ- 
mouth v. Earl 
of Effingham, 
2 Stra. 1267. 


7360 
Per Pratt, Juſt, 
1 Stra. 68. 

1 Raym. 730. 


Per Pratt, Juſt. 


1 Stra. 68. 
1 Raym. 730. 


Tones v. White. 
1 Stra. 68. 
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31ſt; the Court were divided, Whether the verdict of the 
coroner's inqueſt, which found him a Junatic, was admiſſible 
evidence, or not. 2 LOT ae | 
Latkow v. She- 80 in this caſe, where goods had been taken in exe- 
riff of Middle- cution, and the plaintiff advanced the money to the officer, 
H. Black.437. and paid off the execution, but did not then take an aflign. 
| ment or bill of ſale of the goods; another execution after. 
wards came into the houſe, under which the ſame goods 
were taken; and being claimed by the plaintiff under the 
firſt tranſaction as a ſale to him, the ſheriff impannelled a 
jury, as an inquiſition to try the right of property, and they 
found it to be in the plaintiff; notwithſtanding which, the 
plaintiff in the ſecond execution indemnified the ſheriff, 
who levied on the ſecond execution, and paid the money over 
to him, and the plaintiff brought trover againſt the ſheriff;— 
It was adjudged, That 7he inquiſition ſo taken by the fheriff”s 
' #ury was not admiſhble evidence to prove property in the 
plaintiff, it not being under the king's writ. 
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„% However, the above rule ſeems to be correct, and the 
s reaſon for it is, That it is the privilege of the party to 
« croſs-examine the witneſſes ; of which, by this means, he 
& would be deprived.” IE | | SR 


Sherwin v. Therefore, a verdict on the ſame point, and between the 
1 3 fame parties, may be given in evidence, though He lands are 
232. not the ſame: for in that caſc, the parties have had the liberty 
of croſs-examination 3 and nothing can be more oppoſite to 
natural juſtice than that a man ſhould be bound by a deci- 
fon, which he had not an opportunity of oppoſing and con- 
troverting. But it can be no objection to the evidence that 
the lands are different : for the object of diſpute makes no dit- 
ference as to the right. N | 


Bull. N. P. 232. Therefore, in a trial between A. leſſee of B. and E, 
and C. leſſee of E. and B., in which the parties have only 
changed places from plaintiif to defendant, either party 
may give the former verdict in evidence, for there each 
party have had the bencfit of crots-examination ;z and the 
Court will take notice, that in ejectment the leſſor is the 
real plaintiff, and the leſſee or nominal plaintiff, a fictitious 
perſon. 


pms — 0 er 


Lock v. Nor- Another reaſon why verdicts are only admitted in evi- 0 

rorne. dence between the ſame parties, is this: That as a ſtranger 

3 Mod. 141. ſnould not be prejudiced by a verdict in a cauſe to which he 

Herd. 472. was not a party, he there fore ſhall not have any benefit from 

_ 39 it; for no record, or conviction, or verdict, ſhall be given in 8 
evidence, but ſuch whereof the benefit may be mutual, viz. : 
Such whereof the defendant, as well as the plaintiff, might 15 


1717 J have made uſe, and given it in evidence in caſe it made for 
| him : therefore a verdict on an indictment is not evidence 

in an action for the ſame cauſe; for as no perſon can be 4 

; | | | | witae's 


« 
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witneſs in his own cauſe in an action, though he may be on Gibſon v. Mac- 
an indictment, to allow a conviction on an indictment to be e pt hs 
evidence, would be to admit the parties own evidence ; Hardwick. 3115 
which ſhould not be. Vor 1 | 
« But a verdict may be given in evidence in caſe of pri- 
de vjes, under the following diſtinction: | 


If there be ſeveral remainders limited by the ſame deed, Per Glyn. 
a verdict for one in remainder ſhall be given in evidence Hard. 426. 
for another in remainder ; but if there be a recovery 
againſt a tenant for life, this is no evidence againſt the re- 
verſioner: for the tenant for life is ſeiſed in his own velv. 32. 
right, and that poſſeſſion is properly his own, and he is 
at liberty to pray in aid the reverſioner or not; and the re- 
verſioner cannot poſſibly conteſt the matter where no aid is 
prayed : but, as if he comes in on the aid prayer, he may have 
an attaint, conſequently the verdict can be evidence againſt 
CCF . | | | 
But where it is ſaid that a verdict may be given in evi- Bull. N. P. 232. 
dence between the ſame parties, it is to be underſtood with 
this reſtriction, that it is of a matter which was in iſſue in the 
former cauſe ; for otherwiſe it will not be allowed in evidence, 
becauſe if ſuch verdict be falſe there is no redreſs, nor is the 
jury liable to an attaint. en Ee 


Hob. 53+ . 


As where ina caſe for unſkilfully varniſhing certain prints, Sintzenick v. 
the property of the plaintiff, whereby they were ſpoiled, it _ 88 
appeared that an action had been brought by the preſent de- 555 e 
fendant againſt the preſent plaintiff, for work and labour in 
varniſhing thoſe prints, in which the preſent defendant had a 
verdict; and it was contended, that as the plaintiff might 
have defended himſelf in that action, by ſhewing that thge 
prints had been ſpoiled, the verdict in that action muſt be 
held to be concluſive evidence in bar of this; but it was ruled - 
by Lord Kenyon, that in order to make a record of a verdict | 
evidence to conclude any matter, it ſhould appear that that 
matter was in iſſue; which ſhould appear from the record 
itſelf; nor ſhould evidence be admitted that under ſuch re- 
cord any particular matter came in queſtion, for that would 
be to try the cauſe over again. We, +5: | 

But to the rule now laid down, are the following ex- 
ceptions 4. | 5 Ars iT EE 


1. © In the caſe of tolls and cuſtoms.” 


For the cuſtom or toll is the lex loci: and facts tending city of London 
„o prove that, may be given in evidence by any perſon, as Y: Clerke. 
well thoſe who have been parties to ſuch ſuit or to ſuch ver- VI IO 
cds as have found and determined them: and in ſuch caſe it 
i5 not material whether ſuch verdict be recent or antient. 


1 2. 1 Whether parcel or not of a manor, old inquiſitions are 
admiſſible evidence.“ „ e,, 


10 © EVIDENCE. 


Tooker v. D. of In this caſe a commiſſion under the great ſeal of the 

Beaufort. Exchequer, Paſch. 33 Eliz. Rot. 290. in Scac. directed to five 

3 Burr. 146. commiſſioners, who were to inquire by the verdict of a 
jury, if the prior of Sz. Swithin of Winton was ſeiſed of 
lands, called V ooderofis, as parcel of the manor of Hint: 
Daubeny; and whether King Hen. 8. Edu. 6. Cc. were 
ſeiſed of it, &c. on which was a return by verdict, „That 
© the prior was ſeiſed of it as parcel of that manor,” s. 

{ 738 This was admitted as good, but not concluſive evidence of 
the facts contained in it; though the defendants in this 
cauſe were no parties to the inquiſition. 


Jones v. White. So in this caſe it was agreed by the Court, that an inquiſits 
x Stra. 8. pet martem was good evidence. N 0 
«& And it is evidence, though there has been a miſ-trial 
&© of the inquiiition,” | | | | 


Leighton v. For where on a trial at bar, the defendant made title un- 
Leighton. der an old entail; aud among other things offered in evidence 
1 Str. 308. - 2 * n * 2 1 N 

| an inquiſitio paſt mortem, 25 H. 8. whereby it was found that 


the deceaſed tenant was ſciſed in fee, and upon a traverſe it 
went down into Sa/op, where it was found that the tenant 
was only ſeiſed in tail, on which judgment and an amoves; 
manus iſſued 3 it was objected that this was a miſ-trial; fer 
that the lands lay in Wales, and that the trial here was in 
Shrep/hire, it being before ſtat. 27 Hen. 8. c. 26. which united 
England to Wales, and ſo was coram non judice : But tie 
Court ordered it to be read, ſaying it was not void, but void- 
able. | ES. 


3. © A third caſe is that of commoners.“ 


Per Buller Juſt, If an iſſue has been tried in an action by a commoner, on 

T. Rep. 39% a right of common, upon a cuſtom extending over the whole mono, 
a verdict on that iſſue would be evidence in another action 
by another commoner, reſpecting the ſame right of common: 
aliter, where the common is claimed as belongingjto a parti 
cular eſtate. by, Os | 


4. 56 In caſes'of pedigree principally, in which hearſay and 
ce repitation are evidence, there a verdict, though not between : 
& the ſame parties, is evidence.” 


Pull. N. P. 233. As in ſuch caſe a ſpecial verdict betaueen other parties ating J 
a pedigree, would be evidence to prove a deſcent ; for in ſuch R 
caſe, what any of the family have been heard to ſay, gencra! t 


reputation in the family, entries in family-books, monument 
inſcriptions, recitals in deeds, are allowed, | 


2 . | 9 5 n 
ven ex dm. However, in this caſe, where a ſpecial verdict was offer 
Duke of Athol in evidence of a pedigree, 7// right, Juſt. was for admitting i, 
| bo gnge but the reſt of the Court refufed it: But it is ſaid by Jul bi 
* J . . . - . . - at) 5 
Bull, N. P. 233. 87 70 „that Juſt, Vis opinion is now generally taken # 
| MEclaws” e | | 


5. 
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+ $6: verdict with the evidence, given in an action, 
brought by a carrier, for goods delivered to him to be carried, 
ſhall be given in evidence, in an action by the owner for the 


Per Holt. G. 
Hall. 14 W. 3» K 
Bull. N. P. 243+ | 


ſame goods, againſt the carrier : for it is ſtrong proof that 
he had the plaintiff's goods; and if the witneſs is dead or 
not to be found, it is the beſt evidence; for it amounts to a 


confeſſion in a court of record. _ 8 


3. Of Judgments. 


Judgments come nearly under the ſame rule "2s verdicts; 
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for regularly, no judgment is admiſſible evidence, but againſt 


parties or privies. 
But there are ſome exceptions: 


As on an information, in nature of a quo warrants, againſt 
the defendant as bailiff of Scarborough; he made title as 
elected under the bailiffſhip of Batty and Armſtrong; and 


Rex v. Heydea 
2 Stra. 110. 


upon iſſue joined, whether they were bailiffs or not? a record 


of judgment of ouſter againſt them was read in evidence. 


On a motion for a new trial, it was held to have been pro- 


perly admitted. : 
OS 4. Of Writs. ES 
Writs are to be given in evidence differently where they 
are only inducement, and where they are the giſt of the 
action. | | i e | 
Where a writis only inducement to the action, the taking 
out the writ may be proved without any copy of it; be- 
cauſe, poſſibly, it might not be returned, and then it is no 


Bull. N. P. 234. 


record: but where the writ is the giſt of the action, there 


muſt be produced a copy from the record; for it does not 


become the giſt of the action till it is returned; and it is 


neceſſary to have the beſt evidence the nature of the thing is 
capable of. Vid. ante, ch. Treſpaſs. 


5. Of Affidavits. 


1. © Aſſidavits muſt be regularly intitled, in order to 


© make them evidence.” | 


Therefore, where affidavits were produced without any 
tile of the cauſe, the Court would not allow them to be read; 
though the counſel on the other fide were willing to waive 
the objection. x = | PD. 

50 if they are miſ-intitled, as in miſtaking the Chriſtian 
name of any of the parties | 8 


ut where the application is to make a ſubmiſſion to an ar- 
bitration a rule of Court, under the ſtatute, where there has 
been no action, the affidavits upon which one of the parties 
applics for an attachment for non-performance of the award, 


PerLd.Kenyon, 
2 T, Rep. 644. 


Nix v. Jowatt, 
Hil. 31 G. 3. 
MSS. | 


Bevan v. Bevan; 


3 T. Rep. 601. 


need 
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Rex v. Jones. 
I Stra. 704. 


*[ 740 ] 


Rex v. Harriſon. 
6 T. Rep. 60. 


Rex v. Lewis. 
© Stra. 704. 


Rex v. Sheriff 
of Middleſex. 
3 T. Rep. 133. 
Wood v. Webb. 
3 T. Rep. 253. 


Rex v. James. 
I Show. 397. 


Cameron v. 
Lightfoot. 

2 Black, Rep. 
1191. 


S. C. ſupra. 
1 Show. 397» 


«© commiſſioner, that he was not a commiſſoner,” ex gr. 


davit was ſworn by the party, would perhaps be ſuſſicien 
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need not be intitled in any cauſe ; for there is then no 
action; but the affidavits in anſwer to the application muſt 
be intitled. ee ee 21 Eg | 


* So on a rule for an information being moved, the affida. 
vits were intitled in no cauſe ; but the affidavits in ſhewing 
cauſe were intitled Rex v. Fones, and held to be right; for 
till the rule granted there was no cauſe in court. 


And even after a rule for an information had been grant. 
ed, and the affidavits produced in ſhewing cauſe againſt that 
rule were not intitled in any cauſe 3 the Court held, that 
till the rule was made abſolute, the affidavits need not he 
intitled. | . 


So in moving for a certiorari to an inferior court, the af” 
davits were intitled Rex v. Lecuit; and objected that there waz 
no ſuch cauſe then in court; but the Court held it ſuſſicient 
that there was fuch cauſe in the courts below. 


Till an attachment iſſues, the proceedings mult be on 
the civil fide ; after it iſſues, on the crown fide : fo that in 
moving for an attachment the motion and affidavits are to 
be intitled * of the cauy7;” after the attachment they are to 


be intitled © the King v. the perſons to be attached.” 


2. Now by rule of court in #9/er Term 31 Geo. 3. it i; 
ordered, That where any aſſidavit is taken by any com- 
* miſſioner from any literate perſon, the commiſſioner taking 
6“ it ſhall certify or ſtate in the jura? that the affidavit was 
« read in his preſence to the party making the fame; and 
e that ſuch party ſeemed perfectly to underſtand it; and 
« alſo wrote his or her ſignature in the preſence of ſuch 
« commiſſioner.“ | e 

And by a rule of the Court of K. B. made in Michaelms 
Term, 37 Geo. 3. Upon every affidavit ſworn in that 
© court, or before any Judge or Commiſſioner thereof, and 
«© made by two or more deponents, the names of the ſeveral 
cc perſons making ſuch affidavit ſhall be written in the 
& jurat ; and that no ailidavit ſhall be read or made uſe ot 
«© in any matter depending in that court, in the jurat of 
& which there {hall be any interlineation or eraſure.” | 


„ And aflidavits made in the courſe of any cauſe uſed 
& and filed are good evidence, and admiſſible at the tril 


cc of the cauſe without further proof; as if taken before 3 « 


As in this caſe, which was treſpaſs for falfe impriſonment 
of the plaintiff; an aſſidavit made by the defendant, ſhew- 
ing cauſe againſt a rule for diſcharging the plaintiff out of 
cuſtody, was admitted without further proof, 


And proof of ſuch a cauſe depending, and that ſuch aff - 


pro 
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roof even on an indictment for perjury z but the copy of it 
would not. ff... 
4. Affidavits filed in one cauſe, may be read as evidence in per Ld. Kenyon. 
another, and to affect perſons, not parties to the cauſe; as 4 F. Rep. 290. 
the attorney, officers, Cc. VV . 


5. Voluntary affidavits are evidence againſt the party. 
Vid. poſt. under the head of Anſwer in Chancery, how far 


Evidence. © 


2. How MATTERS OF RECORD ARE TO BE GIVEN IN 
| EVIDENCE. | 
1. As to the general rules of giving them in evidence: 
2. How each in particular. | | 


1. How Records in general are to be given in L 74¹ J 
15 5 Evidence. N 

1. „ Records are evidences of the bigheſt nature, and Co. Litt. 11. 
« are concluſive evidence of the matter in queſtion: no 

« ayerment is permitted againſt them; therefore, whenever 

« a queſtion or cauſe of action ariſes on a record, the party 

« cannot deny or aver againſt the record, but only deny 

© that there is ſuch a record; that is, by the plea of ul kiel 

c record.. | I | | 


© Whenever therefore this plea is pleaded, it /hall only be 
© tried by the record itſelf; and every matter which can be 
«© tried by the record ſhall be ſo tried: nor can the party 
« bring it ad aliud examen.” | 8 | 


As where in aſſump/it the defendant pleaded in abatement, Forſter v. Cale, 
“That he was an attorney of the court, and ſo privileged;“ 1 Stra. 78. | 
the defendant replied, that he was not an attorney, and con- 
cluded to the country, On demurrer it was held, 'That he 
thould have concluded to the record, as the names of all attor- 
nes of the court are kept on a roll, which was a record of the 
ccurt, and by which it ſhould have been tried, if the party 
was an attorney of the court or not. Fu 


* 


— 


So if a man juſtify the having done a thing as a juſtice 2 Rol. Abr. 574. 
of peace, the queſtion, whether a juſtice of peace or not? pl. 9. 
muſt be proved by the record of the commiſſion of the 
peace. | „( | | 
© But where the iſſue is on a matter of fact connected 
with a record, that ſhall be tried by a jury.“ 

As if the queſtion was, whether the defendant did appear! Hoev. Marſhall, 
that muſt be tried by the record; becauſe the appearance . Eb: 231. 
3 be entered on record: but if the queſtion be if the 
de endant did appear on a day certain, that ſhall be tried by a 
Jury; for it is not neceſſary to enter the day of the appear- 
alice on the record, | 2 | > ES 1 


8 
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Abbot of Strata 
Marcella's caſe. 
9 Co. 31. 


PL 113. | 


2 Roll. Ab. 574+ 
. N. 7. 


Ibid. 1 8. 
2 


Hynde's caſe, 
4 Co. 71. 


Rex v. Knollys. 
Lad. Raym. 14. 


10 Co. 92. 


Bull. N. P. 240. 
Abbot of Strata 
Marcelm's caſe. 
9 Co. 30. 

Co. Litt. 117 bh. 
Bro. Ab. Trial, 


pl. 40. 


Ibid. 

Biggs v. Whart- 
ton. 

Palm. 524 


Co. Litt. 137. b. 
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If the queſtion be, Whether F. S. were ſheriff of the coun, 
of Kent ? it ſhall be tried by the record : Cas, & $6 


is appointed by letters patent, which are always recorded. 


But if the queſtion was, Whether J. P. vere under. eriß 
to J. S.“ that ſhall be tried by a jury: for the appointment 


of an under- ſheriff is never recorded. 


If the ſheriff, after having returned cep; corpus, plead to an 
action of eſcape that the party never was in cuſtody, the 
queſtion, Whether the party ever was in the ſheriff's cuſtody? 
may be tried by the record of the return, | 


* But if the ſheriff had returned non e inventus, and ah 
action been brought for the eſcape, whether the party were 
arreſted or not, ſhall be tried by a jury, 


If the queſtion be, Whether a deed be enrolled ? it is to 
be tried by a record of the enrolment : but a queſtion «; 
to the time of the enrolment ſhall be tried by a jury; for ſuch 
is not neceſſary to be enrolled, 55 


If the queſtion be, Whether a perſon has a right to a peer- 
age by brit! it ſhall be tried by a record of the writ : but 
whether a perſon have a right to a peerage by deſcent, it ſhall 
be tried by a jury: for it never can appear by the record that 
the perſon claiming the peerage was deſcended from him who 
was firſt created a peer. | | i 


2. Records may alſo be given in evidence by exempli- 
fication or by a copy: and in what caſes the record itſelf, 
or an exemplification, or when a copy is evidence, the 
diſtinction is this: where /e record is the ground of the actin 
it makes part of the pleadings, and appears in the allega- 
tions: in ſuch caſe it is tried on the iſſue of nul tiel record; and 
it ſhall be tried by the record, as a record is evidence of 


itſelf. 


But where the record ig only inducement, in which caſe it 
is not traverſable, (for nothing is traverſable that does not 
make an end of the matter; and it cannot make an end of 
the matter if fact be joined with it,) in ſuch caſe there- 


fore the iſſue mult be on the fact, and be tried by the jury; 


a copy of the record may be given in evidence to ſupport the 


fact; for whenever a record is offered to a jury, a copy 3 


evidence. : | 


So that the difference of the two caſcs is this: in the 
former the iſſue goes to the court; for ul tiel record 15 all 
iſſue in which the record itſelf is the only proof, and that 
the Court themſelves inquire into: for no averment will 
admitted againſt a record; but where the iſſue is on other 
matter and the record is only inducement, as the caſe 0 


an eſcape, ex gr. the writ is inducement and the eſcape 


matter of fact; in which caſe it is only neceſſary to ſhew | 
that there wwas a writ, as being an averment in the decla- 
ration neceſſary to be proved; and ſo a copy is proof of 
80 where the action was debt on a bail-bond by the aſ- Whitmore v. 
ſignee of the ſheriff, the plaintiff alleged a precept, called a — ys 
bill of Middleſex, ſued out againſt the defendant in the ori- caf. kad Ait. . 
ginal action: the defendant alleged that no ſuch precept N 
iſſued: the plaintiff replied that there did, as appears by the [ 743 ] 
records of the court, and prayed that they might be inſpected, 
On demurrer the queſtion was, If the concluſion was good? 
and per Cur.— The iſſuing of a writ from another court, as of 
an original from the Court of Chancery, is never a record 
of this court, until the return of it is filed; but the iſſuing 
of a writ from this court, although no return thereto is filed, is 
always a matter of record of this court, becauſe there appears 
on the roll an award of the writ, | 


Whenever therefore the trial is by the record, that is, on Brok. Fail. Rec. 
the iſſue of nul tiel record, a day is given to bring in the re- 3 ae 
8 | N | 3 pl. 3. 
cord; if the record pleaded is a record of another and inferior Hewion v. 
court, the party pleading it muſt ſue out a certiorari to the Brown. 
| officer of that court who returns it; and he can only have 1 en. 
it by certiorari, not by an order on the officer to produce it; HR 
but if the record pleaded be of a ſuperior court, there the 
party pleading it muff ſue a certiorari out of Chancery; into 
which court when it is returned, it is ſent by a mittimus from 


the Chancery into the court where it is pleaded, , 


If the record is of the court where it is pleaded, or of a Ibid. 
| ſuperior court, if it be not brought in on the day given, it is 
a failure of record; but if it was a record of an inferior 
court, if it is not brought in on the day, it is not a failure of 
record; but the party muſt ſue out an alias or a plurieg 
certiorari ; for in this caſe he is guilty of no neglect, as he is 
in the two former. . | 79 5 b 
e When the record is brought in it is good evidence, or 
* otherwiſe under the following diftinQtions :” 1 


1. If the record be ſet out imperfectly or partially, it Bro. Fail. Rec, 
5 is ſufficient if enough appears to prove the matter in diſ- Pl. 4. 
. a . . ns 


As if a man pleads a recovery ſuffered of one acre, and the Ibid. 
record brought in is a recovery of t2v9 acres, this is good, and 
not a failure of record; as if two were recovered, one cer- 
tainly is, 1 . 
So if a man declares on a recognizance by J. S. and the Ibid. 
| _ is of a recognizance of J. S. and J. N. jointly. and | ; 
cverally, it is good; for F. S. is liable for the whole. 
, „ 2, 80 
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2. * So a variance in a part not material is not fatal. 


Bro. Fail. Rec. As if there be pleaded a record of an outlawry of the 
* plaintiff, at the ſuit of F. S. and on bringing in the record it 
is an outlazory at the ſuit of J. N. it is not a failure of record j 
for the material queſtion is, Is there any outlawry againſt the 


\ 


| plaintiff ? | | 
Coactiman v. * So a variance as to a continuance is no failure of record; 
alley. | 5 : | | 
Hob. 110- for the continuance is not a material part of the record; 
x: . oq : . o 
744 J 3. © Put a variance in a material part is fatal.” 


Raſtall v. Strat- As where the plaintiff declared in debt on a judgment if 
ton. | Trinity Term 1187, and on nul tiel record pleaded, the record 
H. Black. Rep. . 4-4 5 

was brought into court, and appeared to be the record of x 


48. Xx 7 0 
Judgment of Eaſter Term 1788; this was adjudged to be a 
failure of record. | | | 
S. C. So where the declaration ſtated a judgment recovered, at 
the ſuit of one, and it appeared to be at the ſuit of za per- 
ſons, it was adjudged to be a failure of record. | 
Rex v. Eden. So where there was a variance between the judgment and 
_— N. P. Caſ. 7714 prins roll, it was held fatal: as where the indictment ſt 
28 out that the cauſe came on to be tried before Lloyd Lord 


« Kenyon, C. J. &c. William Jones being aſſociated:“ and 
that in the judgment roll it was “ Roger Kenyon being aſſo- 
& ciated.” This was held a fatal variance. Ein 


Parry v. Paris. But if a record of one day of a term be pleaded, and a re 
Hob. 209. cord of another day be brought in, this is not a variance; for 
Bard 200. the whole term is but one day in the eye of the law, 

Bro. Fail. Rec. Aliter, where the day 1s material. 1 5 
fol. 16. | | | 
Bro. Fail Rec. So if a man pleads the outlawry of the plaintiff by the 


pl. 11. name of J. S. Knight, and the record brought in, be of 7.5, 
Gent. this is a failure of record. | | 


So if the record of the outlawzy brought in vary from 


Dyer, 87. 2 | 
that pleaded in the day of the return of the exigent, it is fatal; 

for the day is material. : 

And wherever there is a failure of record, the party plead- It 

ing it has judgment againſt him. LD : 

| : , 

per Lord Mans. But it is to be obſerved, that the records which are of fo 
field. themſelves concluſive evidence, are records of he court: ! 

mO__ record in England only; for though an action lies on the | 

0 


judgment of a foreign court, the record of that court is - 
concluſive evidence, but the action is debt or aſſumpſit, al 


muſt go to the country. | 


Walker v. Therefore where the action was on a judgment of the 


. 4 3 f 4 
Witter. courts in Famaica, and the declaration concluded with a 12 
Peul. IT, ” | 


'patet per recordum, it was held to be wrong, and was rejected; 


And this doctrine is general as to all courts in England not Walker v. 


copy was a true one. 


and the plea of ul fiel record a mere nullity. | 


7 Th Witter, ant. 
of record, as ex gr. the great ſeſſions of Wales, which is not © MG mere 


a court of record; ſo of the county-court, hundred- court, 


and court-baron. 1 | | 
3. Another reaſon why copies of records ſhould be good Bull. N. P. 226, 
evidence, is, that being things of a public nature, to which 9 
every one has a right to have recourſe, they cannot be tranſ- 
ferred from place to place to ſerve a particular purpoſe ; | | 
therefore copies, if properly authenticated, are good. evi- L 745 7 
dence; but a copy of a copy is not evidence; for the beſt 
evidence the nature of the thing will admit muſt always 
be given, and the further any thing is removed from the ori- 
ginal truth, the weaker the evidence muſt be; beſides there 
is a chaſm in the proof, becauſe it cannot appear that the firſt 


: Theſe copies therefore are twofold : 1ſt, Under feat: and 
20ly, Not under ſeal. ap | | FT: 


1ſt, Of Copies under Seal. i 
I. Copies under ſeal are called exemplifications, and are of Bull. N. P. 226. 
better credit than any ſworn copy; for the courts of juſtice, Loy rms Nee 
by putting their ſeal to them, atteſt their authenticity, as Sayer Rep. 297. 
done under their authority, by perſons more capable to exa- 32 
mine, and more critical and exact than another perſon is or 


can be, | | | 
Exempliſications are twofold: under the broad ſeal, and 
under the ſeal of the Court. | 5 


1. Exemplifications under the broad or great ſeal, are Bull. N. p. 226. 
of themſelves records of the greateſt validity, and to which 79 ©: 93. 
the jury ought to give credit under the penalty of an at- Nis 
taint, : 0 ST rad 6 8 


Theſe records ſo exemplified under the gread ſeal, are 1bid. 
either records of the Courts of Chancery, or have iſſued from 
it, or are ſent for into the Court of Chancery by certiorari, 
which is the centre of all the courts, and from thence the 
lubject receives a copy under the atteſtation of the great 


ſeal. 1 
But upon exemplifications under the great ſeal, it is to be 


1. That nothing but records exemplified under the great Bull. N. P.227. 
ſeal, may be admitted in evidence; for being there pre- 
leryed by the proper officer of the court, they are ſuppoſed 
to be free from all razure and corruption, and fair ard un- 
"Yo Il. EE: 


blorted, ſo that there can be no danger from the exemyplit. 
cation; but deeds exemplified under the broad ſeal cannot be 
given in evidence; for they being in the cuſtody of the party, 
and not of the law, are ſubject to razures and interlineations, 
and therefore ought to be produced themſelves, as the beſt 
evidence of the contract. e | | 


2. When the record is exemplified, the auhole ought to l. 

exempliſied, for the conſtruction muſt be on the whole taken 

D 746 ] together: however, this rule muſt be taken with ſome 
25 reſtriction. Vid. pot. about giving ſworn copies in eyi- 
dence. | | 


3. In ſome caſes an exemplification of a record is not 
tc complete evidence of all matters contained in it.” 


2 Roll. Ab. 638. As if letters patent be given in evidence, in which it is 
Bull. N. P. 226. recited © That a certain office was before granted to J. 8. 
and that J. S. ſurrendered it to the King, who accepted 

the ſame, and granted it to F. D.;“ this is not enough to 

avoid the title of F. S., but the record of the ſurrender muſ be 

ſhewwn, or a true copy of it; for the recital of ſuch ſurrender 

is not the belt evidence that the nature of the thing will 

admit, and it would be of dangerous conſequence, if by 

ſuch ſort of ſuggeſtion a man's title might be avoided ; but 

2 Roll. Ab, 681. if letters patent were given in evidence whereby, in con- 
ſideration of the ſurrender of former letters patent, the 

King grants a particular eſtate to the party, this would be 

ſufficient proof of the ſurrender; for the taking of an eſtate 

by the ſecond letters patent, is itfelf a ſurrender of the firſt; 

the ſecond letters patent are the beſt proof of the taking 

ſuch eſtate, and then the ſurrender is by operation and con- 


ſtruction of law. 


| EP | L 
; Earl of Monta- So if the queſtion turns on the ſurrender of a former | 
| xe} Ld. Preſ- grant, which is denied by the defendant, and to prove the : 
2 Vent. 170 former gran the takes advantage of the recital in the latter, (a { 

i 


in the caſe firſt put above, ) he ſhall be bound by the recital of 
the ſurrender; for he muſt take the whole together; but if 
he only relies on the former patent which he produces, it wil 
put the plaintiff on proving the ſurrender. OE 


Cragg v. Nor- So if letters patent recite a former grant to another, and 
folk. grant of the office to commence from the determination 
8 ER thereof, the party claiming under the ſecond muſt produce a 

copy of the firſt, that the Court may ſee that it is determined; 


for there can be no other proof of the determination of Ws 
grant than the grant itſelf, though perhaps in ſuch caſe if the = 
recital were that it was determined, the whole recital v 

be taken together. | | 


2. Thi 


ce - copies. 


| ferred from place to place. 
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2. The ſecond fort of exemplifications are thoſe under Bull. N. P. 227. 
the ſeal of the court where the record is kept, and ſuch are 
of higher credit than any ſworn copy 3 but theſe can only be 
of records of that court, under whoſe ſeal they are ex- 
emplified. . | | 


And the exemplifications of fines and recoveries under the Whiteheadg 5 
torunsſcal, where the records were conſumed, has been ad- Hark x26. 
mitted in evidence. 5 8 De LEE hs | 


480 has the exemplification of a recovery in a court of an- 28 


cient demeſne being old, and the records loſt: | 12 | 


By ſtat. 27 Eliz. g. the exemplification of a recovery in ol 147]. 
| ; 4 2 ive v. Gwins 
Wales, or a county palatine, is of the ſame validity as the Hard. 11. 
original records. „ = 


2. Of Copies of Records not under Seal. 


Theſe copies are of two ſorts : I. Sworn copies: 2. Of. 
Of each of theſe, and how given in evidence; 


1. Of Sworn Copies. 


| Sworn copies are the copies of records which the witneſs 
who produces them fawvears he examined with the original; as 
the copy of a judgment from Freland, ex gr. or from one 
court in Weftminſter-Hall to another. 7 8 


1. But the copies ſo admitted muſt be copies of records pull. N. P. 228. 
brought into court in parchment, and not of a judgment, ex. _ 3 5 
gr. in paper ſigned by a maſter, though upon ſuch judg- 

ment you may take out execution; for it does not become 

a permanent matter till it be delivered into court, and is there 

fired as a roll of the court; for until it become fo fixed, it 

is transferrable, as not being a roll of the court; of which 

only the law allows copies, as they ought not to be tranſ- 


But a copy may be given in evidence where the record is loft, Green v. 
without (wearing a true copy; for the record is in the cuſ- nder 
tody of the law, and therefore if loſt, there .ought to be no Salk, 285.9. 
injury to the parties right; and conſequently the copy _ 
ought to he admitted without ſwearing to any examination 
of it, ſince there is nothing with Which it can be compared; 
but in ſuch caſe the inſtrument ſhould be according to the 
rule required by the civil law vetufate temporis aut judiciarid 
oghitione roborata. ; bo OS by: 


As in ejectment for a r#ory, to which a recuſant had t Salk. 3 
breſented, the record of the conviction being proved to have 
| e e bean | 
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1 Vent. 257. 
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3 Inft. 173. 


Per Ld. Hard- 
wicke. Canc. 
SirBugh Smith- 
ſon's caſe. 

Bull. N. P. 228. 


Bull. N. P. 229. 


original is loſt. 


EVI DEN CE. 


been burnt, it was allowed to be proved by the eſtreats into 
the Exchequer. | 5 8 


So the copy of a decree of tithe in London has often been 
given in evidence without proving it a true copy, becauſe the 


So has a recovery of lands in ancient demeſne, where the 
original is loſt ; but poſſeſſion has gone according to the re. 
covery. | — | | | 


2. As to how ſuch a copy is to be given in avidince. 


If a ſworn copy is given in evidence, it muſt be a copy of ih 
whole record; for the precedent or ſubſequent words may 
vary the ſcnſe and import of the thing produced, 


As in the caſe of inquiſitions pot mortem, and ſuch private of- 
fices in which you cannot read the return without alſo reading 
the commiſſion ; but in caſes of more general concern and notoritty, 
as the miniſters return to the commiſſion in Henry the 8th's 
time, to inquire into the value of livings, it would be of il 
conſequence to oblige the parties to take copies of the whole 
record, as the commiſſion is a thing of ſuch general notoricty 


that it requires no proof. 


2. Of Office-Copies. 


As to theſe a difference is to be obſerved between office 
copies given out by a perſon intruſted by the Court for 
that purpoſe, and a copy given by an officer of the Court 
not intruſted for that purpoſe ; the firſt are evidence of 


_ themſelves without proof; the latter is not evidence with- 


Ibid. 


Chettle v. 
Pound. 

P. Aff. 17co. 
Bull. N. P. 229. 


Allen's caſe. 
33 Car. I. 
Clayton. 51. 
S. C. 


Bull. N. P. 229. 
*©. If this 
flioull not be 
further on 
being ſigned by 
him, and not 


out proving it actually examined ; for every credit is to be 
given to a party appointed by law to a particular truſt 
as far as it extends, but not to others who are not { 
intruſted. E | 1 


Therefore the chiragraph of a fine is evidence of ſuch 
fine, becauſe the chirographer is appointed to give out copies if 


"the agreement of the pariies which are lodged of record. 


But where the jire is to be proved with proclamations, (as it 
muſt be to bar a {tranger,) the indorſement of the proclamatims 
by the chirographer on the back of the chirograph, is not evi 
dence; for though the chirographer is authorized by the 
common law to make out copies of the fines to the parties, 
yet he is not appointed by the Nlatutes to copy the proclamations ; aud 
therefore his indorſement is not evidence. Fg 


Therefore it is not enough to give in evidence a copy of 
the judgment, though cxamingd by the Clerk of the Tres 
ſury *, becauſe it is no part of his office; for he is only in- 
| is | | | truſte 


A . 
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walled to keep the ak for the benefit of all men's peruſal, proved to be ex- 


: 0 ; : ; A 1 d ”> 2 
nat to male out copies of them. boeh eas 
| | | es” „„ „ from copyis 
So deeds enrolled by the proper officer are good evidence: ali- evi oi i 
ter, where made out by another clerk not fo intruſted.— Vid. muſt he proved, 
fot. 3 5 is SO 5 7 Bull. N. P. 22g, 


So of depoſitions. Vid. 2%. 5 Tos 27 | ( 749 1. 


So a rule of court produced under the hand of the pro- 214. Raym. 


true copy; 745 
1 — ts 
£2 | WE: 

And note; That when the copy is evidence, the Court will Per Pratt, C. J. 
never order the original to be produced, unleſs there is a 1 Stra. 30. 
ſuggeſtion of a razure or a new entry. | 8 | 


per officer is good evidence, without proving it a 
for it is an original, e Fonts BY oak 


Therefore where the plaintiff moved that he might have a Brocas v. Mayor 
copy of the poll, and that Sir 7. Ward, who had preſided as —_ Aldermen | 
mayor, might produce the original at the trial; the Court 222 
refuſed to make ſuch an order, as there was no foundation ln 
for it, and the copy was evidence. | TE ML, 4 

But where a rule was moved for on a juſtice of peace to Rex v. Smith, 
produce an examination taken before him at a trial, it was 1 Stra. 126, 
granted, as it was neceſſary 2 prove the hand- auriting of the _ 


party, in order to make it evidence. 


2. HOW EACH MATTER OF RECORD MAY BE | 
_ GIVEN IN EVIDENCE. 85 


ent. the printed ſtatute-book pull. N. P. 225. 

is eridence; not that the primed ſtatutes are perfect and au- | 

thentic copies of the records themſelves ; but every perſon 

is ſuppoſed to know the law, and therefore the printed ſta- 

tutes are evidence, becauſe they are hints of what is ſup- 

poſed to be lodged in every man's mind already... | 
„ . 3 IO | : 

But of private acts of parling the pritiintute-book Ibid. 

is not evidence, though reduce tothe fag Nan 

the general ſtatutes; but e party'ounhe rl 

pared with the parliament-roll ; for they c b 

to be lodged in the minds of the people. 


1. Of general act "of par, 


However, 2 private aft of parliament in print that concerns a per Holt, 0. = 
while county, as the act of Bedford Levels, for rebuilding Ca. R. B. temp. 
Tiverton 8 hos a . id 2 Gul. 216. ä 
*erton, & c. may be given in. evidence, without compar- Goodright v 
ing it with the record: and thefe things are rather ad- Skinner. 
mitted, becauſe they gain ſome, authority from being M.7G.2.C B. 
puinted by the King's printer; and belides, from the no- l N. F. 336. 

is 7 oY TE I I toricty | | 
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Dupays v. 
Shepherd. 
Caſ. K. B. 216. 
S. C. as ſupra. 


Rex v. Jeffries. 
32 Stra. * 


Lee v. Brown. 
Poph. 128. 
Hard. 118. 


zel. Ab. 680. 
pl. 5 


Bull. N. p. 243. 


Cotton v. 
Walter. 
2 Stra. 162. 


Montgomery v. 
Clarke, 1745. 
Coram Dele- 
gates. 


Bull. N. P. 234. 


Per Pratt, C. ]. 
1 Stra. 162. 


* 


EVIDENCE. | 
toriety of the ſubject of them, they are ſuppoſed not to 'F | 


wholly unknown : and for this reaſon printed Copies of other 
things of as public a nature have been admitted in evidence, 
without being compared with the original, 


So the printed proclamation for a peace was admitted to 
be read, without being compared with the original record in 
Chancery, i in order to prove the day of the peace being con- 
cluded. | 


In this A Keble and Raftal's ſtatutes differed ; and they 
who were for adhering to Keble proved, that they had 
examined him with the parliament-roll ; the Chief Julie ruled 
this to be ſufficient, and Keble was read. 


2. As to fines, recoveries, judgments, writs, _ affidavits, 
the law as to thoſe, when the original and when a copy 
is evidence, has been already delivered. | 


3. As to verdicts, it has been decided, 
That if a verdict is offered in evidence, it ought to be 


proved by the record, and not given in evidence by witnefles; 


that is, by the record _ or r by an exemplitieation, accord. 
ing as the caſe is. 


But if the jury are agreed and diſcharged without giving 
a verdict, it is ſaid that it ſhall be allowed to be given in eu- 
dence, that the jury were agreed, in the caſe of a common 
perſon. | 


So a nonſuit with proof of the evidence, upon which the 
plaintiff was nonſuited, may be given in evidence on another 
aCtion brought by the ſame party. 


2. The bare producing of the pofea is no evidence of the 
verdict, without ſhewing a copy of the final judgment; for 
it might have happened that the judgment was arreſted, or 3 
new trial nes. 


But this rule does not hold where the ven has been 
given on an iſſue directed out of Chancery, becauſe in ſuch caſe 
it is not uſual to enter up any judgment; and the decree in 
the Court of Chancery is equally proof that the verdi was 
ſatisfactory, and ſtands in force. | 


But the production of the poftea is ſufficient evidence that 
there was a trial betaween the parties, in order to introduce al 


account of what a witneſs ſwore at the trial. 


Rex v. Iles. 
Sitt. London. 
Mich. 14 G. 2. 
Coram Lord 
Raymond. 

Rex v Minns, 
Sitt. Weſt. I's 
320. 3. 8. E. 

led. 


As on an indictment for perjury againſt a witneſs for what 
he ſwore at a trial, the po/ca is good evidence that there was 
a trial, ſo as to introduce the words {poken on which the per- 
jury is aſſigned. 

2, 07 


WR 


EVIDENCE. 


2. or PUBLIC EVIDENCE, NOT RECORDS. 


Theſe come under the general definition, that they muſt be 


ſuch as are evidence of themſelves, and do not expect illuf- 


tration from any other thing : ſuch are court-rolls and pro- 


ceedings in Chancery: of theſe too, copies may be given in 


evidence, inaſmuch as there is a plain coherent proof; for 


| there is proof on oath of a matter which, if produced, 
would carry its own light with it, and by conſequence would 


need no proof. 


_ Theſe form the principal heads following: 1ſt, Pro- 


ceedings in Chancery: 2. In the eccleſiaſtical and other 


inferior courts ; 3. Other public matters in the nature of 
fecords. „ N a 15 


1. OF THE PROCEEDINGS IN CHANCERY. = 


Proceedings in Chancery are not records, for the judg- 


Bull, N. P. 235. 


ment is there /ecundum equum & bonum, and not ſecundum 


ges Anglie; ſo that they are not the precedents of juſtice, 


as not being memorials of the laws of England, which bind 


the Chancellor in his determinations, | 


Under this head, I ſhall conſider, 1ſt, The bill: adly, 
The anſwer : 3dly, The depoſitions : and qthly, The de- 
as; 8 | | i. 


1. Of the Bill in Chancery, and how far it is 


1. The bill in Chancery is evidence againſt the com- 


plainant; for the allegations of every man's bill ſhall be 


ſuppoſed true, and as an admiſſion of the fact; for it ſhall 
not be preſumed that it was preferred by the counſel or ſoli- 
citor without the parties privity, or that they mingled into 
it any facts which were not true; but in order to make it 
evidence, there mult be proceedings on it; for if there were 


none, it ſhould rather be ſuppoſed to be filed by a ſtranger 
to bar the party of his evidence. „ „ 


As if a patron ſue the parſon on a bond, and the parſon 


prefer his bill in Chancery to be relieved, ſtating it to be a 
fimoniacal contract; the bill and proceedings on it may be 
| gen in evidence on an ejectment to make void the parſon's 


living. 


© But where the bill is a mere bill of diſcovery, it ſhould 
* ſeem that that would not be evidence“. 


I 9id. 232. 

It is ſaid that 
modern practice 
is otherwiſe. 
Buller N. P. 
235. infra. 


Bull. N. P. ibid. 
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Lord Ferrers v. 


Shirley. 


Fitzgibbon. 196. 


Bull. N. P. 236. 


Doe ex dim. 

Bowerman v. 
Sybourn. 

7 T. Rep. 2. 


Taylor v. Cole. 


Sitt. Hil. 1789. 


6 T. Rep. 3. 
41 Act. 


e Vent. 70. 
Eggleſton v. 
Speke, 

3 Mod. 239. 


Ford v. Grey. 
Salk. 286. 
3 Kel. 


Parl of Path v. 
Ratuct ſca. 
5 Mod to. 

i J Sid. 41 8. 


it is none againſt his alienee. 
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Therefore, on an ifſue directed out of Chancery, to try 
the validity of a deed, where one J. N. was produced by 
the defendant to prove that he wrote it by the direction of 
Lord Ferrers in 1720, and to contradict his evidence, the 
plaintiffs produced a bill of Chancery, ſiled in 1719 by the de. 

endant, which mentioned lie deed; the Court would not ſuffer 
it to be read, though an anſwer had been put in; for it was 
no more than the ſurmiſcs of counſel for the better diſcovery 
of the title: but in all caſes where the matter is ſtated by the 
bill as a fact, on which the plaintiff ſounds his prayer for 
relief, it will be admitted in evidence, and will amount to 
proof of a confeſſion. | hk 


It was, however, in this caſe decided, 'That a bill in 
Chancery is no evidence of any facts in a cauſe, except to 
prove that ſuch a bill did exiſt, and that certain facts were in 
iſſue between the parties, in order to let in the anſwer or the 
depoſition of witneſſes; the evidence offered was a bill filed 
by the defendant himſelf, praying relief; and held, That the 
facts ſtated in the bill, upon which the prayer for relief was 
founded, were not to be proved by production of the bill in 


Chancery. | | 
In this caſe, however, Lord Kenyon admitted a bill in 


equity, filed by an anceſtor, as evidence of a family pedigree 
ſtated therein. FE OO 


Vide poſl. 755. 
2. Of the Anſwer in Chancery, and how far it is 
Evidence. 
1. If the bill be evidence againſt the complainant, much 
more is the anſwer againit the defendant, becauſe it is given 


in on oath, 


But an fonts anſwer by bis guardian ſhall never be ad- 
mitted as evidence agiinit him on a trial at law; for the law 
has that tenderneſs for the affairs of infauts, that it will not 


ſuffer them to be prejudiced by the guardiau's oath: ſo the 


anſaver of a truſice can in no cauſe be admitted as evidence 
againſt his cu que truſt, | 


So though an anſwer is evidence againſt the party himlelf, 


2. But in giving an anſwer in evidence, if it is read as 
the confeſſion of a party, it mt be taken altogether, and not 
that part only be read which makes againſt the perty wwheſe an- 


fever it is; for the anſwer is read as the ſenſe of the party 


himſelf; and if you take it in this manner, you mult take 
it entire and unbroken: therefore if, apon crrceptions taken, 
a ſecond anſwer has been put in, the defendant may inſiſt /s 


have that read to explain what he ſwore in the ſirſt anſwer. 


5 & But 
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« But though the whole of an anſwer muſt be read 


« when it is produced as evidence, yet it does not of courſe 
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« make that part evidence for the party who made it, 


« which is in his own favour; for he ſhall be called on to 
« prove the allegations which he ſo makes in many in- 
« ſtances.” | | 5 

As where a bill was filed by creditors againſt an exe- 
cutor to have an account of the teſtator's perſonal eſtate, 
the executor ſet forth by his anſwer, that he had received 
from the teſtator 1 100 l. which had been left in his hands; 
that on ſettling accounts with the teſtator, he gave the 
teſtator a bond for 1cool.; and that the 1001. remaining 
was given to him for his trouble in the teſtator's buſineſs, 


Per Cowper,Ch. 
Hil. Vac. 1707. 
Bull. N. P. 237. 
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and there was no other evidence reſpecting this 1001. ; it - 


was inſiſted for the executor, That the anſwer muſt be taken 
together, and that it ſnould be allowed to diſcharge him, 


ſince there was the ſame rule in equity as at law; but it 


was anſwered and reſolved, That when an anſwer was put 
in iſſue, whatever was confeſſed and admitted need not be proved; 
but that it behoved the defendant to make out by proofs what= 
ever was inſiſted on by him by away of avoidance; but that was 
under this diſtinction, that where the defendant admitted 
a fact, and inſiled on a diſtinct fact by way of avoidance, 
he ought to prove that matter of defence; for perhaps he 
admitted the fact out of apprehenſion that it might be 
proved, and therefore ſuch admittance ought not to profit 


him, ſo far as to paſs for truth, whatever he ſays in avoid- 


ance: but if it had been one fact, (as if the defendant had 
ſaid the teſtator had given him 1001.) it ought to have been 
allowed, unleſs diſproved by the plaintiff, becauſe nothing of 


the fact charged is admitted, and the plaintiff may diſprove 


the fact if he can. 


% But where an anſwer is produced in evidence on a col- 
c lateral matter, not as direct proof of the iſſue, it may be 
partially read in evidence,” . 


As where a witneſs was produced reſpecting the title to 
certain lands, and Zo prove him incompetent an anſwer in Chan- 
ery was produced, in which the witneſs ſwore, That he had 
an annuity out of the lands in queſtion; Serjeant Maynard inſiſted 
upon having the whole anſwer read through ; but the Court 
refuſed it, as it was only produced to prove the witneſs in- 
competent, not to prove the iſſue. | | 


Sparrin v. Drax. 
M. 27 Car. 2. 
C. B. at har. 
Bull. N. P. 238, 


3. © 80 an anſwer is no evidence for the party in a court Bull. N. P. 238. 


* of law, unleſs ſo ordered by the Court of Chancery in the caſe 
Han iſſue directed out of it, or unleſs the other party have 
* made it evidence by producing it firſt.” „ 


As where in an iſſue out of Chancery, to try the terms 
a an agreement which was witneſſed by one witneſs: he 


being 


Bourn v. Sir 
Thomas Whit- 
more, at Salop, 


1747: 
Bull. N. P. 238. 
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Buff. N. P. 238. 


[ 754 ] 


Smith v. Goo- 
dier 


3 Mod. 36. 


x EVIDENCE. — 
being dead before the trial, the plaintiff was under the ne. 
ceſſity of producing a bill and anſwer in the cauſe, in order 11 


make the witneſs depoſitions evidence; by that means he made 
the defendant's anſwer evidence; which was accordingly 


reid for him. | 


4. Voluntary affidavits are of the ſame nature nearly ag 
anſwers in Chancery, and may be given in evidence againſt 
the perſon who has made them; but there is this difference, 


That an anſwer which is the defenee to a charge in a 
court of juſtice, where the defence is an oath, b be 
preſumed to be ſworn, as it is proved by ſhewing the bill and 
anſwer. | EO. | LE 


But a voluntary affidavit which is no part of any cauſe 
depending in court (as an affidavit that there were no in- 
cumbrances, ex gr.) muſt be proved to be ſworn ; for proving 


it ſigned by the party, the proof goes no further than to ſup- 


port it as a letter or note; and as ſuch it may be given in 


evidence without more proof. 


| Bull. N. P. 238. 


Another difference is, that the copy of an anſwer may be 
given in evidence, but the copy of a voluntary affidavit can- 


not; and the reaſon is, that the anſwer is an allegation in 


Chambers v. 
Robinſon. ; 
In 12G. 1. 
Bull. N. P. 239. 


Bull. N. P. 239. 


Anon. 
3 Mod, 116, 


Rex v. John 
Morris. 
2 bur. 1189. 


a court of juſtice, and being a matter of public credit, the 
copy of it may be given in evidence; but a voluntary aff- 
davit has no relation to a court of juſtice, is a private mat- 
ter, and not of public credit; and the affidavit itſelf muſt 
therefore be produced as the beſt evidence; beſides, it muſt 
be proved to be ſworn, which it cannot without it be pro- 
duced. | | 8 EE 


Therefore where in an action for malicious proſecution, 
the plaintiff offered in evidence to increaſe the damages, 
an oſſice - copy of an aſlidavit made by the defendant in Chan- 
cery of his being worth 2500l1., Lord Raymond would not 
let it be read; and the plaintiff was obliged to ſend for the 
original into Chancery, _ 


« But in ſome caſes a copy of an anſmer is not evidence; 
« as in the caſe of an indictment for perjury on it, thougl 
ce in all civil caſes it is.“ | = 


For on an indictment for perjury, though a copy may be 
offered to, and ſufficient to warrant the grand jury to fin 
the bill, yet on the trial the original muſt be produced, and pob 
tive proof given that the defendant was ſworn to it. 


But proof that a perſon calling himſelf T. S. was ſworn, 
and that he ſigned the anſwer, and proof by another witnels 
of the hand-writing, would be ſufficient, : 


So on an indiftment for perjury, an objection was taken, 
« Thap there was no proof offered of the identity of We 


i 
10 


EVIDENCE 


« it: Lord Mangſield ruled at the trial, That proof of the 
Jeſendant's hand-writing, and that the hand- writing ſub- 
{cribed to the jurat was the maſter's, as being ſworn before 


« ſon who ſavor? it, nor even proof that any perſon at all fries 


him, was proof ſufficient that the defendant was the ſame 


perſon, and that he ſwore it. 


And in the laſt caſe Lord Mansfield mentioned, That the 
reaſon of the order of the Court of Chancery, That all 


« defendants ſhould 1gn their anſwers,” was with a view to 


the more eaſy diſcovery of perjuries in anſwers: and as to 


the fearing, that it was ſufficient proof of the actual 
ſwearing by the perſon charged, to produce the jurat atteſfled 


by the proper officer, at leaſt ſuthcient to put the defendant 
upon proving that he was perſonated. nt | 


But no return of commiſſioners (or of a maſter in Chancery) 


of the parties ſwearing will be ſufficient, without ſome proof 


of the identity of the perſon. 11 


3. Of Depoſitions, and how far they are Evidence. 


1. The courſe of proceedings at law being only by viva 
voce teſtimony, depoſitions are only admiſſible 2vhere the wit- 
neſs who made them ts dead, or cannot be procured; for till 


then they are not the beſt evidence the nature of the thing 


is capable of. 


T1981 


Godb. 325. 
Fry v. Wood. 
1 Atk, 443. 


« Therefore, in order to make depoſitions evidence at 


« law, it is neceſſary to ſhew that the witneſs was dead, or 


“could not be procured.” 


As where on the trial of an iſſue out of the Court of Ex- 
chequer, the depoſitions of a witneſs, taken fifty years be- 
fore, were offered in evidence, but without any evidence, offered 


Benſon v. Olive, 
2 Stra. 920. 


that be awas dead, the party relying on the preſumption from 


length of time, which would entitle a deed of that date to be 


read: but the Chief Baron refuſed to admit it, though he 


added, That had proper ſearch been made and inquiry after the 
witneſs, he would have admitted the evidence after ſuch 
a length of time, | ” 


2. Depoſitions may be read in evidence where the witneſs 
has been ſought for and cannot be found; for then he is in the 


ſame circumſtances as to the party who is to uſe him, as if he 
Was dead. ep „ 


3. Where it is proved that a witneſs was ſubpœnaed, and 


fell fick by the way, his depoſitions are evidence; for then it 


15 then the beſt evidence that can be had, and anſwers what 
the law requires. | j | : 


4. © Though 2 witneſs was unintereſted when his depo- 


< ſitions were made, if when called upon to give his evidence 
h Eo | e oo _ 


Bull, N. P. 237 


Ibid. 


Baker v. Lord 
Fairſax. 
1 Stra. 101. 
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Tilley's caſe. 
I Salk, 286. 


Eufhworth v. 
Counters of 
Pembroke, 
Rard. 472. 


id. 


stanley v. Begg. 
Hard. 22. 


Bull. N. P. 2 39. 


Bull. N. P. 240. 


Sparrin v. Drax. 
Mic. 27. Caſ. 2. 
Pull. N. P. 240. 
Per Ld. Kenyon. 
4 T. Rep. 290. 


1 Chan. Caſ. 73. 
Sir Martyn 
Nowel's caſe. 
1 Kcb. 146. 


Civil ſuit. 


EVIDENCE. . 


© he is intereſted, he can neither be heard, nor are his de. 
„ politions admiſſible,” _ „ 8 


For where in an iſſue out of Chancery, one of the witneſſcs 
after his depoſitions taken became intereſted, and confeſſing 
it on a voife dire, was rejected; upon which it was moved to 
read his depoſitions as if he were dead; but the Court re- 


fuſed. 


So where depoſitions had been taken i perpetuam rei me- 
moriam, and the witneſs who made them afterwards became 
heir to the lands, and he was now a party to the ſuit in 
ejectment, it was held clearly, That theſe depoſitions were 
inadmiſhble evidence; for the intent of taking the depoſi- 
2 44 45 to perpetuate the tefhimony of the witneſs in caſe of 

death. | | | | 


5. A depoſition cannot be given in evidence againſt any 
perſon who was not a party to the fuit, as it is a matter of 


- Juſtice that the party thould have the privilege of croſs. 


examining him: therefore depoſitions in Chancery ſhall 
never be given in evidence on au indictment or information 
for in theſe the king is a party, which he was not to the 


Neither can theſe depoſitions be read for a ranger againſt 
a party to the ſuit: for as they could not he given in evidence 
againſt ſuch ſtranger, neither ſhall they be given in evidence 
for him. | 5 


Nor for a ſtranger to the ſuit againſt a purchaſer under the 
party. = 


As in the caſe of a bill filed by ſeveral commoners, for 


their common which is decreed, 
But to this rule there are ſome exceptions, 
1. In the caſe of cuſtoms and tolls. 


2. In all cafes where hearſay and reputation are evidence, 
depoſitions in any cauſe are evidence: for what a witneſs 
who is dead has ſworn in a court of juſtice, 15 of more 
credit than what another perſon ſwears he has heard him 

3. So where a witneſs in a cauſe ſwears to any fact, what 
that witneſs has ſworn in depoſitions in another cauſe ſhall 
be admitted to contradict him. | 5 

4. So in Chancery it is the uſual practice to read de- 
poſitions taken in one cauſe as evidence in another, ſav- 
ing all juſt exceptions—as that they are between other 
parties. | 
6. To 


EVIDENCE. . „ 
6. To make depoſitions evidence, they ſhould regularly Howard v. 


| ; r, which ar h een Tremain. 
5 ou upon bill and anfever, which are proved to have been k _— . 


And. it ſhall be ſufficient proof that they were ſo, by the 5 Mod. 221. 

gx clerks' book, mentioning them in the inrolment of the 5 

decree, though then loſt. . | . 
This is where the depoſitions are not of a very ancient Hob. 172. 

date, for formerly they did not inrol the bill and anſwer, and Bull. N. P. 249. 

therefore ancient depoſitions may be given in evidence, avithout _ | 

proof of the bill and anſwer ; ſo depoſitions taken by the 

command of Q. Elix. upon petition, without bill or an- 

| ſwer, were, on ſolemn hearing in Chancery, allowed to be 

read, 8 | FEES | ; 


But though proof of the bill and anſwer is neceſſary, in 

order to make the depoſitions evidence, yet this 1s to be taken 

with ſome reſtriction. _ „„ = 
« For if a bill is filed, if e defendant flands out to a con- Howard v. 

« tempt, depoſitions taken are. evidence, for then it is the 2 . 

« party's own fault that he did not eroſs- examine the wit- Sir Th. Raym, 

« nefſcs: but depoſitions taken before anſwer put in, are 335. 

« not admitted to be read, unleſs the defendant appears to | 

« be in contempt; for if there does not appear to be a 

« cauſe depending, the depoſitions are conſidered as mere 

« yoluntary afhidavits.” | EY | 


Therefore where a bill was filed by the deviſee, to per- Howard v. 
petuate the teſtimony of witneſſes; the defendant, the 252 
heir at law, ſtood in contempt and would not anſwer, and x Show. 4 
thereupon the plaintiff had a commiſſion, and examined the 8. C. 
witneſſes to the matter of his bill de bene effe ; the defend- 
ant joined in the commiſſion, and croſs-examined ſome of 
the witneſſes; before, however, he put in his anſwer, ſome 
of the witneſſes died. Theſe depoſitions were held to be 
good evidence, as otherwiſe the deviſee might loſe the benefit 
of their teſtimony, as the heir would not anſwer the bill 
2 the deviſe in queſtion, till after the witneſſes were 

l. N | 


But if the depoſitions of witneſſes are taken de bene , — . Brown 
before the coming in of the defendant's anſwer, the defend- 5 " 
ant not being in contempt, ſuch depoſitions are not evidence, mY? 
becauſe the oppoſite party had not the benefit of croſs- 
examination; and the rule of the common law is ſtrict, 
that no evidence ſhall be admitted, but what is or might 
have been under the examination of both parties: but per- 
laps in Chancery, on a ſpecial motion, it might be ordered 
to be read. | : | „ 


In all other caſes it ſeems that proof muſt be given of 15 81] 


* the bill and anſwer; that is, proof that a cauſe was re- 
| 5 8 | « gularly 


—_ YL - EVIDENCE. 5 
e gularly before the Court of Chancery, upon which the do 


6 poſitions were taken.“ 
5 | 


Backhouſe v. For if a cauſe be diſmiſſed for irregularity of the com- 
Middleton. plaint, the depoſitions made in it can never be read, for - 
*. Os: there was no cauſe regularly before the Court but where 
x Ld, Raym. the bill is diſmiſſed, becauſe the matter is not proper for 
35-1. equity to decree on; yet depoſitions on the facts in the 

| cauſe may be read afterwards in a new cauſe between the 
2 Jones, 164. parties. „ | 


4. Of the Decree, and how far it is Evidence, 


2 Mod. 231. A decree in Chancery or the Exchequer may be given in 
Trowel v, evidence between the ſame parties, or any claiming under 
Caſtle, E =. 7 
them; for their judgments muſt be of authority in thoſe 
1 Keb. 21. . . . . . . 
caſes where the law gives them juriſdiction; and it would 
be abſurd not to ſuffer what is done by virtue of that juriſ- 
diction to be full proof. „ 5 


So a decretal order in paper with proof of the bill and 
anſwer, or if they are recited in the order, is good ei. 
dence. e N 


2. OF THE PROCEEDINGS IN THE ECCLESIASTICAL AND 
OTHER INFERIOR COURTS. | 


iſt, How far they are evidence: 2d, How they are given 


min evidence. 


1. © With reſpect to theſe matters, it is in general to be 
ce obſerved, That wherever any court, ecclefiaſtical or civil, 
Bull. N. P. 244. cc poſſeſſes a competent juriſdiction, the decree, ſentence, or 
« judgment of that court is concluſive evidence of that 
cc matter whenever it ariſes collaterally in queſtion in any 
other court of juſtice in the kingdom.” 


Therefore, where the action was for maliciouſly procur- 
ing the plaintiff *'s wife to exhibit articles of the peace again 
him, and for living with her in adultery, the plaintiff proved 
the marriage by a parſon and a woman; to encounter which 
the defendant produced a ſentence of the Conſiſtory Court 
of London, in a cauſe of jactitation of marriage, brought by 
the ſuppoſed wife againſt the plaintiff, wherein ſhe was 
decreed free from all contract, and perpetual filence impoſed 
on the plaintiff, This was ruled by Lord Hardwicke, Ch. 
8 to be concluſive evidence; and the plaintiff was non- 

uited. | | 


Di Coſta v. * So where the action was on a contract of marriage, and 
Villa Real. the defendant pleaded non afſumip/it : on the trial the de- 
1 7 961 fendant offered in evidence a ſentence of the Spiritual 
[ 759 J Court in a cauſe of contract, againſt which the Judge had 
8 5 | pronounce? 


* 


ban 
* 


pronounced ſentence, and declared Mrs. Villa Real free 
from all contract. The judge ruled this to be concluſive 

evidence againſt the plaintiff, who was therefore non- 
ſuited. * e 


And it was afterwards ruled in this caſe, that the ſentence Prudam vs | 
was ſo concluſive, that the judge would not admit evidence TOPS . 
of fraud or colluſion in obtaining it. | Aid. in maria. 


So in an action of zrover for goods, judgment of con- Ekins v. Smith, 
demnation in the Court of Exchequer in an information du Fh. Raym. 
would be concluſive. | 5 | 336. 


2. © But in order to make the ſentence of ſuch court con- 
« clufive evidence, the queſtion muſt have come directly before 
them, and not collaterally ; nor ſhall the ſentence be al- 
« lowed to prove another matter collaterally.” | 


Therefore, if in an information againſt A. B. iſſue is taken Bull. N. P. 244. 
on the fact, whether on ſuch a year T. 8. was mayor ? and it is 

found that he was not; if another information is filed againſt 

C. D. and the ſame iſſue joined, the finding and judgment 

in the laſt caſe is not evidence in this, | | ” 

So where in trover for goods, upon evidence, the plaintiff Blackham's 
having proved his poſſeſſion, and the taking of them by _ 290% 
the defendant, the defendant ſhewed, That the goods be- . 
linged to one Jane Blackham, to whom he had adminuiſtered: 

the plaintiff then proved, That ſome days previous to her 

death, ſhe: had been married to him; it was then inſiſted 

for the defendant, That the Spiritual Court had de- 

termined the right to be in the defendant, for they could 

not have granted adminiſtration to him but upon ſuppoſing 

that there was no marriage, and that this ſentence being on 

a matter within their juriſdiction, was concluſive: but per 

Hol. Their ſentence is concluſive where it has been directly 

decided; ſuch cannot be contradicted by evidence; but it is 

otherwiſe where a collateral matter is to be inferred from the 

ſentence; ſuch may be examined on evidence. | 


So where in dower the defendant pleaded ne ungques Robins v. 
accouple in loyal matrimonie ; the plaintiff replied, That Sir * 15 
William Wolſey had exhibited a libel in the Eccleſiaſtica! 
Court, charging her with having committed adultery with 

John Robins, and praying for a divorce; that to that libel ſhe 

pleaded, That ſhe was the wife of Robins, and not of Sir 

M. Walſey ; that before the cauſe was heard Robins died 

but that afterwards the cauſe was heard, and the Court | 
decreed, That ſhe had been lawfully married to Robins: [ 560 J 
this was on demurrer held to be a bad plea, for the ſen- 8. p. Ducheſs 
tence might be by colluſion; it was a determination to of Kingſton's 
bind the right of land, to which the defendants or their auer fte on 


| an indiftment 
angeſtors tor polygamy. 


Leach, Cr. cat. anceſtors had not been parties; beſides, the only mode of | 
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Ante, 145. S. P. 


EVIDENCE. 


trying the validity of a marriage is by the biſhop's certi. 
ficate. 3 ö | | 


tc In this caſe it is obſeryable, that the point to be aſcer. 
de tained, was the marriage of the plaintiff with Fob Re. 
* þ;ns; that that was not the direct queſtion before the Spi- 
&« ritual Court, which was on the adultery; therefore, the 
« queſtion was only collaterally decided, and fo could 
& not be concluſive; but it is there ſaid, That if it had 
« come directly in queſtion on the biſhop's certificate, that 
« would be concluſive.” | | 


3. But the ſentence of the Eccleſiaſtical Court, in order 
to be deciſive, muſt be poſitive in aſcertaining the right: for 
where in caſe for diſturbing the plaintiff in a pew, it ap. 
peared, That upon a libel in the Conſiſtorial Court, the 
Court had adjudged the right to be in the plaintiff; but that 
on an appeal to the arches, ht Court had reverſed the former 
ſentence : it was held, That this was not concluſive evidence 
for the defendant. | 1 | 


Therefore in dower, if the defendant plead ne unques a- 
couple, & c., and the biſhop certifies on this iſſue that the par- 
ties are married, and ſuch certificate be inrolled, and judy- 
ment given for the demandant thereon : in the like aflim 
againſt another tenant, the defendant will be concluded from plead- 
ing the like plea; for the matter having been ex directo deter- 
mined between the parties, ſo that it can never be again 
controverted by them, the record is concluſive evidence of fuch 
Fact againſt all the world. e TS 


4. And courts take the ſame notice of the adjudica- 
e tions of foreign courts in matters of which they have con- 
« uſance, and hold the ſentences of ſuch courts conclulive 
« evidence; nor will the courts here examine into the 
«« grounds of their deciſion, if the matter appears to be 
« within their juriſdiction.“ | 


As in an action on a policy of inſurance, with a warranty 
that the ſhip was Swediſh, a ſentence of the French Court of 
Admiralty condemning the veſſel as Eugliſb property, a 
held to be concluſive evidence. | | | 


—— Acad os i... 


5. © But in order to make the proceedings in the inferior 
« courts concluſive evidence, ſuch court ſhould have complete 
« juriſcliction of the whole matter which is the object of thc 
& cauſe.” = 12 5 i 

« Therefore, if the ſuit is in the Eccleſiaſtical Court, if 
tc it is mixed with any matter of temporal cognizance, there 
6 the ſentence is not concluſive evidence,” | 


Therefore, 


eee e 
Therefore, if a man deviſe lande, the probate of the will 1 Roll. Ab. 678. 
in the Spiritual Court cannot be given in evidence; for all 3 P. 245. 
the proceedings there as far as relate to land are coram non judice: 
for having no authority to authenticate any ſuch deviſe, _ 
a copy of a will under their ſeals is no evidence of a true 
copy. 1 | 
But the probate of the will of perſonal gſtate is good evidence? 
becauſe they have the cuſtody of all wills that concern per- 
ſonal eſtate, and they are the records of that court, and there» 
fore a copy of them under the ſeal of the court muſt be 
good evidence; and this is {till the more reaſonable, becauſe 

it is the uſe of the court to preſerve the original will, and 
only give back to the party copies of it, under the ſeal of the 
court. RE | | 


But to this are the following exceptions '— 


1 « Where the party who wants to uſe the will of lands 
«© jn evidence cannot procure it, in ſuch caſe the ledger-book 
js evidence.” N | 


Ass where in avowry for a rent-charge the avowant could Anon. ” 
could not produce the will under which he claimed, as it be- _ 1 Rep. 
lnged to the deviſee of the land, who was the plaintiff in the Oe; 
action: in ſuch caſe it was held admiſſible evidence, and ſuf- | 
ficient to charge the plaintiff to produce the ordinary's regiſ- 
ter of the will, and to prove former payments. 


Sed quere, If according to modern practice the plaintiff 
ſhould not have had notice to produce it?!̃ - 


2. © Where a will of lands is wanting to prove a collateral 
matter, as a deſcent, ex. gr. in ſuch caſe the ledger-book of 
* the ordinary is evidence.“ | 


As if it was neceſſary to prove the relation of father and Pike v. Polhill. 
lon, in ſuch caſe the ledger-book would be evidence: for L. Raym. 244. 
the ledger- book is not merely a copy, but is a roll of tze 
court; and though the law does not allow theſe rolls to - 5 aer 
prove a deviſe of . yet when the will is only to prove Hull. N. P. 246. 
a re/ation, in ſuch caſe the rolls of the Spiritual Court, that _ 5 
has authority to inroll all wills, are ſufficient proof of ſuch 

teſtament. e . | 


But a copy of the ledger- boot is not evidence. Boll. N. P. 246, 
6. On this head it is further to be obſerved, 5 2 
That where any inferior or other court has com- [ 562 ] 
* juriſdicti | i j T N 
SF ion, and their ſentence, decree, or judgment 
a is final, /ach decree, ſentence, or judgement ſhall be con- 
clufive and final. in any other court of concurrent jurif< 


« diftion.” 


Yor, II. 2 Therefore, 


762 
Hutchinſon's 
caſe. 


Temp. Car. 2. 
quoted Show. 6. 


Bull. N. P. 245: 


Boyle v. Boyle 
3 Mod. 164. 


Lord Howard v. 
Lady Inchiquin. 
1700. 

Bull. N. P. 285. 


Thurſton v. 
Slatford. 
Salk, 284. 


Morſe v. Roach. 
2 Stra. 961. 


[ 763 ] 


out on ſecurity. However, the preſent practice is for u 
officer of the Commons to attend with it. 


other caſe be concluſive, becauſe that is the proper juriſ- 


« diction only.“ 


EVIDENCE. | | 

Therefore, where the defendant, having killed a man in 

Spain, was there proſecuted, tried, and acquitted, and after. 

wards was indicted here, it was. held, 'That he might plead 

that acquittal in Spain in bar; becauſe the final determina- 

tion of a court of competent juriſdiction, is concluſive to all 
courts of concurrent juriſdiction, | oo 


So, as before-mentioned, in caſes of doaver, upon which 
the biſhop has once certified marriage, that ſhall in every 


diction by which it is tried. e | 


© But this rule is confined to caſes of concurrent Juril- 

For though a conviction in a court of criminal juriſdice 
tion is concluſive evidence of the fact in a court of civil ju- 
riſdiction, yet an acquittal is no proof of the contrary: as if the 
father was convicted on an indictment for having two wives; 
this would be concluſive evidence in ejectment, where the 
validity of the ſecond marriage was diſputed : but an ac- 
quittal would not prevent the party from giving evidence of 
the former marriage ſo as to bar the iſſue of the ſecond, for 
an acquittal aſcertains no fact as a conviction does; nor 
would a conviction be concluſive fo as to bar the party 
in a writ of dower, or in an appeal where the legality 
of the marriage comes in queſtion; however, it would be 
evidence before the biſhop on the iſſue of ne unques accouple; 
for though the fact of the marriage be not concluſive evi- 
dence of the legality of it, yet it is prima facie a proof 
of it. | „ N - 
7. A record of the ſeſſions in which his admiſſion was en- 
tered, is good evidence to prove that a public officer had not 
taken the oaths by which he forfeited his office. 5 


2. As to how theſe Matters are to be given in 
1 Exidence. | 


1. We have obſerved before in what cafes the original wil 
muſt be produced, and in what caſes the probate. _ 


As it often happened that the will concerned. both per- 
ſonal and real eftate, in which caſe the Eccleſiaſtical Court 
had a right to the cuſtody, on account of the perſonalty, 
before the year 1718 the method was to deliver out a will 
of lands, to be proved at trials on ſecurity being given; but 
after that the regiſters refuſing to deliver it, but attending 
with it themſelves, and making exorbitant charges for their 
attendance, the Court in this caſe ordered it to be delivered 


2, Tile 


_—_ EVIDENCE. . 763 
2. The Eccleſiaſtical Court never grants an exemplifica- — v. 
tion of letters of adminiſtration, but only a certificate that x4 g Geo. 2. 
adminiſtration was granted; therefore where a leſſee pleads K. B. 

an aſſignment of a term from an adminiſtrator, ſuch certi- Bull. N. P. 246. 
ficate is good evidence : ſo would the book of the Eecleſi- Puget“. 
aſtical Court, wherein- was entered the order for granting , Lev. 25. 
adminiſtration: fo would the“ copy of the probate of the will smartle v. 

be evidence that S. S. was executor; but a copy of the will Williams. 


55 g Cit. Hardw. c. 
would not be evidence of it. Bull. N. P. 246. 


3. Though in a ſuit relating to the perſonal eſtate, the Noell v. Wells. 
probate of the will under the ſeal of the Eccleſiaſtical Court ee | 
is ſufficient evidence, yet the adverſe party may give in de 
evidence that the probate is forged, becauſe ſuch evidence 
ſuppoſes that the Spiritual Court has given no ſuch judg- 
ment, and ſo there is no reaſon that the Spiritual Court 
ſnould be concluded by it; but it cannot be given in evidence 
that the vill avas forged, becauſe the Ecrleſiaſtical Court 
has decided, by granting the probate. | EP 


So the adverſe party may prove that the teſtator left Bona Ibid. 
notabilia, againſt the probate by an inferior court; for in that 
caſe the inferior court had no juriſdiction, as the admini- 
ſtration ſhould be a prerogative one. „„ 


So if letters of adminiſtration are ſhewn under ſeal, you Ibid. 
may give in evidence that they were revoked; for this is in af- 
firmance of the proceedings in the Spiritual Court, and does 

not controvert the propriety of their deciſlon, 


Fo neither can it be given in evidence that the teſtator ibid. 
was non compos, for that the Spiritual Court have power to 
decide, and have decided by granting probate, and that is 
concluſive. | e ed 


3. OF OTHER PUBLIC MATTERS IN THE NATURE OF 
8 RECORDS, 35 


1. The rolls of a court. baron are evidence; for they are the Ball. N. P. 247; 
public rolls by which the inheritance of every tenant is pre- | 
ſerved; and they are the rolls of the manor-court, which 

was anciently a court of juſtice, relating to all property within 

the manor. dh” | 5 

So where the queſtion was reſpecting the mode of de- Den ex dim. 
ſcent of certain copyhold lands, a cuſtomary was produced in 3 = 
evidence by the fleward of the manor, as the cuſtomary of the 1 T. Rep. 466; 
manor : he had received it from his predeceſſor in 1748, who [ 764] 
had received it from his; it was of great antiquity, and = 
landed down along with the rolls of the manor, but it was 

net ned by any perſon to evidence its origin or authenticity: 

the Court held nevertheleſs, That under the circumſtances 

under which it had ſo been tranſmitted, joined to its anti- 

quity, it was good evidence. | | | 3 
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R ex dim. 
Beebee v. 
Parker. 

5 T. Rep. 26. 


Snow v. Cutler 
& alt. 

Comb. 138. 
Rex v. Jcvins. 
Comb. 337. 
12 Mod. 24. 


Bull. N. P. 247. 


Salk. 281. 


Stead v. Heaton. 
4 T. Rep. 669. 


May v. May. 


2 Stra. 1073. 

'Trial at bar be- 
fore Page, Pro- 
byn, & Lee, ſuſt. 


from which the entries were made in this regiſter, once 
in every three months; and the entries were made 1n 
day-bock immediately after the chriſtening, or next mom 


EVIDENCE. 
And when an entry from the court rolls of a manor 18 
given in evidence in order to aſcertain the mode of deſcent 
of lands within the manor, ſuch entry is good evidence, 


though no evidence is offered that it has ever been put in 
uſe, or that any perſon had taken lands by deſcent under it, 


And a copy of a court-roll under the ſteward's hand, is 
good evidence to prove the copyholder's eſtate. 


So an examined copy of the court-roll is good evidence, 
if ſworn to be a true one. EY 


2. The regifter of chriflenings, marriages, and burials is 
good evidence, or the copy of it: and it is ſaid' that proof 
viva voce of its contents, without a copy, has been held good 
evidence: but Jult. Buller doubts it, as it certainly is not the 
beſt evidence that the nature of the thing is capable of, 


. So where the queſtion was, Whether by cuſtom the cha- 
pelry of Haworth ought to contribute one-fafth of the mo- 
ney raiſed to ſupport the pariſh church of Bradford, of 
which Haworth was a vill: to prove it on the part of 
Bradford, the pariſh book was produced in which was an 
entry made by their own churchwardens in 1679; it was 
in theſe words: Received of Haworth, who this year dil- 
t puted our ancient cuſtom, but when ſued paid it, 81. and 
& 11. for colts.” At the head of the page was this entry;— 
cc It is an ancient cuſtom thus to proportion church-lay — 
« Haworth one-fifth, Bradford a third of the remainder,” 
Sic. Oc. It was objected, That theſe entries, being by 
the pariſh-officers of Bradford, could not be made evidence 
in ſupport of their right againſt Haworth: but the Court 
held, on a motion for a new trial, (the evidence having been 
admitted,) That the receipt was clearly evidence of the re- 
ceipt of money ſufficient to charge the officers, and that 
referring to the entry in the ſame page reſpecting the cuitom, 
was good and admiſſible, x” | 


« And it ſeems that books of that public nature ſhall 
* be concluſive evidence of the matters of which they are 
C proper regiſters.” 


For where on queſtion concerning the plaintiff's leg: 
timacy, he produced the general regiſtry of the pariſh 
wherein he was regiſtered, as the ſon of his father and mo- 
ther, in the ſame way that lawful children are entered. 
This regiſtry, the clerk ſaid, was made from a day-book, 


ing. To encounter this, he was aſked by the defendant if 


. 


any notice was taken of baſtards? he ſaid, their method 
was to add B. B., baſe-born. The defendant then offered 
the day-book from whence the other entry was poſter, : 

N {oy - a 3 > | : * | 


EVIDENCE. : 


Court was taken; Juſt. Page was for admitting it, but the 


pariſh; ſo it was rejected. 
But the regiſters of the marriages formerly ſolemnized 
in the Fleet are not evidence of marriage. = 
Neither is the copy of a regiſter of a marriage in a fo- 
reign chapel evidence, FT 
3. Corporation- boobs are good evidence where they are 
publicly kept as ſuch, and entries made by the proper oſſicer; 
or if that officer be dead, or fick, or refuſes to attend, en- 
tries made by other perſons may be good; but theſe matters 
muſt appear: and when the book is produced, it muſt be eſta- 
bliſted- | e e 


* But where in a caſe of que warrants, a book was pro- 


acts ten years before, all written by the proſecutor's clerk, who 
was no officer of the corporation; this was oppoſed on the 


the corporation-books, in which the entries were all made 


ſpecting the book, the Judge, before he would admit it, 
required an account by whom it had been kept for the ten 
years? and whether any body had ſeen it before? which 


rejected, | „ 
So where the queſtion was, Whether A. B. at the time he 
did a corporate act was an out- burgeſs or not? and to 
prove it, the defendant who had a rule to inſpect, and take 
copies of all the books and records of the borough, pro- 
duced a copy of a letter fifty years old, and found in one of the 


another place: The Court reſuſed to admit it to be read, 


5 copy was not evidence ; but the original ſhould itſelf be pro- 
uced. „ „ | LEES 


cient demeſne or not ? the trial ſhall be by Doomſday-booky, 
which will be inſpected in court, 5 | 


In ejectment for the manor of Artam, the defendant 
pleaded ancient demeſne, and when Doomſday book was 
brought into court, would have proved that it was antiently 
called Nettam, and that Nettam appeared by the book to be 
ancient demeſne; but he was not permitted to give ſuch 
Evidence; for if the name was varied it ought to have been 
_ *verred on the record. e 


Rs ee ee 


e 


„ 


which B. B. was inſerted; and they inſiſted that this was 
the original entry. This was oppoſed: the opinion of the 


duced which appeared to be only minutes of ſome corporate 


by the town-clerk ; and there being ſome ſuſpicion re- 


the proſecutor not being able to ſatisfy him in, the book was 


corporation cheſts, wherein A. B. was mentioned to be of 


4. If the queſtion be, Whether a certain manor be an- 


| Z3 - 5. There 
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two other Judges were againſt it; ſaying, the other was the 
only regiſter, and there could not be two regiſters in one 


Reed v. Paſſer. 
Eſpin. Caf. N. P. 


213. 


Leader v. Barry. 
Eſpin. Caſ. N. P. 


353. 
Per Cur, 1Stra. 
93+ -- 


Rex v. Mother- 
ſell. 
1 Stra. 93. 
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ground that it never was kept among or eſteemed one of 


Rex v. Gwin, 
Mayor of 
Chriſtchurch. 
1 Stra. 401. 


for it was not a corporate act within the rule; ſo that a 


Anon. | 
Hob, 188. 


Gregory Vo 
Withers, 

Hil. 28 Car. 2. 
Bull. N. P. 248. 


—— — — U— neg 
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766 EVIDENCE. 


Bull. N. P. 24%, F. There is in the Exchequer a particular ſurvey of the ling 
| ports, which aſcertains their extent; this therefore is good 
evidence on a queſtion reſpecting their limits, or whether a 

thing be done in or out of the ports. 8 


Salk. 281. SRO 5 . 
2 Jones, 224. 6. The rolls, or ancient books of the heralds office, are evi- 


Bull. N. P. 292 dence to prove a pedigree; but an extract of a pedipree 


taken out of their records ſhall not; for it is not the beſt 
evidence in the nature of the thing, and a copy of the re. 
cords might be had, RE n= 


Pitton v. Wal-. So where the queſtion was, Whether the leſſor of the 
"Stra, 162. Plaintiff was heir at law to him that laſt died ſeiſed? to 
prove the pedigree, the Chief Fuflice admitted a wiſitation in 
1623, made by the heralds, entered in their books, and kept in 

their office, to be read in evidence; he alſo admitted a mi- 

D 966 ) nute book of a former viſitation, ſigned by the heads of 
the ſeveral families, which was found in Lord Oxferd' li 


= brary, 
e jr So the copy of an old agreement where the original was 
Bunb. 160. in the Bodleian library, from whence the Oxford ſtatutes pro 


hibit it to go out, was held good evidence. 


Tx dim. Whit- 7. The regiſter of the navy eſſice, with proof of the method 


comb v. _——. there uſed to return all perſons dead with the mark D. D. 


P. 6 Ann. C. B.); 55 e ee 5 255 
Bull. W. P. 249. 25 good evidence of the death of any perſon. 


Robert Rhodes 's So on an indictment for forging a ſeaman's will, the mufer- 


wy. cr. cat. book of the navy-office is good evidence to prove the identity of 
23. the ſuppoſed teſtatoo. EX | 


Vicarof Kel- 8. An ancient ſurvey from the firſt fruits office of the poſ- 
me = mcg ſeſſions belonging to a nunnery, which ſurvey was taken in 
of Trinity Col- the year 1563, upon the diſſolution of the monaſteries, e- 
lege Cambr. & pore Hen. 8. reſpecting the endowment of a vicarage, though 
ab. 1 WI. 170. it did not appear by what authority that ſurvey was taken, 


was held to be good and ſufficient evidence, 


Palm. 38. 9. The Pope's bull is evidence upon a ſpecial preſcription to 
be diſcharged of tithes, as to prove that ſuch lands belong- 
ing to ſuch a monaſtery, were diſcharged at the time of the 
diſiolution, for then they continue diſcharged by the act 
of parliament of Her. 8.; but it is no evidence on a general 
preſcription to be diſcharged, becauſe there appears a com- 
mencement of ſuch a cuſtom, and a general preſcription 1s 
that there was no time or memory of the thing to the con- 
trary. | | by | 
Talm. 527. So the Pope's licence without the King's, has been held good 
evidence of an impropriation, becauſe anciently the Pope was 
holden as ſupreme head of the church, and therefore to have 
th diſpoſition of all ſpiritual benefices, with the concur- 
Fence oi the patron, without any regard to the King * . 


theſe ancient matters muſt be judged according to the error 
of the times in which they were tranſacted. 


10. An old terrier or ſurvey of a manor, whether ecclefiaſti- Bull, N. P. 248. 
cal or temporal, is good evidence; for there is no way of 
aſcertaining old tenures or boundaries. es | 
But a frog made by one party without the privity or concur- Anon. 
rence of the other, 1s not admiſhble evidence. | | 1 Stra. 95. 
9. So where to prove a place the public road, a cop- Pollard v.Scott. 
r-plate map was produced, wherein the cloſe in queſtion Av 9s a 
was deſcribed as a public road, and purporting to have © 
been taken by the direction of the churchwardens for the 
time, and evidence offered that it, was generally received 
in the pariſh as authentic; Lord Kenyon rejected the evi- 
dence, ſaying it would be equally improper as to receive 
in evidence a plan taken by the lord of a manor, who might 
thereby cruſh and deſtroy the eſtates of his tenants. 


So 2 terrier of glebe is not evidence for the parſon, unleſs Bull. N. P. 243. 
ſigned by the churchwardens as well as by the parſon; nor b 
then if they are of his nomination : and though it be ſigned 

by them, it deſerves very little credit; unleſs it be alſo ſigned 

by the ſubſtantial inhabitants; but in all caſes it is ſtrong 

evidence againſt the parſon. e 


* 11. A general hiſtory may be given in evidence to prove a Rex v. Burgeſſes 
matter relating to the kingdom in general, but not to prove of Droitwich. 
a particular right or cuſtom; therefore in the caſe of St. Sk. 28 . 
Catherine's Hoſpital, Ch. Fuſtice Hale allowed a chronicle [ 767] 
to be evidence of a particular point of hiſtory in Ed. 

34's time: ſo a year- book is evidence of the practice of the 
court; therefore Carmden's Britannia being produced to 
prove a right reſpecting the digging of ſalt-pits at Nantwich, _ 
it was rejeted, . - Pas 1 


So where the queſtion was, If it was an inferior abbeyß? 
Dugdale's Monaſticon was refuſed, as the original records 
were in the Augmentation-office. Io 


12, The certificate of the commiſſioners for flating the army- Moody v. 
debts is concluſive evidence, nor can the party be admitted to Thurſton. 
unpeach or diſprove it by evidence. | 1 Stra. 481. 


But in ſuch caſe the certificate muſt be made by them Mountcan v. 
litting as commiſſioners z for where it had been ſigned by them dy e "7 
at thcir own houſes and apart, it was rejected. e ORE 


13. An inventory taken by the ſheriff on an execution, is evi- Baxter v. Seer 
dence between ſtrangers, to prove the quantity and value of * alt, 
the goods; for the law intruſting him with che execution —— 
mult truſt him throughout. en OW On 


24 | | 14. In 


767 | - - EVIDENCE. 
Aicle's caſe. 14. In an indiftment againſt a priſoner for returning 
Leach Cro. Caf. from tranſportation before the term of it expired, it was 
„ neceſſary to prove the preciſe day on which the priſoner 
had been diſcharged from Neugate: to prove it the gail 
book, kept by the clerk of the papers, containing entries of the 
names of the priſoners when brought in and when if. 
charged, was held to be good evidence ; though it appeared 
that the entries were made partly from the information of 
the turnkeys, and partly from their indorſements on the writs, 
and not from the clerk of the papers own knowledge; for 
being things of a public nature, credit was to be given to 
them till it was impeached., © | | 


2 Roll. Ab. 60. I5. It is a general rule, that depoſitions taken in a court not 

Litt, Rep. 167. of record, ſhall not be allowed in evidence elſewhere: ſo 
it has been holden in the caſe of depoſitions in the eccle- 
ſiaſtical court, though the witneſs is dead. | 


« And the rule ſeems to be general, that except when 
ce provided for by particular ſtatutes, the depoſitions of 
« witneſſes on oath are not evidence, unleſs the parties 

4 to be affected by it have had the benefit of croſs-examin- 
« ation, even though ſuch witneſſes could not be produced 
« in perſon.” e 


Nerv. Paine. * Therefore in an information for a libel againſt govern- 
x Salk. 281. ment, and not guilty pleaded, the Attorney-General offered 
*[ 708 ] in evidence depoſitions taken before a juſtice of the peace, relating 

| to the fact, the deponent being dead, c. Per Cur. Upon 
advice with the juſtices of the Common Pleas, depoſitions 

taken before a juſtice of peace, if the deponent die, may be 

made evidence by ſtat. 1 & 2 P. M. 13. but it extends 

only to the caſe of felony, not to this caſe. . 


5 This was the doctrine held by Lord Kenyon and J. 
« Groſe, in the following caſe ; Juſtices Aſhhurſt and Buller 
40 diſſent.” | . a | _— | 


Rex v Eriſwel. A pauper then reſiding in the pariſh of Lellingban, 

3 T. Rep. 70%, Where it was apprehended he was not ſettled, was taken up 
by the pariſh-officers of that pariſh, and brought befor: 
two juſtices for the purpoſe of being examined concerning 
his ſettlement; in conſequence of which he was examined, 
and his examination ſigned by himſelf before the jullices; 
but no removal then took place: he continued to reſide in 
Icklingham for ſome years, when he became inſane, and the 
queſtion was, Whether the examination ſo taken was eri 
dence or not? when the Court were equally: divided on the 
queſtion, e | 


But to this rule are the following exceptions: 


| | EVIDENCE. - | | | 

1. By ſtatute 1 & 2 Ph. & M. 13 & 2. and Ph. & M. 10. 
« Juſtices of peace ſhall examine of perſons brought be- 
« fore them for felony, and of thoſe who brought them, 
« and certify ſuch examination to the next gaol-delivery 3 
« but the examination of the priſoner ſhall be without 
% oath, and the others upon oath, and theſe examinations 
« ſhall be read againſt the offender upon an indictment if 
« the witneſſes be dead,” | | | 


Go where an accomplice had made a full confeſſion in 
writing, and given information upon oath againſt the pri- 
ſoner, before Lord Ch. Juſt. Lee, purſuant to 1 & 2 Ph, & 
M. 2 & 3 Ph. & M. but before the priſoner was brought to 
trial the accomplice died: it was adjudged, That the depo- 
fitions ſo taken were admiſſible evidence. 


Upon this principle, where a pregnant woman had made 
her examination before a juſtice of peace, charging a certain 
perſon to be the father of a baſtard child, and died two 
hours after her delivery; it was decided, that the examin- 


Quarter Seſſions, in order to make an order of filiation on 


Court to proceedings under ſtat. x & 2 P. & M, 


of that year, two juſtices are empowered to take the exa- 
them to give an atteſted copy of ſuch examination to the ſol- 


makes ſuch atteſted copy evidence when produced. 


As this ex parte examination is made evidence by the ſta- 
tute, contrary to the eſtabliſhed rules of evidence, the 
Courts will conſtrue the ſtatute ſtrictly, and therefore re- 
fuſed to admit any other atteſted copy of ſuch ſoldier's ex- 
amination to be evidence, except that which is by the ſtatute 
ſo ordered to be delivered to the ſoldier as aforeſaid. 


« that copies of ſuch record of the depoſitions ſhall and 
* the bankruptey of ſuch perſon againſt whom ſuch com- 
* miſſion hath been or ſhall be awarded, or other matters 
* and things when the witneſs is dead.” ET 

And depoſitions fo taken and recorded, are good and ad- 


By ſtat. 33 Geo. 3. c. 9. $ 33. which was the mutiny act 


mination of a ſoldier as to his ſettlement, and then orders 


 Niſlible evidence to prove the preciſe time 20hen an at? of 
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Weſtbeer's caſe. 
Leach. 
Cro. Car. 14. 


Rex v. Ravene 
ſtone, 
5 T. Rep. 373. 


ation ſo taken was admiſſible evidence before the court of 


the party ſo charged, the examination having been taken 
in the courſe of a judicial proceeding, and was likened by the 


dier to be by him delivered to his commanding officer, and 


Rex v. Inha- 
bitants of Claye 
ton le Moors. 

5 T. Rep. 704. 


N By ſtat. 5 Geo. 2. c. 30. f. 41. „ The depoſitions before | 
* commiſſioners of bankrupt are ordered to be recorded, and 


may be given in evidence to prove ſuch commiſſion, and 


— aſſig. of 
urton v. Wil- 
ſon. 


Doug. 244. 


2. 
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Bromwick's 


Caſe. 


1 Lev. 180. 
2 Jones 53» 


Per Ld. Kenyon: 
| 3 . Rep. 290. 


Green v. Gate 


wick. 


Mic. 24 Car. 2. 
Bull. N. P « 243» 


Bull. N. P. 249. 


Ibid. 


( muſt be produced.” 


EVIDENCE. 


4. If the witneſſes examined on the coroner*s inqueſt be dead 


or beyond ſea, their depoſitions may be read, for the coroner 


is an officer appointed on behalf of the public to make in. 


quiry about the matters within his juriſdiction, and there. 


fore the law will preſume the depoſitions before him to be 


fairly and impartially taken. 


5. Analagous to depoſitions is the evidence before given 
by a witneſs: as to which it has been decided, that in courts 
of law, the evidence which a witneſs gave on a former trial 
may be uſed on a ſubſequent one, if he die in the interim; 
as was agreed on all hands at a trial at bar in Lord Palmer/. 
Zon's caſe ; but in ſuch caſe it is not ſufficient to ſwear to the 
effect of the words uſed by the witneſs at the former trial, but 
the words themſelves ought to be given. 5 


So where a witneſs was ſworn in a trial at bar in C. B. be- 
tween the ſame parties, and on the ſame iſſue; and on a ſe- 
cond trial he was ſubpœnaed by the defendant to appear in 
K. B. and his charges given to him ; but he not appearing, 
perſons were admitted to ſwear what he ſwore in C. B., for 
the Court faid, That they would preſume that he was kept 
away by the practice of the plaintiff; which ſuppoſition was 
ſtrengthened by his having been produced by the plaintiff on 


| the firſt trial, 


2. OF PRIVATE WRITTEN EVIDENCE. 
This is, 1ſt, Deeds: 2. Other inferior written evidence. 


1. OF DEE DVS. 


1. As to what matters deeds are evidence: 2dly, How 
they are to be given in evidence to the jury. = 


1. As to what Matters Deeds are Evidence. 


I. © Where any perſon claims by a deed in the pleadings, 
« he muſt make a profert of it to the court; and where 
« he would prove any fact in iflue by a deed, the deed itſelf 


For in every contract there muſt be apt words to ſhew 
what rights are transferred, and to whom; and the ſenſe 
and ſignification of theſe words muſt be expounded by the 
law; there muſt therefore be a profert of all ſolemn con- 


tracts: 1. For the ſecurity of the ſubject, that what right i 
transferred may be adjudged of according to law: 2. Be- 


cauſe all allegations in a court of juſtice muſt ſet forth the 


L 770 J thing demanded ; and the thing there demanded cannot . 


7 
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ſet forth without ſhewing the inſtrument upon which the de- 


* 


mand ariſes. | 
« But where a man ſhews a good title in himſelf under 
« the deed, every thing collateral ſhall be intended, whether 
“se it be ſhewn or not; and that matter is collateral which 
d does not enter into the eſſence or being of a title, but 
« ariſes aliunde; ſo that there may be a derivation of title 
„without it.“ | | | N 
As where in treſpaſs the defendant juſtified taking the 


beaſt in queſtion as an heriot, as ſervant to John. Ardern, nal 
ho had been enfeoffed of the lands by Sz. Leger, and 


ſhewed the cuſtom of ſo taking: it was demurred for caule, 
That the defendant entitled John Ardern as a purchaſer by 
feoffment, and /heꝛued not the attornment of the tenant ; but 
it was over-ruled, for the Court ſaid, That it ſhould be in- 


Neither can privies in eflate take any advantage of a deed 


without ſhewing it; as if there be tenant for life remainder 
in fee, and there be a releaſe to him in remainder, tenant for 


Bull. N. P. 249, 


Sir Humphry 
Ferrers v. Wig 


Cro. Eliz. 400. 


Co. Litt. 267. 
10 Co. 92. 


life cannot take advantage of it without ſhewing the deed; 


for ſince the right paſſes merely by the deed, to ſay that a 
perſon is releaſed without ſhewing the deed, would not be a 


good plea. | 
2. © But as to the caſes in which a deed is neceſſary in 
evidence, a diſtinction is to be obſerved between 7hings 


Bull. N. P. 2506. 


hing in grant, and things lying in livery ; for things that lie 


« in livery may be pleaded without deed, but for a thing that 
lies in grant, regularly, a deed mult be ſhewn.”. _ 


As to things that lie in livery, a man may plead that J. S. 
enfeoffed him, without ſaying “ by indenture,” and yet 
give the indenture in evidence, becauſe the feoffment is made 
by the livery, and the indenture is only evidence of ſuch 
teoffment ; but if a man plead that J. S. enfeoffed him by 
deed, it may reaſonably be doubted whether he can give a 


2 Roll. Ab. 682. 


Co. Litt. 281. 


parol feoffment in evidence, becauſe he has bound himſelf 


up to a feoffment by deed. 


And though ſince the ſtatute of frauds, the ceremony of 
livery only is not ſufficient to paſs an eſtate of freehold or 


Bull. N. P. 251, 


term of years, but there muſt be a deed or note in writing, 
yet it is not neceſſary to ſet out ſuch conveyance in the 


pleadings, for they are as they were formerly © feoffavit & 


2. As in things that lie in grant, 


f Theſe are incorporeal rights, as fairs, markets, advow- 
oy and rights to land where the owner is out of poſſeſ- 
aon; and as they cannot viſibly be delivered over, therefore 


[m1] 
Co. Litt. 22 5» 


they muſt paſs by the next ſort of conveyance that holds the 


ſecond 
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Co. Litt. 22 5. 


10 Co. 94. 
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ſecond place in point of ſolemnity ; that is, by grant unde; 
the hand and ſeal of the party. : NT Lge 


If a perſon claims any thing lying in grant, he muſt ſhey 


his deeds, or otherwiſe he muſt preſcribe in, the thing he 
pretends to, and the preſcription being ſuppoſed immemoria], 
ſupplies the place of a grant. ge 


3. He that has a particular gſtate by agreement of the partic, 
muſt ſhew not only his own conveyance, but the deeds ya. 
ramount ; for there can be no title made to a thing lying in 
agreement but by ſhewing ſuch agreement up to the fit 
Original grant, e 85 


But where a perſon claims any particular ęſtate by act of lau, 


he may make claim without ſhewing the deeds ; as tenantin 
dower, or by elegit, or guardian in chivalry, may claim an 
eſtate in a thing lying in grant, without ſhewing the deed; 
for where the law creates an eſtate, and does not give the 
particular tenant the property of the deeds, it mult allow the 
eſtate to be demanded without them. 8 


So he may plead a condition without ſhewwing the deed, be. 
cauſe he claims an eſtate by act of law, and therefore is not 
eſtopped by the act of livery; and may claim an eſtate de- 
feated by the condirion without deed. 


But a tenant by the courteſy, though he is in by operation of 
law, cannot claim any eſtate lying in grant without the deed, 


| becauſe he has the property in and the cuſtody of the deeds 


Thid, 
Bull. N. P. 2 52. 


Ibids 


Co. Litt. 226. 
Bull. N. P. 253. 
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in right of his wife; which property cannot be diveſted out 
of him during the continuance of his eſtate. 


| So alſo he cannot defeat an eſtate of freehold without 


ſhewing the deed, for the act of livery is an eſtoppel that 


runs with the land, and bars all people to claim it by in 
tue of any condition, without the condition appear in ti 
deed; and ſince he has the cuſtody of the deed, he mul. 
ſhew it. | | | | 


But where a man has not the cuſtody of the deed, 33 
where the mortgagee makes a leaſe, and after the mon- 
gagor re-enters; in which caſe the leſſee has not the cuſtod 
of the deed : in that caſe he is not compelled to ſhew eit. 


* 4, As no party ſhall take advantage of his own neg! 
gence in not keeping his deeds, which in all cafes ought te 
be fairly produced to the Court, ſo his adverſary ſhall not 
take any advantage of his violent detaining them for the 


one, by the violent taking away of the deeds, gives to the 


other a juſt excuſe for not having them at command, and no 


man can take advantage of his own injury; and therefore! 
8 FORE 15 


„ n a. ah. Mt 1 1 . 


AV „ = =» Paw my — — — 


1 
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4 - fool away the cheſt in which the deeds were.” 


2. Of giving Deeds in Evidence to the Jury. 


As to this, the general rule is, 1. That the deed itſelf 
muſt be given in evidence, and 2. That it muſt be proved by 
one witneſs at the leaſt : for delivery being eſſential to a deed, 
it muſt be proved; and it is not ſufficient only to prove the 
party's hand-writing ſubſcribed. | | | 


The courts have adhered ſo ſtrictly to this rule, that 
they will not ſuffer a party to acknowledge his deed in 


But it is not neceſſary that the ſubſcribing witneſs ſhould 
have actually ſeen the party ſign the deed, it is ſufficient if 
he acknowledged to the witneſs that he ſigned it. 


But there are ſome exceptions to this rule. 
1. If after notice the oppoſite party refuſe to produce it, 


5 copy awill be good evidence: but ſuch copy ought to be 
proved by a witneſs who has compared it with the ori- 


plea for one party to ſay, That the other entered, 


Johnſon v. 
Maſon. 
Eſpin. N. P. 
Caſ. 89. d 


Powell v. 
Blackett P 


| Eſpin. N. P. 
Caſ. 97» 


1 Mod. 94. 


ginal, for otherwiſe. there is no proof that it is a true 


copy. 

2. For the ſame reaſon where a will remains in Chan- 
cery, by the order of the Court, a copy may be given in 
evidence, becauſe the original is not in the power of the 
party. | TFT OY | 

3. So where it is proved that the deed itſelf is loſt by fire, 
a copy may be given in evidence; but perhaps in ſuch caſe, 
if it came out in evidence that there were two parts exe- 
cuted, and the loſs of one only was proved, a copy would 
not be evidence: ſo if it were proved that the deed came 
into the hands of the defendant's brother, under whom the 
defendant claims, a copy ought not to be read, even though 
the defendant has ſworn in an anſwer in Chancery that he 
had not got the original, E 


Where a party offers parol evidence of a written inſtru- 
ment, he muſt ſhew due diligence to get at the original, 
For where, to eſtabliſh the ſettlement of a pauper, it was 
proved that he had been bound apprentice by indenture of 


two parts, one of which had been loſt, but the other part 


1 Keb. 177. 


10 Co. 92. 
Thurſton v. De- 
lahay, Hereford 
Aſſ. 1744. 
Bull. N. P. a 
Piitchard v. _ 
Symonds, 
Hereford, 1744. 
Bartlett v. 
Gawler, 

Tr. 14 G. 2. 
K.B. 

Bull. N. P. 254. 
Style 205. 

Rex v. Caſtle. 


ton. 
6 T. Rep. 236. 


had come to the hands of a Miſs Taylor, inquiry had been 


made from her reſpeCting it, and ſhe had faid, ſhe could 
not find it, nor did ſhe know where it was; but Miſs Taylar 
was not ſubpcenaed as a witneſs': it was held, That parol 
evidence ſhould not be admitted to prove the contents of 
the indenture. | | ; 
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And in theſe caſes, if the party has no copy he ma 
duce an abſtract; nay, give — evidence of the 1 
and where poſſeſſion has gone along with a deed many years 
the original of which is loſt or deſtroyed, an old copy is 
abſtract may be given in evidence, without being proved to 
be true, becauſe in fuch caſe it may be impoſſible to give 
better evidence. | 5 55 


772 


Ford v. Grey. A recital of a leaſe in a deed of releaſe is good evi. 


8 dence of ſuch leaſe againſt the releafor, and thoſe that 
claim under him ; but as to others 1t is not, without proy- 


J 773 J ing there was ſuch a deed, and that it was loſt or de- 


ſtroyed. 


2. As to the ſecond part of che rule, that !he deed muft be 
proved by one witneſs at leaſt, it is to be obſerved, 


Rex v. Middle- 1, That where a deed is in the hands of the oppoſite 
2 party, and he has notice to produce it, and does fo, it i; f 
. P · 41. oO = . — - . 
| be admitted in evidence without proof of the execution of it ; for 

being in the hands of the oppoſite party, it cannot be known 
who the ſubſcribing witneſſes were, and ſo the party cannot 


be prepared to prove it. 
2. But to this rule are exceptions. 


1. As where a witneſs to a deed, being ſubpœnaed, did 
not appear; but to prove it the party's deed, they proved 
an indorſement, reciting a proviſo within, that if he paid 
ſuch a ſum the deed ſhould be void; and acknowledging 
that the ſum was not paid, and by the indorſement he ex- 
preſsly owned it to be his deed : upon this it was admitted 


to be read. : 


Naſh v. Turner. So where there has been an aſſignment by deed, it 1s 
Eſpin. N. P. ſufficient to prove the aſſignment by the ſubſcribing witnels, 
without calling the witneſs to the original deed; for the 
aſſignment having adopted the deed in all its parts, they be- 


come as one deed. 
2. It has been holden, That a deed to lead the uſes of a filt 


Claſcock v. Sir ad the 
Wm. Warren. or recovery may be read without proof of its being executed; 
the reaſon of which ſeems to be, that by the fine being 


Caſe . B. 500. 


— 12 G. 3. 
ull. N. P. o 0 
| "ve levied, it appears the parties intended to convey the _ 


to ſome uſe or other, and therefore the law will admit o 
ſlight proof to ſhew what uſe was intended; ſince tle 
ſlighteſt proof without other to contradict it, will turn the 
preſumption on that fide : and therefore though the _ 


Anon; : N 0 
Salk. 287. terpart of a deed be not evidence in other caſes, yet it 
been holden ſo in the caſe of a fine and recovery; hon 
54 hong 8 ever, in a caſe reſerved from Hereford afſizes by Mr. uſtice 
Bull. N. P.255, Fortęſcue, all the judges were of opinion, That ſuch ge 1 
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had the uſes of a fine muſt be proved; and therefore it ſeems 


a5 if the above caſe and that in Salleld were not law. | 


3. It has been ſaid, That a deed of bargain and ſale. inrol= 


lad, may be given in evidence without proving the execution of it, 


mm 


Bull. N. P. 255. 


becauſe the deed by law requires inrollment, and there- 


fore the inrollment ſhall be evidence of the lawful execu- 


tion of it; but that where a deed needs no inroilment, 
there, though ſuch deed be inrolled, the execution of it 


muſt be proved ; becauſe fince the officer is not intruſted 
by the law to inroll ſuch deeds, the inrollment will be no 
evidence of the execution, and the caſes jn the margin are 
cited in ſupport of the doctrine: however, it is ſaid by 
Juſt. Buller (N. P. 255. ), that the law may well be doubted, 
notwithſtanding that deeds of bargain and ſale inrolled 
have frequently been given in evidence at N/ Prius with- 


out being proved; and in ſupport of the practice the caſe 


of Smartle againſt Williams, in Salkeld, is relied on; but 


5 Co. 54 
Stile, 445- 
1 Keb. 117. 
Salk. 280. 
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that caſe is wrongly reported; for it appears by 3 Lev. 387. 


that the acknowledgment was by the bargainor, and ſo it 


is ſtated in Salke/d, MSS, ; beſides, it appears from both the 
books that it was only a term that paſled, and ſo it was no 
inrollment within the ſtatute. | | 


4. A deed may be given in evidence on a rule of court by 
conſent, without being proved; for the conſent of the parties 
is concluſive evidence, as the jury are only to try thoſe 
matters wherein they differ, - = 


5. The deed of a corporation need only be proved to be 
under the corporation: ſcal; and there is no occaſion for ſigning 
or atteſtation, proof of the ſeal is ſufficient. Vid. Doe e. d. 
Wadmas v. Maſon, Eſpin. N. P. Caf. 5 3. 


6. Though a deed of feoffment be proved to be duly 
regiſtered, yet it is not ſufficient to convey a right, wunle/5 
livery of ſciſin be likewiſe proved; however, where the deed is 
proved, and poſſeſſion has always gone according to it, 


very ſhall be preſumed ; but if poſſeſſion has not gone 
along with the deed, the livery muſt be proved; for ſince 


livery is to give poſſeſſion on the deed, where there is no 


x Sid. 269. 


Goodright ex 


dim. Walling- 

ford v. Weſton, 
Per Willes, C. J. 
Abingdon Sum. 
Aſſ. 1754. MSS. 


2 Roll. Ab. 132. 
Bull, N. P. 256. 


poſſeſſion, the preſumption is, that there was no livery, and 


conſequently it muſt be proved, to encounter the preſump- 


tion: but if the jury find a deed of feoffment, and that 


poſſeſſion has gone along with the deed, yet, unleſs they 
expreſsly find a livery, the Court cannot adjudge it a good 
conveyance; for they are only judges of what is law, and 


have nothing to do with any probability of ſact; therefore 


they cannot conclude that there was a lawful conveyance, 
unleſs the jury find a delivery of the fee. | 


7. Where a deed is by law to be inrolled, as deeds under 


ſtat. 27 H. 8. C. 6. ſo of dutchy leaſes wich the auditor: in 


5 ſuch 


Kinnerl:y v. 
Orpe. | 
Douglas, 56, 
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ſuch caſes the indorſement by the proper officer in the uſual 


manner, on the back or in the margin, is always admitted 25 
good evidence of the inrollment. | | 


Pull. N. P. 255. 8. Deeds of thirty years ſtanding may be given in evi. 
| dence, without proof of their execution. In what caſe, 
Vid. ante fol. 259. ; | 


Thompſon v. 9. Where a party, to prove a title, produce a number 0 
Miles. old deeds; it was ruled in this caſe by Lord Kenyon, that he 
29% "- ſhould not be obliged to prove ſuch deeds by the ſubſcribius 
. 40 & : d 
witneſſes, | | | 8 
Johnſon v. 10. Where a deed has been executed under a power of 
Maſon. attorney, the power of attorney muſt be produced. 


Ante, 772. 
2. OF INFERIOR WRITTEN EVIDENCE, 
I. © The books of third perſons are good evidence as to any 


© tranſaction to which they immediately refer.” 
| I 
Per Yates, Juſt. In an action concerning tithes, 7he books of a reclor ur 
= 1.17 0B vicar wh as dead, was admitted as good evidence; for 25 ( 
center Lent Agr he had no intereit but for his life, it could not be pre- ; 
1765. MSS. ſumed that he would make any entries that were falſe, q 
L 775 J merely for the benefit of his ſucceſſor, who might be an f. 
utter ſtranger to him; and therefore not like the caſe of the n 
owner of an eſtate, who might be preſumed to have a pa- tr 
tiality for his own family, who were to ſucceed him. as 
| 
Smartle v. Wil- 80 in this caſe, where the queſtion was if the mortgage- : 
liams, cited per money was really paid? a /crivener”'s book of accounts (the 
ay 1p ſcrivener being dead) was holden to be good evidence ol K 
v. Turner, 1751. Payment. | | & 
Bull. N. P. 283, Fe x | In 
Warren ex dim. So where a queſtion aroſe reſpecting the ſurrender of 3 5 
Webb v. Oreen- tenant for life, which was neceſſary in order to eſtabliſh 2 AP 
__ recovery which had been ſuffered : to prove that fact, the . 
2 Bra. 1229. gebt-book of a Mr. Eduards, an attorney at Bri/tol, who 
was then dead, was offered in evidence; in which book wi 8 
a charge made by him of 32 J. for ſuffering the recovery fur 
queſtion; and two articles of it were for drawing the /ur- ana 
4 render in queſtion twenty ſhillings, and engrofſing 149 parts ot 
1 zwenty ſhillings more; and it appeared from the book that th the 
bill had been paid: it was held to be admiſſible and good Wa; 
| evidence. 
Barry v.Bebing- So in an action of treſpaſs, the iſſue was on the ſoil and . 
= toy. freehold of the defendant. At the trial, the plaintiff, vb 4 1 
= + . Rep. 514. made title under Lord Barrymore, offered in evidence ſwom 
= entries in a book in the hand- avriting of one Aſhley, ww» had * 
= been fleward to Lord Barrymore many years back, and Ligne 
| | was then dead. The book was a common day-book kept b ot 5 
| | Aſhley, containing different matters concerning his different annu 
employers, and the entries in queſtion were memoranda 0 the 
65 x receipt V. 
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receipts of money by 4/b/ey, from different perſons by name, 
for treſpaſſes committed on the common in queſtion, and 
aid on Lord Barrymore's account. The firſt was in 1739, 
the laſt in 1785. This evidence was refuſed at the trial, and 
the defendant had a verdict. On a motion for a new trial, 
the Court were of opinion, that it was admiſſible evidence, 
for the receipts were ſufficient evidence in law to charge the 
ſteward with the receipt of ſo much money, and therefore 
| were evidence to prove on what account it was received. 


2. © So the party's own books are good evidence againſt 
« him,” 5 „ 1 
In an iſſue out of Chancery to try whether eight parcels 13 1738. 
of Hudſon's Bay ſtock, bought in the name of Mr. Lake, . Feat. 
| were in truſt for Sir Stephen Evans: the plaintiffs, his aſ- 
ſignees, ſhewed firſt, that there was no entry in the books 
of Mr. Lake relating to this tranſaction: 2dly, Six of the 
receipts were in the hands of Sir Stephen Evans; that there 
was a reference on the back of them by Feremy T homas 
(Sir Stephen's book keeper) to the book B. B. of Sir Stephen 
Evans : 3dly, Feremy Thomas being proved to be dead, the 
queſtion was, Whether the book of Sir Stephen Evans (re- 
ferred to, in which was an entry of the payment of the 
money) ſhould be read? and the Court of Xing Bench at a 
trial at bar, admitted it not only as to the {ix ſhares, but alſo 
as to the other two in the hands of Mr, Biby Lake, the ſon of 
ir, Lake, 1 5% |” 5 


In the caſe of Cooper v. Marſden, Eſpin. Ca. N. P. 1. Lord 

K-1y.n held that entries in the books of merchants, bankers, 
&c, could only be proved by the cierk who made them; 
and that no other evidence was admiſſible, though ſuch cler 
was abroad, becauſe he might give ſome material evidence 
independent of the mere entry from having ſome acquaint- 

ance with the dealings upon which the entry was founded. 

80 if J. S. feiſed of t2v9 maners, A. and B. and he cauſe a Sir J. Bridge- 
lurvey to be taken of B., and afterwards conveys it to J. N., 3 Jen- 
and afterwards diſputes ariſe concerning the boundaries 1 Lord Raym. 
ot the two marors, this ſurvey is good evidence: aliter if 734. | 
the tuo manors had not been in the ſame hands when the ſurvey 
Was made. e | | 8 


3. © A receipt is prima * and preſumptive evidence to 


« charge the party with ſo much money received ; but it is 
ut concluſive evidence.” e e 


For where the defendant, together with one Avarne, Stratton v. 
lpned a receipt acknowledging to have received the ſum * Re 
of 5751. being th f uity: the 366. and af. 

5 g the conſideration money of an annuity: the 366. and caſ. 
annuity afterwards being void, and an action brought for ibid. 
the money, it was held, That the defendant might ſhew 7761 
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| that he was only the ſurety, and had not received any par 
of the conſideration- money, notwithſtanding the receipt; 
and having done ſo, he had judgment. ps 


Briſtow v. Faſt- But if a receipt in full be given with full knowledge of 


Efpin. N. P. all the circumſtances then depending between the parties, it 
Caſ. 173. is a complete bar to the action: aliter when given without 


ſuch knowledge. | 
Rufſel v. Bo- 4. To prove property in a cargo, in an action on a policy 
heme. of inſurance, the plaintiff produced a bill of parcels of one 
2 Str. 1127 Gardiner at Peterſburgb, with his receipt to it, and proyed 
his hand: it was objected, That this was no evidence 
againſt the inſurers; but the Chief Juſtice (Lee) ad. 
mitted it, „ | 
Madre v. So to prove an intereſt in the inſured, the production of 
Bell. Eſpin. the bill of lading, and the evidence of the captain of the 
N. P. Cal 373. ſhip that he had the goods on board, was held to be ſufi- 
cients | 5 | 
5. „ The Gazette is good evidence of all acts of fate 
« and in general, ſufficient notice as to matters publiſhed 
in it.“ | 
Rex v. Holt. Therefore in an information againſt the defendant for 
5 T. Rep. 436. publiſhing ſeditious writings, in which was an averment tht 
divers addreſſes had been preſented from different parts cf 


the kingdom, expreſſive of their —_ and attachment to 
his majeſty ; the Gazelle was held to be good evidence af 


that averment, 


r hibdys Ws But where in an action for goods ſold and delivered 
Sit 2 Se againſt three partners, one let judgment go by default, and 
after Mic. 3792. two of them ſet up a defence, That the partnerſhip had 
** been diſſolved before the goods were furniſhed which had 
been delivered to the third, and that notice of the difſolu- 
tion of the partnerſhip had been inſerted in the Lend 
Gazette, Ld. Kenyon ſaid, That that alone was not ſufficient 
but that particular notice by letter or meſſage ſhould be 
given beſide to all perſons who had any tranſactions with 


| the firm. 
Godfrey v. But as to perſons who have had no previous dealing 
Tumbull& alt. vitli the partnerſhip, it is unqueſtionably good evidence. 


Eſpin. N. P. 
Cal. 379. „ So other matters printed by the King's Printer are good 


. evidence; as the Articles of War.“ 


5 T. Rep. 446. | 
6. Notes of hand and bills of exchange alſo rank unde 
this head; of which I have already treated at length. 


Biggs v. "I J. A letter from an agent acknowledging the receipt al 
IT: Rep A goods, is good evidence againſt the buyer. 
= Note, It is however to be obſerved in general, that moſt 


inſtruments, whether of a public or private ares 14 


* 
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uſually given in evidence, are by ſeveral ſtatutes required to 
be ampel; without which they cannot he admitted. 


As to this it has been reſolved, 


1. That each inflrument to which a ſtamp is required, 
« muſt, if given in evidence, be properly ſtamped.” 


For where in a quo warranto for uſurping the office of Rex v. Reeks, 
burgeſs, the defendant's admiſhon was produced, and it 2 Stra. 716. 
appeared that five perſons were included in one admiſſion | 
which was ſtamped, but four other blank papers regularly 

ſtamped were annexed to it: this was adjudged to be bad; for 
that cach admiſſion ſhould be diſtinct and properly ſtamped. 


2. * As the revenue is the object of the ſtamp- duties, though [ 777 ] 
« every diſtinct inſtrument has a diſtinct ſtamp, it has been = 
« held, that if the amount of the duty is paid, the Court will 
« admit an inſtrument to be given in evidence, though not 
« ſtamped with the proper ſtamp which ſuch inſtrument 


requires.“ 


For where in «fſ/umpſit for uſe and occupation, the de- Allen v. 
fendant offered in evidence a demi/e by deed of the premiſes in el 
queſtion, which would have nonſuited the plaintiff under Maidſtone, 
ſtat. 11 Gez. 2. c. 19. : on being produced, it was net flamped. 1791. 
with the lamp required for leaſes ; but was on an agreement- Tot Mas. * 
amp « for this it was objected to; but it was anſwered, 

That the ſtamp for leaſes was a fix ſhilling ſtamp, and that 
for agreements of the ſame amount; and therefore the 

amount of the ſtamp-duties being ſatished, that that was 
ſufficient: the Judge was of that opinion, and admitted it to 

be given in evidence. | DE 

„ But the law is now otherwiſe, and every inſtrument 
% muſt have the appropriate ſtamp, or it is inadmiſſible in 
« evidence.” „ a gs” | Tn 

But if the ſtamp required for any inſtrument conſiſts of Robinſon v. 
many ſums laid on by different acts of parliament at differ- 33 
ent times, ſuch only ſhould be put to the inſtrument offered * ** 317. 

in evidence; a ſtamp ad val;rem will not be ſufficient; | 

Though where the whole of the ſtamp duty is laid on by Aitcheſon v. 
that act of parliament, a ſtamp ad valorem is ſufficient, — 5 

3. % Though parol evidence might be ſufficient to prove 4. 293. 
any matter or agreement, yet if the party will reduce it into 
* writing it cannot be given in evidence, unleſs it is 
« ſtamped.” : : 7 . | 

For where a written agreement in theſe words, “ A. doth Proffer v. Phil- 
let and ſell to B. for the term of three years,” was offered Ups 1 
in evidence in an action of aſſumpſit on a ſpecial agreement, 44 1966, 88 
the defendant objected to its being read, becauſe it was a Coram Perrot, 

noſt leaſe and not ſtamped : for the plaintiff it was ſaid, that it 3 16 


10 as only a memorandum of a parol leaſe, which being for 
EE Aa2 ene | three 
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May v. Smith. 
Eſpin. Caſ. N. P . 


283. 


Itonelake v. 


Babb. 


5. Burr. 2673. 


Rex v. Biſhop 
of Cheſter. 
1 Stra. 625. 


181 
Bowman v. 
Nicholl. 
Eſpin. N. P. 
Caſ. 81. 
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three years only, is good as ſuch; and the ſtatute in uſing 


the words „ indenture, leaſe, or deed-poll,” meant only 
deeds: but it was holden, That though a parol leaſe for 
three years is good, yet if a man through caution will reduce 
it into writing, he muſt pay for the ſtamp, otherwiſe the 
court are inhibited from receiving it in evidence. 


So where to prove the diſſolution of a partnerſhip, the 
copy of the advertiſement inſerted in the Gazette, giving no- 
tice of the parties having come to agreement to diſſolve part- 
nerſhip, was offered in evidence; on an objection being 


taken, that it was an agreement, and ought to have been 
ſtamped, it was anſwered, that it was not an agreement, 


but merely given in evidence to ſhew that the parties had in 
fact diſſolved partnerſhip. But Lord Kenyon held, that every 
paper to be given in evidence in proof of any agreement ought 
to be ſtamped ; and therefore rejected it. 

4. © By ſtat. 1 An. ſtat. 2. ch.22, f. 2. © Perſons are 
cc forbidden to write again on a paper before ſtamped and 
« written on, unleſs ſuch paper ſhall. be re-{tamped, or to 
cc eraſe or change the name, or afhx another piece to a ſtamp 
cc uſed before, under a penalty,” &c. &c. FEI 


Under this ſtatute it has been held, 


That where a perſon gave a letter of attorney to two per- 
ſons therein named, to receive money for him in New- 


 foundland ; that they did not receive it, but applied merely 


for payment; upon which the perſon eraſed the names of 
the perſons ſo before appointed attornies, and put another 
in their ſtead to receive the ſame money and from the ſame 
perſon: it was held, that this was within the penalty of the 


ſtatute. 
But when the penalty is paid, and it is then ſtampt, it 
may be given in evidence. 5 


So where in ſumpſit on a bill of exchange, the bill was 
drawn the 2d of September, payable 21 days after fight; 
while the bill remained in the hands of the drawer, it was 
altered with the conſent of the acceptor, and made payable 
51 days after ſight. On the goth of Seplember, when it was 
over-due according to its original tenor and date, it was again 
altered and made payable at 21 days, after which it was ne- 
gociated, and the action brought on ic; but the old itawp 
{till remained, nor was any new ſtamp added. Lord Kenymn 
held, that every alteratioa made it a new inſtrument, and a 
new ſtamp neceſſary, and therefore nonſuited the plaintitt, 


5. By ſtat. 23 Geo. 3. c. 58. All agreements in writing, 
« whether the writing be only evidence of the contract, or 
ce obligatory upon the parties from its being a written inſtru- 
« ment, are required to be ſtamped ; but there are the fol- 


« lowing exceptions, viz. memoranda or agreements # 
-, $6 leales 


( 


0 
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« leaſes at a rack rent of any meſſuage under the yearly 
« value of 5 J.: for the hire of any labourer, artificer, ma- 
« nufacturer, or menial ſervant : any memorandum, letter, 
« or agreement, for or relating to the ſale of goods, wares, 
« or merchandize, where the matter of memorandum or 
« agreement ſhall not exceed 20/.; or any memorandum 
« or agreement made in Scotland, if ſtamped with the duty 
« required there.” ke : 5 
In this caſe, which was a//ump/iz on the defendant's under- Mackenzie v. 
Banks. | 


5 Term Rep. 
276. 


taking, to pay the debr of his mother, who was in trade, 
which he conducted for her, but had no ſhare in the profits, 
The undertaking was by a letter which was not ſtamped. 
It was adjudged, that as this letter was written in the fair 

courſe of buſineſs, on account of the trade, and by which 

he bound himſelf to another tradeſman, was within the e:.xx : 
ceptions of the ſtatute, and did not require a ſtamp, 


6. © As to how ſtamped copies may be given in evi- 
« dence.” F _ Sy ” 

There are two ſorts of copies of proceedings; a cliſe copy Den v. Fulford, 
which might be given in evidence in *nother court, and ce Per Lord Manſ- 
pics which are equivalent to the record itſelf when made 3 5 
ule of in the ſame court in the ſame cauſe; the office-copy Ci 
is hxed to a certain number of words in a ſheet, in order to 
aſcertain the officer's fees; but copies to be given in evidence 
might be written as cloſe as the writer pleaſed ; the ſtamp- 
acts mean to prevent any frauds in the office-copies by the 
parties compounding with the ofhcers for their fees, and then 
writing a more than uſual number of words in them, but 
did not mean to fix cloſe copies to any number of words 


2. OF THE RULES ADOPTED BY THE 
COURT, UNDER WHICH EVIDENCE 
18 TO BE GIVEN. „ | | 
1, “ The firſt rule of evidence is, That in every iſſue Bull. N. P. 298. 
© the affirmative is to be proved.” | 5 


This rule is ſounded on the nature of things, as a nega- Ibid. 
tive cannot regularly be proved, and therefore it is ſufficient 
to deny what is affirmed till it be proved; but when the af- 
lrmative is proved, the other party may then conteſt it by 
oppolite proofs ; for that is not properly the proof of a ne- 
23 but of a propoſition totally inconſiſtent with what is 
athrmed. . 


As in treſpaſs, if the defendant be charged with a treſ- Ibid, 
K pals generally, he need only make a general denial of the 

fact; but if the fact be proved, he may then prove another 
. propolition inconſiſtent with the charge, as that he was at 
another place at the time, or the like. 


3 Aa 3 4 But 
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the contrary is proved; therefore in an information againſt 
Lord Halifax, for refuſing to deliver up the rolls of the au- 


Ibid. 
L710 1 


Dyer, 133. 
c. 58, 
Bull. N. P. 298. 


Bull. N. P. 298. 


Anon. 

Paſch. 4 Ann. 
K. B. Salk. 
MSS. Bull. N. P. 
298. 

This caſe was 
before the ſtar. 
of Ann. which 
enables the de- 
fendants to 


p.cad double. 


Goddard's caſe. 
2 Co. Reps 4. 6. 


and the plaintiff ad judgment, Note; It was 3 
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ee But to this rule is an exception of ſuch caſes, where 
* the law preſumes the affirmative; in which caſe the other 
« party is put on proof to impeach it.“ 5 


As the law preſumes that every man does his duty until 


ditor of the exchequer, the Court put the plaintiff upon 
proving that he had not delivered them up. 


2. % A ſecond general rule is, That no evidence need be 


& given of what is agreed by the pleadings; for the jury 
« are only to try the matter in iſſue between the parties, ſo 
ce that nothing elſe is properly before them.“ | 


As in replevin, the defendant avowed the taking the 


cattle in the locus in quo, as parcel of his manor of K. the 
plaintiff replied, That it was parcel of the manor of X., 


and made title to it, and traverſed that the manor of K. 


was the freehold of the defendant. At the trial he was not 
admitted to prove that K. was no manor, for that was ad. 
mitted in the pleadings, and the iſſue was to whom it be- 
longed. | e | 3 | 


“ So the jury cannot find any thing againſt that which 


ce the parties have affirmed and admitted of record, though 


& the truth be contrary.” 


As in tre/þaſs for throwing down and carrying away 
ſtalls: As to all the treſpaſs, except the throwing down, the 
defendants pleaded not guilty; and as to the throwing 
down, they pleaded a ſpecial juſtification, and therein juſti- 
fied both the throwing down and the carrying away: on iſſue 
Joined, the judge at the aſſizes would not try whether the 
defendants were guilty or not of the carrying away, becauie 
they had confeſſed it by their juſtification : and on a motion 
for a new trial, the Court held the judge's directions to be 
right; for the jury could never find the defendants to be 
not guilty of that which they had confeſſed on the record, 
though in another iſſue. Ep 5 


« But there may be a matter on the face of the pleadings 
« which may be an eſtoppel to the party to aver againſt it; 
« but which nevertheleſs the jury ſhall not be concluded 
ce by.“ be | WEE | ” 


As in debt on a bond of inteſtates by the adminiſtrator, 
bearing date 4th of April 1572, the defendant pleaded that 
the inteſtate was dead before the date of the bond, and /- 
non eſt factum : on iſſue joined, the jury found that the bond 
was delivered 3oth of Fuly 1571, and that the inteſtate _ 
then living : the Court held, 'That though it was an eſtoppe 
as between the parties to aver againſt the deed, yet u 
was none as to the jury, who were ſworn to find the truth; 


Where he can. 
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this caſe, that the date of the deed was not of the ſub= 
ſtance of it; for if there be no date, or a falſe or impoſſible 


date, as zoth of February (ex. gr.), yet that the deed was 


| good, | | 


2. © A third general rule of evidence is, That where- Co. Lite. 284. 
« ever a man cannot have advantage of any ſpecial matter, | 
« by pleading that he may give it in evidence under the [ 780 
« general iſſue,” 5 „„ ate ED x | TE 


As where in debt on a bond and plea of bankruptcy, the Alſop v. Price, 
plaintiff offered the condition of the bond in evidence, to Douglas, 155. 


ſhew that the debt was not barred by the bankruptcy (it 
being a bond not then due or payable); this was objected 
| to, on the ground that the declaration was general; and the 

plea admitted the bond as ſtated, and ſo not in ifſue; and 


that if the plaintiff intended to have relied on the condition, 
that he ſhould have pleaded it: but it was reſolved, That 


the evidence was good and admiſſible; for pleas of bank- 


ruptcy under ſtat. 5 Geo. 2. always conclude to the country, 
ſo that the plaintiff had no opportunity to put the condition 
on the record; and therefore, as he could not have advantage 
of it by pleading, that he ſhould be admitted to give it in 
evidence. VVV | 


80 no man can, juſtify the killing of another; therefore co. Litt. 283. 


he may give the ſpecial matter in evidence. 


So in trover the defendant may give a ſpecial juſtification K Jones, 240. 
in evidence, becauſe he cannot plead it: alter in treſpaſs 


4. „ A fourth general rule of evidence is, That the beſt zul. N. 7. 293 | 
« evidence which the nature of the thing admits and is 
« capable of, muſt always be given.“ - | 


The true meaning of this rule is, That no ſuch evidence Ibid. 
ſhall be brought: that ex natura rei ſuppoſes ſtill better 
evidence behind in the parties power or poſſeſhon ; for ſuch 


evidence is altogether inſufficient and proves nothing, as it 


carries a preſumption contrary to the intention for which it 


zs produced; for if the other greater evidence could make 


for the party, why was not it produced ? 


Therefore a letter written by an agent or broker by whom Maeſters v. 


a ſale of goods has been made, 'is not evidence where the Abraham. 
Eſpin. N. P. 


broker himſelf may be called to explain the whole of the CFP 780. 

tranſaction. 5 75 „ | 

Ibis rule therefore conſiſts of two parts: 1ſt, It muſt be Bull. N. P. 290 
the beſt evidence: 2. It muſt be in the party's poſſeſſion or 


power; for if not, it is not his default that it is not pro- 

duced : therefore, where any deed or other inſtrument ap- 
fear; to be loft, without any fault in the party, in ſuch caſe a 
copy is good evidence. „„ I eb 
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| 1. © Therefore, no parol evidence of any fact or agree. 
ec ment ſhall be admitted where there is written evidence 
cc of ſuch fact; for written evidence ſpeaks for itſelf, i; 
& liable to no perverſion or miſconſtruction, and is more 
dc accurate than memory can be, which is uncertain and 

« fallible.” | = 
C781 J It is therefore the conſtant practice at N Prius, in cafe 
| 'a witneſs mentions any matter which has been reduced into 
_ writing, to call for the writing; and if not produced, or 
not proved to be loſt, to reject evidence of ſuch matter 


© So upon the ſame ground, and under the ſtatute of 
« frauds, where any written evidence is produced, parol 
cc evidence is never admitted to add to or vary it in any 


cc reſpect.” 


Meres v. Anſel As where in treſpaſs the caſe was, that the plaintiff deing 
& alt. poſſeſſed of two cloſes, called Millcroft and Boreham's Field 
3 Wil. 275. came to an agreement in writing with the defendants, to give 
them the graſs and hay off Borcham's Meadow in exchange 
for their copper-mill, &c. the treſpaſs was committed by the 
defendant's entering on Milcroft : at the trial, parol yi. 
dence was admitted, to prove that at the time it was agreed 
between the parties, that beſide Boreham's Field, the de- 
fendant war to have the poſſeſſion and ſoil if Millcroft ; and the 
defendant had a verdict : the Court ſet the verdict aſide, 


ſuch evidence being againſt law. 


Lowfeld v. 80 where upon plene adminiſtrauit, the queſtion was, a 
Stoncham., man gave © to his brother 7% (the teſtator) IOO. ani 
2 Stra. 3261. in cafe of his death, to his wife Suſannah -” Fehn ſurvived 
| the teſtator, and the wife (the defendant) received the 
legacy; the plaintiff inſiſted that the 1000/7. veſted abſo- 

lutely in John, and ſo was aſſets in her hands: ſhe offered 

parol evidence, to prove Hat the teftator in extremis declared 

that he meant only to give the intereſt of it to his brother far life, 

and that ſhe ſhould have the principal in caſe ſhe ſurvived hin, 

Ch. Juſt. Lee rejected the evidence.— Vid. Prefion v. Aer 

ceau, ante fol. 20. Guniis v. Erhart, ante fol. 12. and Fine 

v. Finney, 1 Wilſ. 35.: all which caſes eſtabliſh the fame 

point. e | | | 


Rex v. Inhabit= However, in this caſe, in which the queſtion was co" 
ants of Scame cerning the ſettlement of a pauper by purchaſe of a tent- 
N | ment, the conſideration expreſſed in the deed was 28 /.; the 
3 ep. 474. Court were of opinion, That it was admiſſible to give eri- 
dence, that in point of fact 30 J. had been paid, 


It is a general rule, that the ſubſcribing witneſs to any 
inſtrument muſt be produced to prove it; but by ſit. 
26G. 3. c. 57. J. 58. deeds executed in the Eaſt Indies, and 


atteſted by witneſſes there, may be given in evidence, on 
— — e proo 


my —.— „ my . tony 


— r ee 
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proof of the hand-writing of the parties and the wit- 


is admitted to explain it, as in rule pgfea. 


2. Under this ground of the beſt evidence being always 
required, copies of any inſtruments or proceedings are not 
admiſſible evidence, except in ſome particular caſes, as the 
originals are the beſt evidence. 5 fy = 


* Therefore where in a queſtion on a preſentation by a 
patron to a living, a copy from the biſbop's inſtitution- book 
was held not to be ſufficient evidence, for it was not the 
beſt evidence that could be had ; the preſentation under the 


in{titution-book itſelf, z 


So on an inditment againſt the defendant for ſetting his 
hquſe on fire; to prove it inſured, an entry in the books of one 
of the fire inſurance offices was offered in evidence; but Lord 
Kenyon refuſed to admit it, notice not having been given to 
produce the original policy, for that was the beſt evidence. 


But in the following caſes, copies are admiffible.” 


"ſt, If the original is proved te be laſt or deſtroyed (ante 
fol. 177. ); for then in fact the copy is the beſt evidence. 


2. If the original is proved to be in the hands of the oppoſite 
party, in ſuch caſe a copy may be given in evidence, if 
ſuch parry retuſes to produce it upon notice given to do 
it; or in ſuch caſe parol evidence may be given of its con- 
tents, ELF 


And where a deed is in the poſſeſſion of the oppoſite 
party, and he, after notice, refuſes to produce it, an exa- 
mined copy is evidence, without proof of the party's execu- 
tion of it. And though there were two originals, if the 
party who is proved to have poſſeſſion of one does not pro— 
duce it, and the other party has not the other, a copy is, 
notwithſtanding, evidence. | : | | 

It has however been ſaid, that there is a difference in 
civil and criminal caſes or penal actions, as to the neceſſit 


his receiving notice to do itz and it has been doubted whe- 


ever, all diſtinction as to that is completely over-ruled by 
the following caſe : | e ro on 


This caſe was an information grounded on ſtat. 7 G. 1. 
C21, for importing tea into Guernſey, which had not been 
firſt loaded and ſhipped in Great Britain; in the courſe of 
the trial the Attorney General offered to give in evidence 


was the witneſs for the crown reſpecting the tea; but 


hand and ſeal of the patron was better evidence, ſo was the 


that a party is under to produce evidence againſt himſelf on 


copies of letters from the defendant to one Channon, Who 
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In ſome caſes however of written evidence, parol evidence 


Bull. N. P. 294: 


Tillard v. Sheb- 
bene. 
2 Wilf. 366. 


hed f(t 


Rex v. Doran. 
Eſpin. N. F. 
Caſ. 127. 


Bull. N. P. 294. 


Ibid. 

Per Ld. Manſ- 
field. 

4 Burr. 2488. 


Doxon v. 
Haigh. 

Eſpin. N. P. 
Caſ. 782. 


4 Burr. 2488. 


ther in the latter caſes a party is obliged to do it; but how- 


Attorney Gene - 
ral v. Le Mer- 
chant. Cit. : 
2 T. Rep. 2016. 
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* 


contrived to get copies of them: at the trial the objec- 


Per Buller, Juſt. 
2 T. Rep. 201. 


Per Holt. 
3 Salk. 154. 


Jones v. Rand- 
all. 

Cowp. 17. 
Douglas, 572. 


in not. 


1783 J 
Rex v. Lord G. 


Gordon. 
Douglas, 569. 


Ibid, ia not. 


Brocas v. Mayor 
of London. 
1 Stra. 387. 


Warrener v. 
Giles. 
2 Stra. 954» 


Janſen v. Wil- 
ſon. 
Pouglas, 244. 


3 T. Rep. 712. 


opinion; ſo that now there is no diſtinction in this reſped 
between civil and criminal caſes. | | | 


the public markets, are books of a public nature, and copies 


are ordered to be recorded, and that copies of them ſhall be 


EVIDENCE. 


which letters were then in the defendant's own poſſeſſion, 
Channon having become a bankrupt, and by an order of the 
Chancellor, all his papers having been ſeized, and delivered 
up to the defendant; but while they were in the hands of 
the clerk to the commiſſion, the ſolicitor for the exciſe had 


tion was taken to the reading them, on the ground that 
this was a criminal proſecution, and that therefore the de. 
fendant was not bound to produce this evidence againſt 
himſelf : but the objection was over-ruled by Baron Eyre; 
and on a motion for a new trial, the Court was of the ſame 


2. % A ſecond cafe in which a copy is admiſſible evi. 
& dence, is where the original is of a public nature; for where- 
“ ever the original is of a public nature, and would be eyi- 
&« dence if produced, an immediate ſworn copy thereof is 
„„ 5 : E 


®1, A copy of the Journals of the Houſe of Lords reſpecting 
the reverſal of a decrce, was in this caſe adjudged to be good 
evidence. . 2 | be 


2. Sworn copies of the entries in the Fournals of the Houſe / 
Commons were produced as evidence on the part of the crown, 
and admitted. | py 


3. Copies from the transfer-books of the Eaſl India Company 
have been held to be good evidence. 8 f 
4. Poll. boobs at an election are of a public nature, and a 


copy of them ſhall be evidence: on a ſuggeſtion of fraud or 
razure only ſhall the originals be produced. 


5. The city books, in which are entered the boundaries of 


of them are evidence. 


3- „% A third caſe in which copies are evidence, is where 
ce they are made ſo by flatute.” 3 


1. As under ſtat. 5 Geo. 2. c. 30. 60 By which the depo- 
ce ſitions, proceedings, &c. under commiſſions of bankrupt 


«© evidence.“ 


2. By ſtat. 16 Geo. 2. juſtices of peace are impowered t0 
ſummon any ſoldier having a wife or child before, and t0 
cauſe him to make oath as to his laſt place of legal ſettle- 
ment; a copy of which affidavit, properly atteſted, ſhall be 
evidence of the place of ſettlement, ſtat. 32 G. 2. 


4. But copies are to be given in evidence, under the fol- 
_ owing reſtrictions: | vg . 
| | . 


| EVIDENCE. a 
1. If a copy of a deed or ſuch like inſtrument is offered 1 Mod. 4. 


zu evidence, on the ground of the original being loſt, it Vid. ante 
2 proved by a witneſs who compared it with the original, Hasch, 75 x 
otherwiſe there would be no proof of the truth of the 


copy, or that it had any relation to the deed, + 


2. Where a copy is in like manner offered in evidence, Goodier v. Lake, 
ſufficient probability muſt be ſhewn to the Court to ſatisfy * Atk. 446. 
them that the original was genuine, as well as that it was la, 
before the party ſhall be admitted to read it. + 


z.“ But notwithſtanding the rule is thus generally laid 
« down yet in ſome inſtances the Court have admitted an 
« jnterior ſpecies of evidence.“ | 7.1687! 


As in this cafe, which was an action againſt an officer Crow Res 
of the Poſt-office for interfering in an election, the Court nr _ 

were of opinion, That it was ſufficient for the plaintiff to 784 1 
ſhew the defendant's acting as ſuch, without bringing proof of 784 


his being appointed by the Po/?-office. 


8o in an action by the plaintiff under ſtat. 27 G. 3. c. 26. Radford 2. . 
for the penalties under the Poſ-hor/e duty, brought by zhe v- Macintoſh: 
farmer, it was held not neceſſary for the plaintiff to give in Ag = 
evidence his appointment by the Lords of the Treaſury, or by 

the commiſhoners of the ſtamp-duty; it was ſuſſicient proof, 

if the defendant had accounted with the plaintiff as farmer of the 

duties, and paid him as ſuch, 5 | 


So in an action againſt the defendant for non-reſidence, Bevan 9. e. v. 
the plaintiff is not called upon to prove admiſſion, inſtitu- Williams: 
tion, and induction, in order to maintain his action; it is Fong | 
ſufficient for him to prove the ſeveral as done by the de- . 
fendant as parſon; as receiving the tithes, ſerving the 

church, & c. | „ | 


So where the action was by an attorney for ſlanderous Berryman v. 
words uſed of him in his profeſſion; it was adjudged not to Wiſe. 


be neceſſary to prove him an attorney by his admiſſion on a # Se ONES 


copy of the roll, but that his having acted as ſuch was 
lulhcient. | | 1 

5. A fifth general rule of evidence is, “ That hearſay is 

no evidence.” VVV. 

For as evidence upon oath is only admiſſible in a court of Bull. N. P. 294+ 
juſtice, the firſt ſpeech being without oath, the oath of DEI 
mother only going to prove that it was ſaid, proves but a 

bare ſpeaking, and ſo is of no weight or importance; be- 

lides, if the perſon who ſpoke the firſt words be living, what 1 Mod. 283. 
he has been heard to ſay is not the beſt evidence. | 


= Ros £ But 
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1 Mod. 283. 


Holliday v. 


Sweeting. 


M. 16G. 3. 
Bull, N. P. 294. 


Rouſe v. Red- 


wood. 


Eſpin. N. P. 


Caſ. 155. 


Waldridge v. 


Kenniſon. 


Eſpin. N. P. 


Caſ. 143. 


Bull. N. P. 294. 
Per Lord Manſ- 


field. 


Cowp. 594+ 
[785 ] 


Grimwade v. 
Stephens, in 
Kent, 1997. 
Bull. N. Þ. 294. 


Duke of Athol 
v. Aſhburnham. 
E. 14 G. 3. 
Bull. N. P. 295+ 


Rowe v. Haſ. 
land. 
Ry Black, Rep. | 


404. 


EVIDENCE. 


But 1ft, Though hearſay be not allowed as direct hs 


dence, yet it may be admitted in corroboration of a witneſ?; 
teſtimony, to ſhew that he affirmed the ſame thing before 


on other occaſions, and that he is ſtill conſiſtent with him. 


ſelf; but this is not evidence in chief; and it is doubtful if 
it is ſo in reply. a 


But what a party has himſelf been heard to ſay reſpeftin 


the matter in diſpute, is good evidence againſt himſelf; 
as in the caſe of the admiſſion of a debt ex gr.; ſo are con- 
verſations which have paſſed in the hearing of the party re- 
ſpecting the matters in difference, and which were uncon. 
tradicted or admitted by him, good evidence; as is the con- 


ſtant practice at N Prius. 


But any admiſſion of a demand or confeſſion to that eſſed 


made by a defendant, when he is arreſted, and is ignorant 


whether he is bound by law to the payment of a demand or 


not, is not admiſſible evidence to charge him. 


So any admiſſion made by a perſon under a treaty to 


compromiſe a ſuit, relative to the matters in diſpute, is not 


evidence againſt him; but any admiſſion of a matter not 
connected with the merits of the caſe, as of a handwriting 
ex gr., is admiſſible. 55 1 


2. Where poſitive proof is not to be had, 2he declara- 
« tons of perſons unintereſted, and who are then dead, are ad- 
« mithble.” Dn | Er» 5 


1. As in queſtions concerning legitimacy ; for it is the prac” 
tice to admit evidence of what the parents have been heard 
to ſay reſpecting their being married or not; for the pre- 
ſumption ariſing from cohabitation is ſtrengthened or de- 
ſtroyed by ſuch declarations, which are not to be given in 
evidence directly, but as reaſons for the witneſſes belief one 
way or the other. | 


2. Ho hearſay is good evidence in cafes , pedigree, as to 
prove who was a man's grandfather ; what children he had; 


when he married, &'c., of which it is reafonable to preſume 
that better evidence could not be had; for matters of no 
direct importance, ſuch as thoſe now mentioned, are only 
known by reputation; for no written memorial of ſuch 
matters is uſually kept. | | 


As in this caſe, which was an ejectment; Mr. Sharp, who 
was attorney in this cauſe, was admitted to give evidence 
what a Mr. Worthington had told him he heard and knew 
reſpecting the pedigree of the family, Mr. Worthingtoo then 
being dead. | | 25 th 


In ejectment, evidence was given that one James Hi: 


land (whoſe title, if living, or that of his iſſue, would A* 


10 


c 


= EVIDENCE. 785 
(ede that of the leſſor of the plaintiff) was living, a poor 
labouring man at Liverpool, ſixty years ago ; five witneſſes | 
depoſed, That they believed he was dead without iſſue, but 
knew nothing certain; the plaintiff produced the regiſter 
of Waltham, to ſhew that one James Haſland was buried in 
1707; but this name plainly appeared to have been altered 
from Harrox, but by whom or where did not appear : 
Juſtice Clive left it to the jury to decide, Whether Haſland 
died without iſſue or not? and the jury found for the plain- 
tiff. On a motion for a new trial, per Lord Mangield — In 
eſtabliſning a title upon a pedigree, where it may be ne- 
ceſſary to lay a branch of the family out of the caſe, it is 
ſufficient to ſhew that the perſon has not been heard of 
for many years, to put the oppoſite party upon proof that 
he {till exiſts. Many perſons go to the Eaſt and Weſt In- 
ies, and are never heard of again: what is done on ſuch 

a trial is no injury to the man or his iſſue, ſhould they ever 
appear, and claim the eſtate; it was proper evidence to be 
left to the jury, and the rule for a new trial was diſ- 
charged. | 35 ee 


3. Hearſay is good evidence to prove the death of any Bull. N. p. 294. 


« relation beyond ſea.” 


As evidence by a perſon who knew the family, That he had Roe ex dim. 
heard in the family that ſuch a perſon of it had died abroad, Ellerbook v. 
and that it was believed in the family : ſo that ſuch a perſon — 1791. 
died without iſſue; and ſuch ſhall be ſufficient to entitle MSS. g 
the perſon next in remainder. o 


4. © Hearſay is evidence in caſes of ſettlement of pau- 
(c 5 5 | DES 1 8 


As where on an appeal the evidence was, That the huſ- Rex v. Nutley. 
band of the pauper zo/d her that he had been hired to one Bott. Sett. Caf. 
Sth, but had been turned away to prevent his gaining a 3K. Row, 715. 
ſettlement, the Seſſions rejected the evidence as mere hearſay [ 786 } 
and inadmiſſible: on the caſe coming before the Court of FR. 
wy” Bench, they held clearly, That it ought to have been | 
admitted, RO. | 


The order ſtated, That the pauper was the daughter of Rex v. Green- | 

Gorge Wall, deceaſed, who in his lifetime had declared to the wich 
| , . 6 > . Bott. Sett, Caf. 

witneſe, that he was ſettled in Greenwich, by hiring and ſervice 281. cit. 

to 2 Captain Saunders; and the order was affirmed on this 3 T. Rep. 716. 

evidence of the declarations of the father alone: and it was Sha, 
held to be good. SS IE ISIS = | „ 

In this caſe the doctrine above was admitted and eſtabliſh- eee 

ec, and the Court went ſtill further, admitting the wife to Wan. 

give evidence of her huſband's declarations as to his ſettle- Caldec. Serc. 


ment, he then being abroad and living.  _ Caf. 14. 


13 8. 4 An- 


3 Skinner v. Lord 


Bellamont. 
Worceſter, 


2744* 1 
Bull. N. P. 295. 


Piſhop of Meath 
v. Lord Belfield, 


1747- | 
Bull. N. P. 295. 


I EVIDENCE. | | 
8. © Another caſe in which hearſay is evidence, i) 
< whether parcel or not parcel ?” Vid. ante, Davis v. Pear,s 
2 Term Rep. 53. and Holloway v. Raikes, ibid. cit, Ch, if 
Zjectment. | | 55 | | 


6. « In queſtions of preſcription, hearſay is good evidence 
cc in order to prove a general reputation“ 5 


As where the iſſue was on a right of way over the plain. 


_ tifF's cloſe, the defendant was admitted to give evidence 


of a converſation between perſons not intereſted, then dead, 
wherein the right to the way was agreed. 


7. © What commences by parol may be tranſmitted by 
« parol, and that creates a general reputation; in which caſe 
c“ hearſay is admiſſible evidence.” „„ 


In a quare impedit, the plaintiff derived his title from Id. 
R. in whom he laid a preſentation of one Knight; the biſhop 
ſet up a title in himſelf, and traverſed the ſeiſin of Lord R.; 
the plaintiff gave in evidence an entry in the regiſter of the 
dioceſe, of the inſtitution of Knight, in which there was a 
blank in the place where the patron's name 1s uſually in- 
ſerted, and hen offered parol evidence of the general reputatin 
of the country, that Knight was in by the preſentation of Lord R.: 
upon a bill of exceptions this came on in K. B., when the 


better opinion was, That the evidence was admiſſible, th: 


[ 787 J 


regiſter, which was the proper evidence, being ſilent; for a 
preſentation may be by parol, and what ſo commences may 
be tranſmitted to poſterity by parol, and that creates a general 
reputation. | e 1 55 | 

8, © And on this head it is in general to be obſerved, 
« that it is no objection to the admiſſion of hearſay eri- 


« dence, that the party whoſe declarations are brought as hear- 


ce {ay evidence, ould be himſelf an inadmiſſible witneſs, provided 


ec ſych declarations at the time were indifferent, and uſed 


Rex v. Inhabit- 

ants of Ham- 

merſmith. 

Sitt. Weſt. Hill, 
1776, MSS. 


« without reference to the queſtion then before the Court." 


As where the queſtion was reſpecting the boundaries of 


the pariſh of Acton and the hamlet of Hammerſmith, a witnels 


for the defendant proved that an old man, now dead, had 
told him twenty years before, reſpecting the boundaries of 
theſe pariſhes, but he old man had been an inhabitant of the 


Hamlet of Hammerſmith ; this evidence was objected to, be- 


cauſe the perſon who had made the declaration was interelt- 
ed: but Lord Mansfield ruled it to be good evidence; for at 
the time the converſation took place, there was no queſtion or 
diſpute about the matter, nor could it be ſuppoſed that a man 
would hold a converſation, in order to make it evidence 
twenty years after. . 


5. Under the laſt rule it was obſerved, That parol eri- 


* dence could in no caſe be admitted to explain 2. 


EVIDENCE. | 
« but it is a rule of evidence, that where there is a doubt on 
« the face of the words reſpeCting the matters to which 
they refer, in ſuch caſe parol evidence may be admitted to 
e aſcertain ſuch facts.“ . 5 1 
This ambigvitar, or doubt of the conſtruction, is divided 
by Lord Bacon into ambiguitas latens & patens. Sis 


Ambiguitas latens is that which ſeems certain, and with- 
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out doubt for any thing that appears on the face of the 


deed or inſtrument; but there is ſome collateral matter 
out of the deed or inſtrument which creates the ambi- 
„ Where the ambiguity is of this nature, parol evidence 
« js admiſſible, for the inſtrument itſelf being certain, but 
« the doubt arifing from ſomething extrinſic, extrinſic mat- 


« ter ſhould be admitted, particularly as it fortifies and gives 
« effect to the written evidence.“ | | 


* 


But where any implication or conſtruction of law ariſes 


from any written evidence whatever, parol evidence may 


« be admitted to explain that implication; for that is not 


« to alter the written inſtrument itſelf.” | 


As where a fine is levied if no uſ are declared, the 


reſulting uſes ſhall be to the conuſor ; but parol evidence 
is admilſible to rebut the preſumption of ſuch reſulting 
OS LE Os N 3 

* So the implied revocation of a will by a ſubſequent mar- 


riage and birth of a child, is liable to be rebutted by parol 
evidence. 115 = e 


So where a man deviſed four hundred pounds to his wife, 


and made her executrix without diſpoſing of the ſurplus 
Lord Hardwicke admitted parol evidence to ſhew the teſta- 
tor meant his wife ſhould have it; for there was no ambi- 
guity in the will, nor was it to alter the apparent intent of 
the teſtator; for by law ſhe was entitled to the ſurplus as 
executrix, and therefore the evidence was only to rebut the 


Equity. 


But in this caſe, the teſtator having expreſsly deviſed the 
reſidue of his perſonal eſtate to his executors, one of whom 
owed him money on bond, parol evidence was refuſed to be 
admitted, to prove the teſtator meant to extinguiſh the bond- 


debt, by making the obligor executor ; for that would have 


Roe v. Pophant. 
Dougl. 24. 

Lord Altham v. 
Lord Angleſea. 
Cit. Dougl. 26. 


Brady v. Cubitt. 
Dougl. 30. | 
”L.990-J- 


Lake v. Lake. 
8 Nov. 1751. 
Bull. N. P. 297. 
1 Wilſ. 313. 
Vid. Walker v. 
Walker. 

2 Atk. 98. 


Brown v. Scl- 
win, in Dom. 
Proc. 

Eull. N. P. 297. 


been to alter the apparent intent, and not mercly to rebut an 


equity, 


As where the teſtatrix deviſed her eſtate to her couſin 
Jebn Cleere, and there was both father and ſon of that name; 
Was held that parol evidence was admiſſible to prove that 
e ſon of that name was the perſon meant; for as the ob- 


jection | 


Jones v. New - 
man. 
Trin. 24G. 2. 
Bull. N. P. 296. 
1 Black. Rep. 
60. 


78 EVIDENCE. 
Cheney'scaſe. jection e's from parol ne parol evidence ought to be | 
5 Co. S. P. admitted to anſwer it. | 


Vid. Thomas v. Thomas, 6 Term Rep. 6 71. 


2 Roll. Ab. 676. 80 if a man has two manors of the ſame name of Date, and 
| he levies a fine of the manor of Dale generally ; parol evidence 
and circumſtances may be given in evidence, to ſhew which 

manor he intended ; for that would not be to contradiet the | 

record, but to ſupport ” | | 


Bull. N. P. 297. AAmbiguitas patens is that which appears on the face of the 
| deed or inſtrument, and is in fact an omiſſion, and can 
therefore never be ſupplied by an averment ; for that in ef. 

fect would be to make that paſs without deed, which the lay 

appoints ſhall not paſs without deed. 


ward _ As where there was a deviſe in a will, but the deviſee's 
_ bay © name was totally omitted : it was held that parol evidence 

torney-Gene- 

ral. 1 was inadmiſſible to ſhew who was meant; for that would | 


29 Jan. 1714. he to add to a written inſtrument. 


6. A fixth general rule of evidence is, © That in all 
&« caſes where general character or behaviour is put in iſſue, 
« evidence of particular facts _ he admitted; but not 
« where it comes in collaterally.” | 


2. © It therefore often becomes doubtful whether general 
« character is ſo put in iſſue or not.” 


Clarke v. Peri- In this caſe, which was a bill filed by a e for 
27 fol 22 annuity, the defendant in his anſwer, ſaid, “ That ſhe 
Bull. N. P. * c was a woman of infamous character before Mr. Perian; 
*®[ 789 J © became acquainted with her;“ this was holden to be a 

| ſufficient putting of her character in iſſue to > enable the de- 


fendant to prove particular facts. 


Lord Doneraile But where to a bill brought by the wiſe; the huſband in 
v. Lady Do- his anſwer, ſaid, *+ She had not behaved herſelf with duty 
neraile, in Dom. .. 10 5 b FA 
100. 734. and tenderneſs to him, as became a virtuous woman, much 
ull. N. P. 296. © leſs his wife;“ this was holden not to put adultery in 
iſſue, ſo as to enable the huſband to . e | 


facts. 


Roberts v. 2. In adftons for criminal converſation, the defendant may 
Malſton. ; . . £ 
Per Wilies, C. . give in evidence particular facts of the wife's adultery wi 
bl 

= Reyes, others, or having a baſtard before marriage; for by bringing 
the action the huſband puts her general character and beha- 
viour in iſſue, and as the defendant may examine as to par. 
ticular facts, a fortiori he may call witneſſes to her general 


character. 


Bull, * P. oy 3. In . Seien, here the defendant 8 character 
15 put in iſſue by the proſecution, the proſecutor may exa- 
mine to particular facts; for it is iwpollible without it q 
prove his charge. As 


Bull N. P. 296. 


— 
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An exception to this is the caſe of indictmenti for barratry, Bull. N. P. 296. 
in which caſe the proſecutor cannot examine as to particular EE 
facts without giving previous notice of it to the defendant ; 
for theſe proſecutions being commonly againſt attornies, 
whoſe profeſſion it is to follow law-ſuits, and it is difficult 
to draw the line between that and aCting as a barrator, it is 
| therefore required that the defendant ſhould know what par- 
ticular facts are to be given in evidence, in order that he may 
be prepared to ſhew that he was fairly and profeſſionally em- 
ployed in thoſe things. Ws 5 | 


But in other criminal caſes the proſecutor cannot enter Ibid. 
into the defendant's character, unleſs the defendant enable 
him ſo to do, by his calling witneſſes in ſupport of it, and even 
then the proſecutor cannot examine to particular facts; the ge- 
neral character of the defendant not being put in iſſue, but 
coming in collaterally. E | | | 
4. In an ejectment by an heir at law, to ſet aſide a will 228 2 
for fraud and impoſition committed by the defendant, he Hicks. 
hall not be permitted to call witneſſes to prove his general Winton Sum 
good character. 1 1 . 
5. As to how far the characters of ⁊bitneſſes may be queſ- * 
tioned on trials, it is ſettled, e 1 


*1. If you will impeach the credit of a witneſs, you can Bull. N P. 296. 
only examine into his general character, and not to particu- *[ 799 ] 
lar facts; for every man is ſuppoſed to be capable of ſup- | 
porting the one; but it is not likely he ſhould be pre- 
pared to anſwer the other without notice: and unleſs his 
general character and behaviour be in iſſue, he has no no- 
tice. 8 7 5 . 1 

But other witneſſes may be called to impeach his credit Hardwell v. 
reſpecting any matter relative to the iſſue; for whatever is eee 1 
material to the iſſue, each party mult come prepared to prove Aff 1789. 
or to deny. . b Coram Buller, 

e | _ Juſt 

But a party ſhall never be permitted to bring general evi- Haſtings's cafe: 

dence to diſcredit his own witneſs; for that would be to Per Lord Thur- 


enable him to deſtroy the witneſs if he ſpoke againſt him, 2 


and to make him a good witneſs if he ſpoke for him, with In Dom. Proc. 
the means in his hands of deſtroying his credit if he ſpoke Bull. N. F. 297. 
againſt him. | | Ea | 


But if a witneſs proves facts in a cauſe which make Bull. N. P. 297 
aainlt the party who called him, yet the party may call  _ 
other witneſſes to prove that theſe facts were otherwiſe; 
tor ſuch facts are evidence in the cauſe, and the other wit- _ 
neſſes are not called directly to diſcredit the firſt witneſs; 
but the impeachment of his credit is incidental and conſe- 
quential only. | | LY | Doh 


Vor. II. „ Wh - — = 


9 

Per Aſnhurſt, I. 
Taunton Sum. 
Aſſ. 1773, after 
conſulting with 
Baron Adams. 
Bull. N. P. 297. 


Eo. Litt. 281. 


that the defendant cut ten is ſufficient; for the iſſue is waſte 


2 Roll. Ab. 706. 


[ 7910 


Pope v. Skin- 
ner. 
Hob. 72. 


Bull. N. P. 200. 
Co. Litt. 202. 


Ibid. 


| atque hoc quod ferffavit modo & forma, the jury cannot find a 


at the time of the demiſe is the iſſue. 


_ EVIDENCE. 

If a particular fact go to the competency of a witneſs, it 
may be proved by other teſtimony ; as the copy of a record 
for perjury, felony, Wc. ſo of an intereſt in a witneſs in the 
event of a cauſe: and whether he be intereſted or not, ſhall 
be decided by the judge. = 


9. Another rule of evidence is this, © That if the ſub. 
ce ſtance of the iſſue be proved, it is ſufficient” 


'This rule depends upon aſcertaining how far the words 
modo & forma uſed in joining iſſue is of the ſubRance of the 
Mue; for where it is ſo, it mult be proved. . 


To aſcertain this, an attention to the point really to be 
tried between the parties, ſeems to be the beſt rule. 


As in an action of waſte for cutting 7wenty aſhes, proof 


or no waſte. 5 | 
But if the iſſue be whether Lord Delawar demiſed” ot 

not? proof that A. B. who was net then, but now, Lord Dek. 

war, is not ſufficient ; for whether he were Lord Delawar 


But, however, the rule is thus laid down: 1ſt, That where 
the iſſue is joined on the point of the action, there mads & 
forma are mere form, and need not be proved. 


As where in replevin the defendant avowed the taking as 
a commoner, damage feaſant, the plaintiff in bar aid that 
I. S. was ſeiſed of an houſe and land whereto he had com- 
mon, and had demiſed to him the 3oth of March to hold from 
the Feaſt of the Annunciation next before for a year; the 
defendant traverſed the leaſe: modo & forma : the jury found 
that J. S. made a leaſe 0 the 25th of March, to the plaintif 
for one year; and though this, be not the ſame leaſe pleaded 
on account of the difference of the day, yet the plaintiff had 
judgment; for the ſubſtance of the iſſue is, Whether the 
plaintiff had ſuch a leaſe, by force of which he might uſe the 
common ? yet it muſt not depart altogether from the form 
of the iſſue, as if it had been found that he had a right of 
common by /eaſe from another, that would have been bad. 


1 2dly, „But where a collateral point in pleading is t- 
cc verſed, then modo & forma is of the ſubſtance of the iſſue 
« and muſt be proved.“ 83 | 


As if a feoffment be alleged by Za, and this is traverſed 
modo & forma, and this is found the feoſfment of one, there 
modo & forma 1s material, . 


So if a feoffment be pleaded by deed, and it is traverſed 


feoffment without deed. | 
| 8 | 1c. * The 


EVIDENCE. 


10. „ The laſt rule of evidence to be obſerved is, that 
« confeſſions or admiſſions made for the purpoſe of a com- 
ce promile, or in confidence, are not to be admitted to be 
« given in evidence.“ = 


to his attorney. Ante. 


And on the ſame principle, where the defendent was a fo- 
reigner, and in his communication with his attorney it be- 
came neceſſary to employ an interpreter, it was ruled by Lord 


ſo been communicated, 


before Mr, Juſtice Buller, where on an indictment for a cri- 
minal offence, a confeſhon made by the priſoner, who was a 
papiſt, to a Popiſh prieſt, was admitted in Oy and the 
party on it convicted and executed. | 


So an admiſſion of an hand-writing to a bill of exchange, 
upon which the aCtion was brought, made pending a treaty 
for a compromiſe, was held not to be within the rule above 
laid down, as not going to the merits of the cauſe, and as 
being a matter capable of being eafily proved by other 
means, 


8 b2 5 AN 


Kenyon, That the interpreter was bound to equal ſecrecy 
with the attorney, and could not t give evidence of what had 


Such are the confidential communications made by a client | 


Du Barre v. 
Livette. 
Peake, N. N. 
Caſ. 77. p . 


But in the above caſe was cited a a of Rex v. Sparkes, 


Waldridge v. 
Kenniſon. 


Eſp.N. P. Cat. 
143 | 


1 fs ; OF THE 2 


PRINCIPAL MATTERS: 


A 
F an action is brought againſt one 
partner without joining the others, 


dit muſt be pleaded in abatement 
| | page 118 


If two are bound jointly in a bond, and 


one only is ſued, be ſhould plead 
that matter in abatement 246 
How ſuch matter ſhould be pleaded 16. 
If a bond is made to ſeveral, and all do 


not join in the adton, it muſt be 


pleaded in abatement 22347 
If a perſon is ſued as executor, he may 
lead in abatement that he was ad- 
miniſtrator | 256 


If a covenant is joint, and all do not 
Join in the action, it mult be plead- 


ed in abatement. 304 


That the goods are the property of a 
ſtranger is a good plea in abatement. 


in an action of replevin 


How vo plead ſuch matter 1 


In actions of treſpaſs, joint-tenancy or 


tenancy in common muſt be pleaded 
in abatement | 411 


If one owner only of a ſhip is ſued, he 


muſt plead that matter in abatement 


Abuttal. 


If the plantiff in treſpaſs ſets out the 
abuttals of his cloſe, he muſt prove 


e 
Adminiſtrator may indorſe a note or bill 


them as laid 
Accord and Satisfaction . 


How to be pleaded in an action of . 


ſumpſit 5 on BOP 
What payment ſhall amount to it 36. 
What ſatisfaction only is good 7b, 


How it is to be pleaded to an action of 
debt | 229 


| What qualities a good plea to this 


effect ſhould have 230 
How it is to be pleaded to an action of 
covenant | 308 
Accord and ſatisfaction is a good plea 
in treſpaſs | . 


How ſuch promiſe muſt be laid 


623 


415 


The plea ſhould ſhew how it was done 


age 41 
So it is a good plea in cel. — 
So it is a good plea in ſlander 519 


| | Account. e | 3 
Under articles to account. aſſumpfit 

will not lie 
Aliter on a promiſe to account ;. 
ib, 


Where an account is balanced, and 
ſtruck on the diſſolution of a part- 
nerſhip, aſſumpſit will lie 

Count in aſſumpſit on an account, muſt 
always be exhibited as ſtated 141 

The court will not admit evidence of 
an unliquidated account ib, 

What accounts current among mer- 
chants are barred by the ſtatute of 
limitations | 148 

| Aion. 


Where a right cannot be completely 
tried in any particular form of action, 
it ſhallnot lie | 97 
Where different matters are to be per- 
formed at different times, when an 
action may be commenced 129 
Demands due in different rights cannot 
be joined in the ſame action 138 


Adminiſtrator. 5. 

Money received under a void admini- 
ſtration, recoverable in aſſumpſit 

In what cafe not recoverable ib. 


of exchange | 2 
And they may be indorſed to him ih, 
If an adminiſtration has been granted 

in a wrong dioceſe, how it is to be 

pleaded | | 167 


Where the inteſtate has been reſident at 


different times in different dioceſes, 


how adminiſtration is to be granted 


10, © 


Debt will not lie againſt an adminiſtra- 
tor on a ſimple contract 173 
The ordinary may authoriſe a creditor. 
- SY to 


794 


to ſue on the adminiſtration bond 
page 200 

How an ad miniſtrator is to be declared 
againſt in general 217 
How chargeable in debt on a leaſe 16. 
Cannot ſue till adminiſtration has been 


granted 


How he ſhould declare in debt ib, 


Where actions againſt him are to be 
217 
In what caſes the declaration ſnould be 


laid 


in the debet and detinet 218 


What matters the declaration by an 


adminiſtrator ſhould ſtate ib, 
May retain for his own debt 248 
How to take advantage of a retainer 
2 
If a defendant, ſued as lattice, 
pleads a retainer of a debt due to 
himſelf, he need not plead that the 
debt was a juſt and true one 250 


How he is to diſpoſe of the inteſtate's 


effects - 251 
How payments are to be pleaded 253 
How adminiſtration is to be granted 
Where there are bona notabilia in dif- 

ferent dioceſes | 255 


What adminiſtrations are void, and what 


voidable 16. 


Adminiſtration durante minore ætate of 


an executor or adminiſtrator, how 
long it ſhall laſt tb, 
How far the inventory exhibited by an 
adminiſtrator is evidence 260 
What is admitted under plene admini- 
ftravit | 261 
Where an adminiſtration has been re- 
. pealed, what payments are good 262 
On what covenants an aQion will lie 
againſt an adminiſtrator 
On what eſtates 296 
Adminiſtrator pendente lite may main- 


tain ejectment | 439 
How an adminiſtrator may declare in 
ejectment 449 


If letters of adminiſtration are loſt, how 
they may be ſupplied in evidence 488 
Under what circumſtances he can ſue 


out a commiſlion of bankrupt 564 


May maintain trover for a taking in 
his own time, or in inteſtate's life- 
time = 098 

Iſ an adminiſtration is repealed, the firſt 
adminiſtrator 1s not liable in trover 
for the. goods he diſpoſed of while 
his adminiſtration continued #76, 


If a perſon before adminiſtration is 


granted to him permit another to 


213 


290, 296 


Purchaſe of an ad vowſon not ſimony 


How far affidavits are evidence 


evidence from an anſwer in chancer) 


AN INDEX OF THE PRINCIPAL MATTERS, 


take goods of the inteſtate, heeannor 
maintain trover for theſe goods after 
adminiſtration granted page 578 
Trover will not lie againſt an admini- 
ſtrator for a converſion of goods by 
his inteſtate in his lifetime 587 
How he may declare in trover 589 
W hat defendant may pive in evidence 
to trover by an adminiſtrator 596 


| Admiralty, f 
Queſtions of prize belong excluſively 
to.the courts of admiralty, and the 


' courts will not grant a prohibition 


for any matters connected with prize 


: 491 
Adultery. | 


In an action for adultery the marriage 


muſt be proved 342 
What ſhall be proof ſufficient of the 
marriage | ib, 
The church regiſter is ſufficient proof 
of the marriage EE 343 
The marriage need not be according 


to the ceremonies of the church of 


England th, 
A copy of the regiſter of a foreign 
chapel not evidence . 
Con feſſion of the wife no proof of the 
fact 1 ih, 
What circumſtances operate to increz(z 
the damages Ee uh 
What to diminiſh them ib. 


What defendant may give in evidence 
to diminiſh the damages 344 


Tf an huſband ſuffers his wife to live in 


open proſtitution, no action of adv!- 
tery will lie | ih, 
To actions of adultery not guilty within 
ſix years is the proper plea 36 


Though the damages are under 40s. 


plaintiff ſhall have his full coſts #. 
Aduoauſon. 


ä 180 

| Affidavit. | 
The affidavit of a perſon convicted of 
crimes may be read in his own de- 
fence 725 
730 
How given in evidence ib. 
Affidavits of illiterate perſons, how 0 
be ſworn 7 
Voluntary affidavits, how they differ 3 


P53 
Agent: 


! 


Agent. 


Army agent, how far liable on a bill 


drawn by an officer page 26 
An action for money had and r-ceived 


will not lie againſt an agent for. 
money voluntarily paid to him for 


the uſe of his principal „ 


How far the principal ſhall be bound 


by the act of his agent ib. 
The right of the principal ſhall not be 


tried in an action agaĩnſt the agent 110 


Where money has been paid to an agent 
by miſtake, in what caſes he ſhall be 


liable, in what not os 7 
An action on the caſe will lie againſt a 
perſon who undertakes to do any 


thing for another, though the agent 


derives no benefit from it, nor is paid 


for his trouble 55 


Agreements. 


Agreements obtained by coercion, or 
which are a fraud on others, are yoid | 


„ | 97 
What agreements requiring a note in 


writing are good within the ſtatute 
of frauds 


No perſon can maintain aſſumpſit on 


agreement to which he is not a 
party 1 105 


Agreements to be performed at differ- 


ent times when ſuable — 129 
If there is a ſpecial agreement, it ought 


to be declared' on Pe, 130 
The agreement ſhould be proved ex- 


preſsly as laid | 138 


Agreements in the alternative how to 
be declared on -- 239 

If plaintiff declares on a ſpecial agree- 
ment and fails in proving it, he may 


"Tenants by ancient demeſne are ex- 


go into evidence on the general 
counts 2 140 


Words importing an agreement will 
ſopport an action of covenant 267 


A recital of an agreement ſhall ſupport 
an action of covenant 268 


Agreements muſt be ſtamped 777 


Exception in caſes of ſales, or between 
merchants 7 


Vid. Sales and Marriage. 
Alia Enormia. Vid. Evidence. 
Alien, b 
The wife of an alien enemy, or of one 


who has abjured the realm, is charge- 
able as a ſeme ſole . 


IN INDEX OF THE PRINCIPAL MATTERS. 795 


That the plantiff is an alien enemy is 


a good plea in aſſumpſit page 166 
Alien cannot maintain an ejectment 439 
What children born abroad may in- 

| Amends. © 
The defendant may plead tender of 

amends in an action of treſpaſs, where 

the treſpaſs was involuntary 416 


 Mmercement. 


In what caſes debt lies for an amerce- 


r | 197. 
In debt on an amercement any variance 
in ſtating the amercement is fatal 213 
What variances are fatal 260 
How to declare in debt for an amerce- 
ment 238 


Ho to be made in courts leet and 


baron | 364 


An amercement cannot be for a private 


_ Injury done to the lord, even though 
warranted by cuſtom ib. 
An avowry for an amercement ſhould 
ſtate that the party was guilty #6. 
In caſes of court leet or baron the ſtew- 
ard amerces generally, and it is then 


z ffeerec 3657 
The amercement cannot be by the 
jury : ib, 


In avowry for an amercement, a com- 


plete title as to the juriſdiction of 
the court and extent of the manor 
ought to be ſhewn ib. 


How the taking for an amercement is ' 


to be juſtified (Vid, Fine.) 412 
5 : Ancient Demeſne. 


cuſed from payment of tolls for the 
produce of their lands 368 
That lands are ancient deſmene, how 

to be pleaded in ejectment 454 


Annuity. | 


Money paid for an annuity which be- 


comes afterwards void, is recoverable 
in aſſumpfit 2 
But it is not recoverable againſt the 
ſurety for the payment of the an- 
nuity | | ib. 


Grant of annuity is not uſurious 178 


Aliter if colourable on)y to hide a real 


Mes” >. ; 
Bb4 Set- 


796 


Set-off may be pleaded to one annuity 


bond page 241 
| Anſaver. ; 


In chancery, in what caſes it is good 
7 


evidence 
Afpportionments, Vid. Inſurance. 


Apprentice. 


Aſſignee of an apprentice cannot ſue 
on the covenant 294 


BCT Arreſts. | 
Money promiſed to a bailiff to let a 


party arreſted to bail, is not recover- 


able in aſſumpſit 90, 92 


Bonds given by perſons under arreſt, 


in what caſes void 185 
What arreſt will juſtify a battery 314 
What arreſts are illegal, with reference 

to the perſon 


is illegal 


Of arreſts of a witneſs z " 


Of peers, certificated perſons, or bank- 


rupts 16. 
Of huſband and wife 16. 
Of arreſts on a Sunday 16. 
Of arreſts of wrong perſons 328 


Of illegal arreſts with reference to the 


roceſs . 
Of arreſts on charge only ib. 
Of arreſts on void proceſs 329 
On irregular proceſs ib, 
What proceſs is irregular ib, 


*Of arreſts with reference to the court 
or magiſtrate who iſſued the pro- 
ceſs 


exceeds it | . 
Of arreſts by warrant of commiſſioners 
of bankrupt 16. 


Of arreſts when the court has power 
but the proceedings are irregular 28. 


An arreſt under a bye-law is illegal 333 
When the plantiff orders the ſheriff to 


diſcharge a priſoner, or a ſuperſedeas 


. 


comes, the detention is illegal 


What arreſts are legal 334 


Arreſt of a felon by a private perſon, 


good | ib. 
Bare words will not make an arreſt, 
without touching the body 604 
The arreſt muſt be made by the autho- 
rity of the bailiff 9 ib. 


326 
'Arreſt of an executor or adminiſtrator 


* 
When the court has no juriſdiction, or 


How the heir is chargeable by _ 


AN INDEX OF THE PRINCIPAL MATTERS. 


It mult be by virtue of a warrant ſigned 


and ſealed by the ſheriff page 604 


Ho an arreſt is to be made ib. 
The bailiff need not ſhew his Warrant 


unleſs ſo required _ . 
In what caſes doors may be broken to 
make an arreſt | iz. 
What ſhall be dee med an outer door ib. 
If a perſon illegally arrefted be while in 
cuſtody charged with a fair arreſt, it 
| ſhall be good and valid + bog 
Arreſts on a Suxday are void ib. 
Falſe impriſonment will lie for an arreſt 
on a Sunday * | | 


What arreſts on that day may be good 
The writ ſhould be of the proper county 


Delivering a writ to a ſheriff againſta 
perſon when in cuſtody is a good ar- 


reſt | | a 
Vide Eſcape and Sheriff. 
5 | Aſſault, 
What ſhall conſtitute an aſſault in Jay 
| ay ” 312 
How it differs from a battery 46, 
The ad need not be immediate 313 
But muſt be wilful =, ib. 
Mult be done without the party's con- 


ſent | | ib. 
What ſhall excuſe an aſſault 314 
What are good juſtifications in aſſault 
| Ce ES 315 
Vid. Declaration, Pleading, Ewidenct, 
Verdidt, Damages, and Cofts. 


Son aſſault demeſne, what is good evi- 
dence to ſupport it . 


Every aſſault will not juſlify every _ 
| | 10. 


te 

What may be given in evidence under 

it e | 32⁰ 
5 Apets. 

In declaring againſt aa executor on 
promiſe of teſtator's, it is not necel- 
ſary to ſet out that the defendant 
bas aſſets. | 138 

Payment of intereſt on a legacy by an 
executor proof of aſſets 142-261 

Where an executor ischargeable though 
he has no aſſets | 199 


of aſſets 


What ing b xecutor or ad. 
en e migiſtraior 


 winiftrator is an admiſſion of affets 


* of aſſets quando — 
If the jory find aſſets in Ireland, they 
ſhall be aſſets here : 
Tue heir is chargeable with the aſſets 


|  Affgnee. 
When and how far aſſignee of leſſee is 
chargeable in debt for rent 
| How far an executor or adminiſtrator 
may aflign 4» 202 
Waere debt for rent is to be brought 
againſt an aſſig nee „ 
How an aſſignee is to be declared 
againſt in debt for rent 


Where aſſignees are not liable in cove- 

nant „„ 290 
How far aſſignee is chargeable 291 
How far the aſſignee to be chargeable 
muſt be ia poſſeſſion 292—3 


What covenants ſhall not extend to al- 
lignees | 5 + Wh 
Under what covenants he may ſue 76. 


32 H. 8. c. 34. what actions they 
may maintain | 16. 
How breach of covenant is to be aſ- 
ügned where an act is to be done by 

or to aſſig nee 5 


Vid. Bankrupt. 


1 |  Afienment. 
Covenant not to align, what ſhall be 
a breach | . 276 
What is a waiver of a breach of 
. —_— c „„ 
n cate of bankruptcy, how proved 56; 
Where there has been an aſſign ons of 
a deed, it is ſufficient to prove the 


277 


| ginal deed, | 
LED) TY 


773 


plied 


AN INDEX QF THE PRINCIPAL MATTERS. 
page 254 


How far a creditor ſhall be bound by 


263 


at the time of his anceſtor's death 247 
Vid. Adminiſtrator, Executor, and Fleir. 


201 


"$43 - 


220 
Afſignee is bound by a covenant not to 


atblgn _ „„ 
What covenants ſhall bind aſſignees 

5 . 276, 290 
Who is liable as aſſignee 289 


Aſſignee of part liable in covenant 292 


Aſſignees of the reverſion under ſtat. 


302 


this 


aſigoment without proving the ori- 


Lies on contracts either expreſs or im- 


As to implied contracts, it lies to re- 
cover money paid under a miſtake, 
or through deceit page 2 

But to this is the exception of pay- 
ment of money into court, which 
cannot be recovered back, though it 

may have been wrongfully paid 18. 

—— to recover money paid for a con- 
ſideration which happens to fail ib. 

— to recover money paid to one 
acting under a void authority | 

a to recover money obtained by 

extortion, impoſition, or oppreſſion 4 

—— to recover money embezzled, or 

which a perſon has been defrauded 


of by cheating, even from a third per 


| ſon, if ſuch perſon got it mala fide 5 
—— to recover money ordered to be 
paid under an erroneous judgment, 
or under the judgment of a court 
where the merits could not be tried 6 
—— to recover money paid under an 
illegal contract, unleſs the party ſu- 
ing be a particeps criminis . 
And even in that caſe he ſhall recover, if 
he was ignorantly engaged in the 
illegal tranſaction through the im- 
poſition of another | 7.91 
Lies to recover money under a bye- 


law 


| 7 
—— to recover an aſſeſſment impoſed 
on the ſubject, under a power given 


by law ib. 
—— (0 recover tolls | ib, 
—— to recover petit cuſtoms ib, 


to recover fees of office, provided 


they be ſettled fees, not mere gratui- 


ties 


Wherever the law has impoſed any 


duty on a perſon, and piven him 
certain allowances or charges for it, 
aſſumpſit lies to recover ſuch charges 
| 10 

Vid. Attorney, Sales, Wagers, Uſe and 
Occupation, Bills, Inſurance, Auc- 

tion, Contra? | 

When expreſs diſſent appears, the law 
will not raiſe an implied contract to 
ſupport aſſumpſit | 86 
A party cannot by his own act raiſe an 
aſſumpſit | 7 87 


Aſſumpſit will not lie on a voluntary 


courteſy | ib, 
What ſhall be deemed a voluntary 
courteſy . 88 
Aſſumpſit will not lie on an 3 
** 1 s 


tranſaction 
e Even 


798 
Even though the party bringing the 
action has not been concerned in it 

| page 95 

But if the tranſaction has not been in 
itſelf unlawful, a ſubſequent illegal 
uſe of the ſubje& will not deſtroy the 
aſſumpſit 1 r 91 
Aſſumpſit will not lie to recover mo- 
ney for doing an act which the party 


ſhould have done without reward 92 


Nor where the demand ariſes from a 
fraudulent tranſactioa 93 
Nor where it is founded on an uncon- 
ſcientious demand 94 


Nor where the conſideration is frivo- 
. 
Nor where the debt is due by ſpecialty 


lous or groundleſs 


Nor where the agreement on which it 
is founded has been obtained by 


coercion, or is a fraud on others 97 
Nor will it lie in the courts above to 
recover coſts ordered to be paid by 


a a rule of an inferior court 93 


Nor to recover money paid voluntarily, 
or in conſequence of an action 


brought with knowledge that thede- 


mand was unlawful, and paid with 
a reſervation of the party's right 16. 
Money paid on a conſideration bad in 
law, yet is not recoverable back 
again in aſſumpſit Iz. 
Aſſumpſit will not lie where it will not 
completely try the queſtion 2b. 


No perſon can maintain aſſumpſit on 
an agreement to which he is not a 


party 105 
In aſſumpſit agzinſt an executor or ad- 
miniltrator, and plene adminitravit 
pleaded, plainuff muſt prove 
debt SS | 
Vid. Declaration and Pleading. 


If the ſheriff pays the debt of a defend- 
ant who has eſcaped, he may main- 


261 


tain aſſumpſit againſt him for it 612 


Aurance. 


Covenant ſor further aſſurance, how it 
is to be made | 278 


Attachment. 


Foreign attachment is a good plea in 
aſſumpſir 165 
What in ſuch caſe muſt be proved 166 
What debts can be attached by foreign 
attackment EE 
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How foreign attachment is to be plead. 


What attachment of the goods of 2 


Foreign attachment in caſe of ban 


of attorney recoverable back 
Fees of an atcorney recoverable in 


3 
Muſt furnifh a bill under the ſtat. 3 Ja. i. 


But where an action is brought again 


But the ſtatute does not extend to con- 


his 


Neither ſhall he be put to prove the 


But the attorney muſt ſhew the exiſt- 


ed to an action of debt 7 ge 232 
Plaintiff in the action ſhould have no- 


tice ib. 
trader is an act of bankruptcy 556 | 


 Tuptey 574 


Attorney, 8 
Money received under a forged power 


aſſumpſit 


c. 7. and 2 G. 2. c. 23. $23. ib, 
And the court will ſtay proceedings ill 
the attorney has delivered a bill, 
ſigned ib, 
But not unleſs ſome of the buſineſs has 

been done in the court where the 

action 1s brought 1 
The bill muſt be left with the client a 

month before the attorney can fue 

upon it | 1 


an attorney, and he pleads a ſet- off 
of his bill, he may give it in evi- 
dence, though it has not been de- 
livered a month, provided the plain. 
tiff has had time to have it taxed ib. 
And a bill muſt be delivered, though 
all the buſineſs has been done at th 
quarter ſeſſions | 
veyancing, or to the executors of 
een, 2+» 
Nor to buſineſs done as an agent . 
And where the defendant 1s an attor- 
ney when the action is brought, but 
was not one when the buſineſs va 
done, the plaintiff need not deliver 

a bill purſuant to the ſtatute #. 
Where a party has not taxed an attor- 
ney's bill, but drives him to an ac. 
tion, he ſhall not be allowed to 
queſtion the reaſonableneſs of the 
items before a jury 10. 


ſeveral items before a jury, for that 
is a matter only to be done on 15. 
ation Sw | ib. 


ence of the cauſes, and the buſineſſes 
for which the charges were, #" 
prove the main articles „ 
And the ſtat. 2 G. 2. is to be taken f 
ftrialy, that a bill muſt be deliver 

” when · 


the coſts out of pocket 


How avowries are to be made under the 
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whenever there has been a cauſe, even 


though the attorney merely charges 
page 10 
The ſtatute of limitations runs againſt 
demands of attornies for their _ 

| 7 14 
An attorney cannot maintain an ac- 


tion of debt for buſineſs done for a | ib. 
| Copyhold caſes not within the ſtat. 16. 
Executors and adminiſtrators of tenant 
ment to be ſer off without ſecuring 
the aitorney's bill 241 


third perſon | 173 
The court will not allow a whole judg- 


How an attorney ſhould make a leaſe 
in the name of his principal 259 
May be liable to an action for falſe 
impriſonment, together with his 


client 405 


In an action by an attorney for words, 
it is ſufficient that he has practiſed as 
ſuch _ 521 


Is liable to an action on the caſe for 


neglecting the ſuit of his client 617 


By what the damages in ſuch caſe ſhall 


be regulated Ms 
The court will not interpoſe in a ſum- 
mary way „ 


Any perſon injured by an attorney in 
conducting an adverſary ſuit, may 


maintain caſe for the injury 618 


In declaring againſt an. attorney for 
negligence, miſrecital of the writ on 
which the firſt writ was grounded is 
fatal | + GEN 
How far attornies are permitted to give 
evidence againſt their chent 717 
© Avowry, | 
How an avowry differs from a conu- 


lance: | 354 
Defendant may avow generally with- 


out naming any tenant, by ſtat. 


: 21 H. 8. 6.19; ib, 


ſtatute | ib. 


How far particular eſtates are to be 


enn „ 
Statute extends to all caſes of avowry 
| ib. 
All rents may now be avowed for #6. 
Avowry for a nomine pane mult ſhew 
a demand | 356 


| EO 
Avowry for part of the rent ſhould 
ſhew bow the reſt was ſatisfied 13. 
Avowry for more than is due not bad 


16. 
Perſons not ſolely ſeiſed, how they mult 


AVOW, as COparceners, e. gr. 357 


Defendants may avow generally that 
plaintiff held under a certain article 
without ſetting out landlord or leſ- 
ſee's title or tenure, by ſtat. 11 G. 2. 


c. 19. | page 358 


If defendant avows under the ſtatute, 


nil habuit in tenementis is a bad re- 
plication | i 


in fee-tail or for life, may diſtraia 


by ſtat. 32 H 8. c. 37. tb. 
Conſtructions on this ſtatute ib. 
They may diſtrain for arrears on leaſes 
for years 8 359 


Defendant may have judgment in re- 


plevin, though he miſrecites his 
title 1 — 9853 
How to avow for a taking for damage 
feaſant to a common where the 
number of cattle is certain or un- 
certain Mi Ea ib. 
What the avowry for an amercement 
ſhould ſet out x 


1 3564 
How ſuch avowry ſhould ſtate the 


right, &c- to amerce ib. 
Several perſons cannot join in an avow- 
ry N > 374 
Except coparceners and joint-tenants, 
who may join, but not tenants in 
common ib. 


If the plaintiff in avowry for rents, cuſ- 


toms, ſervices, &c. is barred, the 


defendant ſhall have coſts, and 
damages, ftat. 21 H. 8. c. 19. 37s 
ue 


If the plaintiff is nonſuited before i 
joined, the defendant may recover 
the rent arrear by writ of inquiry, 


by ſtat. 17 Car. 2. c. 7. 376 
But defendant need not proceed under 
the ſtatute _ | 15. 


A writ of ſecond deliverance ſhall ſu- 
perſede the proceedings under the 
ſtatute is. 

If defendant is nonſuited after avowry, 
the jury who try the iſſue ſhall in- 
quire of the rent arrear, value of the 
goods under ſtat. 17 Car. 2. 377 


If the jury who try the cauſe neglect to 


aſſeſs damages, it cannot be done b 
writ of inquiry | ih, 
Statute does not extend to diſtreſſes for 
poor rates, damage feaſant, &c. 378 


Audio 
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Audios and Auctioncer. vid. Sale. 
AvuQioneer cannot vary the printed 


particular by any verbal declaration 


at the ſale page 12 
It is not material whether an auc- 
tioneer has paid over the money to 
his principal or not, for he is in the 
nature of a ſtakeholder ib. 
Where the party ſues for damages for 


non-performance of a contract, the 


action ſhould be againſt the princi- 


pal, unleſs the auctioneer refuſes to 


diſcloſe the name of the principal 76, 
Goods ſold by anQtion not within the 


ſtatute of frauds 15 
The auctioneer is to be confidered as 


the agent for the buyer as well as 
the ſeller | | 16. 


Depoſit at a fale by auction, how far it 


binds . 
It is not neceſſary in all caſes to pay 
the whole depoſit required by the 
conditions of ſale, but if any money 
has been paid, and accepted as ſuch 
by the auctioneer, it is ſufficient 7b. 
Where a depoſit has been made, if the 
vendee does not perform his bargain, 


the depoſit ſhall be forfeited 16 


If the owner of goods employ perſons 
to u at an auction, without de- 


elaring it, it is a fraud on the real 


bidders, and the higheſt bidder can- 
not be compelled to complete the 


purchaſe 16. 
Till a lot is knocked down, the bidder 
may retrac̃t . 
In what caſes an auctioneer is liable to 
an action in his own name ib. 
Auctioneer may maintain an action in 
his own name for his goods ſold 17 


Authority. 
Money paid to any one aQting under a 
void authority is recoverable, in aſ- 


ſumpſit FED 3 
That authority not void where given by 


a court of competent juriſdiction 16. 


When a perſon is acting under a legal 
authority, it fhall excuſe a battery 


386 
Award, | 


That all matters were referred, andan 
award made, is a good plea 167 


Tn debt on an arbitration bond, the 


laintiff ſhould ſet out the award 209 
If an executor ſubmits to an award, it 


is an admiſſion of aſſets 2254 


How the bail-bond may be aſbgred 


and when the action mult be brought 


| 8 
Bail, 


In what caſes a party can be held to 


ſpecial bail age 
For what ſum the ſheriff of ah 

ſpecial bail ib, 
In what manner the bail-bond muſt be 

given under 23 H. 6,” ib 


| The directions of the ſtatute muſt by 
in every reſpect obſerved il. 


The undertaking for the appearance of 
_ defendant muſt be by boud with 


ſureties 5 th, 
Bond ſhould be to the ſheriff by ;; 
name of office _ ib, 


Condition muſt be to appear at the re. 


turn of the writ ib, 
The ſubſtance of the return, without 


the exact words of the writ, is ſuſfi- _ 


cient hey | 191 
The ſtatute only extends to meſne pro- 
cels EE ib, 
The bail-bond muſt be founded on 
good and legal proceſs i 


under ſtat. 4 & 5 Ann. c. 10. i, 
Aſſignment ſhould not be made till the 
four days expired ib, 
When the alignment may be made id. 
Bond may be aſſigned in any county, 
and plaintiff may bring his action in 
the county where the aſſignment was 
made, or where the party was ar- 
reſted . 0 


Action on the bond can only be 


brought in the court where the ball 


was given | ib. 
Who only can make the aſſignment, 


ib. 

How bail above js to be put in #. 
Proceedings on the recognizance is ei- 
ther by debt or /cire facias 193 
Plaintiff cannot proceed againſt the 
bail till aon eff inventus returned on 
the ca. /a. | 5 ib, 
When the bail can ſurrender their 
principal | 194 


Bail ſhall have eight clear days to fur- 


render their principal after the t. 
turn of the wWriet . 
When plaintiff proceeds by /cir: f4c#/ 
the bail ſhall have to the return 0 
the ſecond ci. fa, to ſurrender ” 
id — * 


10 


If 


a ——y * 3 
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But this 18 matter of favour page 194 


In what caſes the bail ſhall be MI" 
| | ib, 

In what manner the bail muſt ſurren- 
der, in order to diſcharge their prin- 


cipal ER, 15. 
Bail not diſcharged by defendant's 
having judgment in the court below 
| 4 
If error is brought, how far the bail 
ſhall be diſcharged 195—6 
proceedings ſtayed againſt bail, pending 
a writ of error — 195 
But the application muſt be made by 
the bail before judgment againſt 
them on the ci. fa. 
Or before the return of the ſecond ei. 


4. | 0 
24 may juſtify breaking open an in- 
ner door, if the outer door is open, 


in order to ſearch for the principal, 


ſor the purpoſe of e 
5 | . 
To debt on the bail- bond, what 

fend2nt can plead N 
Cannot traverſe the arreſt of the prin- 
_ cipal | 25 ö 


ib, 
How far the bail are liable in debt 265 


In ations of aſſault, defendant may be 
held to ſpecial bail | 
| Bailiff, 5 ; 

Promiſe made to a bailiff to pay the 


debt on condition of his letting the 


party go at large, 13 void go 


Aſſumpſit will not lie on a promiſe of 


money for doing what was his duty 
without any reward — — 72 
If the defendant in replevin make 


conuſance as bailiff to F. S. plaintiff 
373 


may traverſe that fact 
Vid, Liberty, | 


 Bailment. 


ment Es 


618 


Ia caſe of a naked bailment without 


profit to bailee, he is only charge- 
able in caſe of groſs neglect 


. Vis Carrier and Innleeper. 


If goods are bailed for the purpoſe of 
trading or acting by commiſſion 


Chargeable, in caſe of loſs, only for 
- neglect _ : 


13 | 


What action the affignees may maintain 
ib. 


6. . 
in- 


de- 


1 


3 _, ,, Or if he makes himſelf liabl 
What are the different ſpecies of bail- NN 


ib. 


And for money lent 
But he cannot maintain an action far 


wi:hout profit to | bailee, he is 


425 pleaded 


If things are lent to any perſon, he 


muſt uſe them for the purpoſes only 
for which they were lent, or he is 
 hable  _—- 


| PETS. 
oY __ Bankrupt. . ST 
Money given to a creditor to induce 
him to ſign the bankrupt's certiſi- 
_ cate, is recoverable in aſſumpſit 5 
Bankrupt may after his bankruptcy in- 
dorſe a bill of exchange, given be- 
fore it for a valuable conſideration 


30 


in their own names 119 
A legacy or other property coming to 
a bankrupt before the allowance of 
his certificate by the chancellor, be- 
longs to his aſſignees | ib. 
Money levied by f. fa. on the goods of 
a bankrupt after an act of bank- 
ruptcy committed, is recoverable in 
aſſum pſit C24 ib, 


All diſpoſitions of property made after 
an act of bankruptcy are void, ex- 


cept money paid in the fair and uſual 
courſe of trade, and to a perſon who 
had no notice of the act of bank. 
raptey I 
The aſſignees may recover money loſt 
at play before the bankruptcy 158. 


What payments made to a bankrupt 


after a ſecret act of bankruptcy are 
protected by ſtat. 1 Fac. I. c. 15. ib. 
What payments by a bankrupt after a 
ſecret act of bankruptcy are good 
under ſtat. 19 G. 2. | 120 
Aſſumpſit will lie againſt aſſignees un- 
der an order for a dividend 121 
Aſſumpſit will lie againſt the bankrupt 
himſelf where the debt is not prov-_ 
able under the commiſſion, though 
the cauſe of action preceded the a 


of bankruptcy ib. 


_ promiſe ib, 


An uncertificated bankrupt may main- 


tain an action for work and labour, 
and materials 16. 


ib, 


the allowance given by the 8 
27 ib. 
How aſſignees are to declare in aſſump- 


ſit I 15 
Bankruptey in the plaintiff, how to - 
555 I 


k 5 
A bank- 


$02 


A bankrupt may maintain aſſumpſit 


for what he earns after his bank- 
ruptc age | 
That <4 defendant has —.— £< 
bankrupt, how to be pleaded 76. 
To what debts the dence is a bar z6. 
Bankrupt may bind himſelf by a new 
promiſe before his certificate ob- 
tained, which ſhall be good 
What promiſe ſhall bind him 16. 
A certificate under a joint commiſſion 
diſcharges a ſeparate debt ib. 
In what caſes a bankrupt ſhall be diſ- 
charged in caſe of a ſecond com- 
mĩſſion ib. 


How a bankrupt ſhall be relieved, 


when he becomes ſo pending the 
ation | 159 
Covenants in a leaſe not diſcharged by 


a bankruptcy | 379 
How debts are to be ſet off againſt ac- 

tions by the aſſignees "-— Bf 
Bond given by a bankrupt after an act 


of bankruptcy committed, not diſ- 


charged by his certificate 246 
Bankrupt is liable in covenant for rent 
accruing after his bankruptcy 291 
Covenant to repair, pay rent, &c. not 
diſcharged by the bankruptcy 309 
The commiſiioners cf bankrupt are li- 
able to an action for falſe impriſon- 
ment, for committing the bankrupt, 
in what caſes 
If the goods of a trader are taken in 
execution, but before they are ſold 


he becomes a bankrupt, they belong 


to the aſſignees 392 
Treſpaſs lies by a perſon againſt whom 
a commiſſion of bankrupt has been 
ſued out, he not being an object of 
the bankrupt laws againſt the aſ- 
ſignees for tsking his goods 398 


Aſſignees of a bankrupt eſtate cannot 


maintain ejeAment for the bank- 
rupt's eſtate before inrolment of the 
deed of aſſignment 1431 
But the afignment ſhall only operate 
on ſuch lands as were in the bank. 
rupt's poſſeſſion at the time of the 
aſſignment 447 
Lands purchaſed during the bankrupt- 
cy, or which ſhall come to him by 
deſcent or purchaſe, muſt be con- 
veyed by a new deed to the aſ- 


ſignees . 


What effect a ſale by the commiſſion- 
ers ſhall have on lands of which the 


bankrupt is ſeiſed in tail 438 
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; Sale by the com miſſioners of an eſtate. 


158 


What remaining abroad is ſo ib. 


31. 


It muſt be to avoid payment of a debt 


tail of bankrupt equivalent to ſuffer. 
Ing à recovery a | 
Who are traders within the 4 10 
bankrupt 1 345 
There mult be a buying as well 28 2 
ſelling | | 346 
Handicraft, or mere working trades 
not within the bankrupt laws ib, 
The trade need not be lawful 
Perions uſing trade, whatever other 
profeſſion they may be of, may be. 
come bankrupts | | ib, 
How far the drawing and re-draing 
bills of exchange ſhall make a man 
an object of the bankrupt law 54) 
The buy ing and ſelling muſt be general 
| | 548 
Vid. {nnkeeper, Victualler, and Farmer. 


A perſon reſiding abroad, but trading 
here, may be made a bankrupt 551 
What departing from the realm ſhall 
be held an act of bankruptcy 553 


How far being denied to a creditor is 
an act of bankruptcy 2 
How far a denial by agreement is an 
act of bankruptcy 53 
The denial muſt be to a creditor i. 
And the debt muſt be actually due 354 
A banker's ſtopping payment is not an 

act of bankruptcy *' i, 
What departing from the dwelling- 

houſe is an act of bankruptcy i, 


ib, 


Muſt be voluntary „ 
What arreſt and lying in priſon for 
two months is an act of bankruptcy 
| | | | 4 
From the time of the ſurrender only 
the perſon ſhall be a bankrupt '. . 
What eſcaping from an arreſt or being 
outlawed is an act of bankruptcy ib. 
What fraudulent procuring of his goods 
and chattels to be ſequeſtered or at- 
tached is an act of bankruptcy 556 
What outlawries are acts of bank 
S rupte 7 | $57 
What to yield himſelf to priſon io, 
What fraudulent grant or conveyance 
is an act of bankruptcy _ 
The aſſignment mult not be of 4 
trader's whole ſtock in trade 53 
An aſſignment for the purpoſe of ce. 
frauding any of the creditors, 15 i 


is. 
act of bankruptcy, and void What 
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What alignments a trader may make 


page 559 


hat payments to the petitioning cre- 
by tor — acts of bankruptcy 560 
How far obtaining a protection is an 
act of bankruptcy | ib. 
What is an act of bankruptcy by a 
trader having privilege of parlia- 


ment . ib. 
A plain act of bankruptcy cannot be 
_ purged 3 861 


What are good petitioning creditors? 


ib. 


debts under ſtat, 5 G. 2. c. 30. 
The petitioning creditor's debt muſt be 
a legal one, and for which an ac- 
tion would lie 08 
| The debt muſt be due at the time of 
the at of bankruptcy Ate" 


8 OS . 
Need not be contraded during the 


„ 564 
What are good petitioning creditors” 

debts N | . 
Notes bought in at ten ſhillings in the 


pound are good petitioning creditors. 


debts _ | | 5 . 
A commiſſion may iſſue againſt one 
partner for a partnerſhip debt 


a commiſſion of bankrupt againſt 
another 5 5 1. 
How the iſſuing of the commiſſion and 
the aſſignment is to be proved 276. 
Whatever is in the bankrupt's poſſeſ- 
ſion when he becomes ſo, is liable to 
his bankruptcy, by ſtat. 21 Jac. 1. 
0s ths | 
If mortgagee of a trader's effects ſuffers 


the benefit of his mortgage 566 
The ſtatute does not extend to aſſign- 
ment of ſhips at ſea N 
Nor to caſes where he has only the 
temporary poſſeſſion 56. 
Nor to caſes in which he has not the 


order and diſpoſition 567 


Vendee or mortgagee muſt take pol- 
leſion When in his power 568 


Goods in the hands of an executor or 


adminiſtrator bankrupt do not be- 
long to his aſſignees | 571 
Goods the property of the wife, and 
veſted in truſtees, do not belong to 
the huſband's aſſignees 572 
ends to caſes whers the bankrupt is 
n poſſeſſion of the goods of ſtrangers 

| . FRE 570 


. | | 
General proof of abſconding ſufficient 
him to remain in poſſeſſion, he loſes 


854 


Except in the caſe of goldſmiths or 
factors page 570 
Mere poſſeſſion unconneRed with other 
_ circumſtances is not ſufficient 571 
The aſſignment has relation to the act 
of bankruptcy _ 
It makes no difference whether the 
property is in England or tr" 
= 10. 
If an extent iſſues before an act of 
bankruptcy, but the liberate not 
executed, it ſhall bind the goods of 
the bankrupt 574 
The king is not bound by the ſtatates 
of bankruptcy, but only by the ac- 
tual aſſignment e 
Neither the bankrupt nor his wife can 
be a witneſs to prove an act of ban l- 
ruptcy committed, or any fact to 
ſupport the commiſſion 592 
But he is an admiſſible witneſs to explain 
an act which may or may not be an 
act of bankruptcy RE 591 
Confeſſion by a bankrupt to a third 
perſon of his having committed an 
act of bankruptcy, good evidence 76. 


A creditor who has ſold his chance of 


565 
Executor of a bankrupt cannot ſue out 


recovering his debt under the com- 
miſſion, is a good witneſs to prove 
the petitioning creditor's debt 592 
So a creditor who releaſes to the aſ- 
ſignees is a good witneſs to prove an 
act of bankruptcy 591 
The record of the depoſitions taken 
before the commiſſioners, is good 
evidence as to acts of . 
146. 


without ſhewing any writ iſſued 16. 
What evidence neceſſary to prove the 


petitioning creditor's debt under a 


commiſſion ib, 
What evidence ſhall be ſufficient as 
againſt the bankrupt himſelf 592 
An action on the caſe lies for malici- 
_ ouſly ſuing out a commiſlion of bank- _ 
rupte 8 628 


Baron and Feme. | 
Feme covert cannot indorſe a note or 
dill of exchange ACE SN 
The huſband liable for the debts of his 
wife dum ſola | 122 
Huſband always liable for neceſſaries 
furniſhed to the wife during cohabit- 
ation, unleſs furnithed under illegal 
circumſtances A 16. 


Not 


804 


Not liable where he forbids tradeſmen 
from truſting her page 123 
Wife canno borrow money even to pay 
for neceſſaries 
If the wife pawa clothes before they 
are worn, baron not liable 123 


A delivery of any thing to the wife at 


baron's requeſt, is a delivery to him 
3 16. 
What ſhall be deemed neceſſaries 


122. 124 


If the huſband turns the wife away, he 
is liable for neceſſaries furniſhed to 
der | ib, 
A man ſuffering a woman who lives 


with him to aſſume his name, ſhall 


be charged as if ſhe was his wife 76. 
If the wife elopes, the huſband ſhall not 
be chargeable | 
Neither ſhall ſhe herſelf 
If the wife has a ſeparate maintenance, 

ſhe ſhall be chargeable for her own 

debts 126 
What ſeparate maintenance ſhall diſ- 

charge him 126, 127 
In what caſes a woman may be charged 

as ſole | 127 
How the huſband ſhall ſue for money 

due to the wife ib, 
Where ſhe may join | 
How far he has the benefit of her con- 

. ib. 
In what caſes a wife may be a witneſs 

againſt her huſband 143 
How far huſband and wife are charge- 

able in debt for rent 
How to be charged in debt on a bond 

made before marriage to the wife 


219 


A bond given by baron before mar- 


riage, in contemplation of marriage, 
and as a proviſion for her benefit, is 
200 
Baron may bring an action in his own 
name, on a bond to him and his wife 


not extinguiſhed by marriage 


213. 

How a feme covert may ſue by the 
cuſtom of London We? 
For what things of the wife the huſ- 


band may ſue alone ib, 


Though the wife is under ape, the 
hu 


and and wife may appear by 
attorney | 76. 
How huſband and wife ſhould join in 
covenant for rent of the wife's land 
under ſtat. 32 H. 8. c. 28, 
Where the huſband may ſue alone 16. 
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122-3 


12 
ib. 


16. 


8 
If the buſband diſcontinues lands of 


How baron and feme ſhould declare in 


A man may juſtify an aſſault in defence 
of the wife, and the wife in defence 
of her huſband  bage 314 

For a battery of the wife, how the ac. 

tion is to be brought 316 

How the wife is to plead a juſtification 
in defence of her huſband 318 

How the huſband may plead iz. 

What in ſuch caſe is good evidence 


| 2 
In actions for debts of the wife Wa 
or during coverture, how huſband 
and wife are to be arreſted 327 
Baron and feme ſhall join in trover for 
goods which were the property of 
feme before marriage, though the 
converſion has been after 
Trover will lie againſt baron and feme 
for a converſion by feme before eo. 
verture, or by her after 587 


Vid. Witne/s. London. 


Huſband ſeiſed in right of wife, may 
diſtrain | 358 
Hu ſband alone may replevy and avoy 
for "cattle taken before marriage, 

| which belong to the wiſe 375 
For rent due to the huſband and wife, 
the huſband alone may avow i), 
Huſbands ſeiſed in right of their wives 
holding over after the determination 
of their eſtates are treſpaſſers #, 
In what caſes they ſhall join in an ac: 
tion of treſpaſs 434 
Wife cannot give permiſlion to take the 
goods of her huſband 413 


the wife, ſhe or her heirs may have 
an action of ejectment after bi 
death _ Re 
If the wife aliens land which comes 
from the huſband, his heir may aftet 
her death maintain eje&ment fot 
them 431 


ejectment | 49 
How far feme covert may deviſe 470 
Feme covert having a ſeparate mill: 

tenance may be a bankrupt 551 
A feme ſole trader who commits à 

act of bankroptey, cannot be made 

a bankrupt after ſhe marries . 
Cannot be witneſſes for or againſt eat 

other | | 719 
A feme covert trading ſeparately ma, 

by the cuſtom of London, be a _ 


reps; Bae 
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Baron and feme may join in trover for In order to be negotiable, a promiſſory 
goods which were the wife's before note muſt be for the payment of mo- 


marriage | page 579 ney abſolutely, and not depend ona 
'Trover will lie againſt both for a con- contingency. OO pagenz 
verſion by the wife 587 > Muſt not be in the alternative my 


How to declare againit them in trover Muſt be for the payment of money only 
SES 588 Ex = 
| No expreſs form of words neceſſary, 


Vid. Declaration. Preis l 
provided it amounts to a promiſe to 


How far evidence for or againſt each 


| | 224 PF 18. 
„ I MY Need not have the words “ or order“ 
Bargain and Sale, 85 „„ N 

All affgnments by bargain and ſale All promĩſſory notes for leſs than 205. 
are void . 28 


inrolled within ſix months ; | 
muſt be inrolle 432 How far promiſſory notes for more 


| Baſtard. than 20s. and for and under 5 J. are 


RY WD good. | „ 

Vid. Marriage. Need not expreſs to be for value re- 
I the marriage is not rightly celebrated ceived . „ 
eee the marriage act 26 C. 2. What bills of exchange are of a nego- 
c. 33. it is void, and the iſſue baſ- tiable nature ib. 


dss: 14131 Ia order to be negotiable, a bill of ex- 
The inability of the huſband may be change muſt be for the payment of | 
good evidence to baſtardize the iſue money abſolutely DD ib 
| 483 Muſt not depend for payment on any 
za Particular fund (unleſs that fund is 


]hough a man has been divorced ca 8 ; 
frigiditatis, if he marries again, and certain) or any par ticular event or 


illue, they ſhall not be baſtards — Contingency 2 
oy Tues TOE 0 0 16. Muſt depend on the perſonal credit of 
Proof of want of acceſs ſhall baſtardize . the parties $ ib. 

= 2 ep | 13. Muſt be payable to order or bearer 26 
A child may be proved a baſtard by Muſt not be drawn for any particular 
other evidence than mere non- Purpoſe, or directed to be applied to 
tete of & hotbind | 484 any particular fund 5. 


Ila divorce a men/a et thoro takes place, Need not expreſs to be for value re- 
the children born during that period . ceived 5 . 5. 
wall de held do be habtards: 73. What bills of exchange are void 27 

Tue wife ſhall not be admitted as a If made by a feme covert 26. 
witneſs to prove want of acceſs, and If given for an uſurious conſideration - 
ſo baſtardize the iſſue h 485 5 ue ar : ibs 

How long the iſſue may be born after If given for money won at gaming, or 
the death of the huſband to be held lent to game with 28 

5„ If for a leſs ſum than 203. "> 


legitimate | ib. 


| Parents may baſtardize their iſſue born How far bills of exchange for more 


than 205. and for and under 5 J. are 


before marriage, but not thoſe born 
alter | | 486 good Cr 6. 
KD = | A bill of exchange void in its creation 
Bill in Mancery. | can never be ſet up by any ſubſe- 
G quent promiſe _ 27 
Vid. Evidence. A bill of exchange given for an for. 
If filed before ſix years expired, ſhall ous conſideration is veid, even in the 
prevent the ſtatute of limitations 153 hands eve of a bond fide indorſee 
: | 28 


Bll; of Exchange and Promiſſory Notes. Rut if good in its creation, uſury in any 
What notes are of a negotiable na- intermediate tranſaction will not 
ture 1 85 43 vitiate i 5 _— * 
Vor. II. 5 e Any 
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Any alteration of a bill of exchange 
in a material part, ſhall avoid it 


page 28 
How bills of exchange or notes are ne- 
gotiated 29 


Who may indorſe bills or notes 156. 
The payee of a bill of exchange or 
note muſt be the fhrft indorſer 729. 
A feme covert cannot indorſe a bill or 
note, though made to her when ſole 


70. 
An executor or adminiſtrator may in- 
dorſe a bill or note 76. 


If a bill or note is made payable to 
two, both ſhould indorſe it, unleſs 
they are partners 70. 


A bill of exchange delivered for a va- 


luable conſideration before a banl- 
ruptey, may de indorſed by tte 


bankrupt af.cr 30 


In what caſe a bankrupt may indorſe a 


bill of exchange 40. 
In what manner the indorſement is to 
be mace Ts 


Effect of indorſement in blank tb, 
No bill or note can be indorſed for 
part of the ſum 31 
Bill of exchange or promiliory note 
cannot regularly be incorſed over 
after the time it is due 12 
How bills of exchange and promis 
notes under 5; J. are to be jadoried 33 
Of the nature and effect of indorſe- 
ment 16. 
Effect where the indorſement is to the 
perſon only, and when to order 10. 
The payee only can reftrain the negori- 
ability of a bill 46, 
In what order the ſeveral parties on a 


bill or note are chargeable 34 


How the indorſee mult ſue 


5 
What he mult prove at the trial 16. 
Bills payable to fictitious payee when 


recoverable | 37 
Bills or notes in what caſes impeach- 
able on the ground of illegality 25, 
No perſon chargeable through the me- 
dium of a bill of exchange, unleſs 


his name appears on it 48 


Cf bills of exchange or notes nego- 


tiable without indorſement 39 
Bills payable to bearer recoverable un- 
der every circumſtance ib. 
What the bearer of a bill of exchange 

muſt prove in an action in his own 


name „ 


Payment of a bill which the owner 
hed loft is good only when paid in 
the fair courſe of trade page 40 

Of the acceptance of bills of exchange 


ib, 
What is a good acceptance of a bill of 
_exchange 41. 43 


Acceptance muſt be in writing, in or- 


der to charge the drawer with coſts 
and damages ib. 
What an abſolute and what a condi. 
tional acceptance 42 
The holder of a bill muſt take the 5 
ceptance to be abſolute or condition- 


al when the bill is tendered 41 
Of the manner of acceptance 43 
Who only can accept | ib. 


Bill may be accepted in part 
Or to pay half money and half in 
goods, &c. tb, 
Acceptance ſhould be on the bill 45 
Zut an apreement to accept before the 
bill is drawn will bind ib, 
Bill may be accepted at any time ib. 
How ſuch acceptance!is to be ſetoutib. 
Bill may be accepted payable at a 

looger date than ſtated in the body 
-of the bill 4 
How ſoon a bill payable at ſight ſhould 


be preſented for acceptance ib. 
Of the effect of the acceptance, and 
how it is diſcharged ib, 
Acceptor never can aver the want of 
conſideration ib, 
Acceptor liable to the drawer on his 

acceptance | 10. 


Unleſs he accepts for the honour of the 
dra wer, in which caſe he is not liable 
to the drawer _ ib. 

How an acceptance may be diſcharged 

47 

Acceptor of a bill of exchange on) 
diſcharged by expreſs words, ot 
drawer's paying the bil! io, 

Di: charge from the 1 muſt be ex- 
preſs 10. 

What ſhall amount to an expreſs di 
charge ib. 

How the acceptance may be por 

49 
Bill of exchange ſhould not be —— 9 
due 
Of the proteſt of foreign and ines 
bills 
In what caſes the drawer is entitled to 


damages and coſts againſt por 50 
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Want of proteſt does not affect the 
right to recover the amount of the 


bill, but only goes to the damages 
and coſts | 


drawer or indorſer | 51 
Where acceptance is refuſed of a bill of 
exchange, an action lies immediately 
againſt the drawer _ ib, 
When a bill ought to be proteſted 76. 
Notice to the drawer of the non-ac- 
ceptance of an inland bill of ex- 


of the drawer in his hands, not ne- 
ceſſary „„ 
A ſubſequent promiſe by the drawer, 
where notice would be neceſſary, 
cures the want of it „„ 
Proteſt may be made on a copy where 
a new bill cannot be had from the 
dirawer; but if a new bill can be 
got, proteſt on a copy will not be 
- WMcnt 7 


Where the acceptor dies before the bill 6 
| How to declare againſt the acceptor of 


becomes due, proteſt ſhould be made 


even before executors or adminiſtra- | 
| Statute of limitations a bar againſt bills 


tors can be appointed ib. 
An acceptance by a third perſon for the 


bonour of the drawee binds the perſon 
ſo accepting, and the proteſtſhould be 


againſt the dra wee, not againſt theper- 


ſon who accepted it for his honour 3 
Where a bill left for acceptance is loſt, 


there muſt be two proteſts, unleſs the 


drawee gives a note for payment of 


the money in the bill 23. 
How the proteſt is to be made 16. 
When a bill is not to be proteſted 26. 


Proteſt not ſufficient evidence without 
| 3, 


the bill = 
_ Proteſt of inland bills of exchange not 
neceſſary 
after ſight | a 
Of the nature of payments by bills of 
exchange or promiſſory notes 54 
Payment by bill of exchange is a good 
_ diſcharge of a debt, under ſtat. of 
394 Ann. c. . | 53 
But if che bill or draft is fraudulent, 
as where there are no effects in the 
hands of the drawer, it is not a good 
payment | 76 


1 


Caſes of laches of the holders of pills | 


and notes, in what caſes liable 55 
awer is rot entitled to notice if he 
bas a9 Hs in drawee's hands 16. 


page 50 
How ſoon notice of non-acceptance or 
non-payment ſhould be ſent to the 


when they arg payable. 
* | 5 
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But an indorſor of a bill or note is en- 
titled to notice in all caſes page 55 

When bills ſhould be tendered for pay- 
ment or acceptance 56 

After laches in the holder, a promiſe to 
pay the bill by the indorſee or ac- 
ceptor, 1s void, if he did not know of 
the laches | 

How circumſtances may excuſe notice 

| | . 8 

What ſhall be good notice of ae 
ment 58 


. | 5 
Ho far uſage ſhall excuſe the laches 


change, where drawee has no effects | 
Bills payable to the exciſe, have ſix days 


of the holder of the bill 59 


longer allowed than others 61 
Bills payable to bearer, in what caſes 
the loſs ſhall fall on the holder is. 
Of joint and ſeveral bills and notes, 
how they are ſuable _ #6. 
Money paid by a bankrupt on a bill of 
exchange after a ſecret act of bank- 
ruptcy, is good 119 
In declaring on bills of exchange and 
notes, the day is material 136 
a bill of exchange ib. 
of exchange | 148 
In writs of inquiry in actions on pro- 
miſſory notes, what is to be proved 

| 0p 180 


In aſſumpſit on a joint note, one de- 


fendant may avail himſelf of a miſ- 
nomer of the other 168 
Judgment on bills of exchange and 
notes referred to a maſter _ 170 
Debt will not lie againſt the acceptor 
of a bill of exchange 2173 
Note payable by inſtalments, when it 
may be ſued _ | 205 
Bills of exchange which have ſome time 
to run, are diſcharged under the in- 
ſolvent ads 245 
Trover will lie for a bill of exchange 


PEEP 2 „ 
How far drawing and redrawing bills of 
exchange will make a man a trader 
within the bankrupt laws 547 


Bonds. | 
A bond may be pleaded in bar to an 


action on ſimple contract 147 
What bonds are good in law 173 
Wicat parties only can make a good 


174 
Waat 


bond | 
Es Cz 


808 
What ſhall be deemed dureſs, ſo as to 

avoid a bond | page 174 
What bonds are void in their creation 


For dfarious bonds, ſee Lyury. 


For bonds given for ſale of offices, 


Tee Offices. 
For ſimoniacal bonds, ſee Simenuy. 
What bonds are void for a conſideration 


malum in ſe 182 
Bonds given as præmia pudicitiæ are 
good in law 1b. 


Vid. Trade, Marriage, Evidence. 


Bonds limiting the exerciſe of any le- 
gal powers, are void 

Bonds given for money lent to be av- 
plied to illegal uſes are good ib, 

Aliter if given for a debt arifing from 


185 


an illegal tranſaction between the 


parties themſelves | ib, 
Bonds conditioned for the perform- 
ance of an agreement which is con- 
trary to law are void | ib, 
What bonds are good or void where 
the condition is impoſſible 186 


The extent of the bend as to perſons. 


or things limited to the condition 
| 198 


Either heir or executor may be ſuec - 1 


a bond 199 
When money is to be paid on a bond 
at different times, when it can be 
ſued es 
An adminiſtrator is liable on the bond 
given to the ordinary ꝛ2co 
In debt on ſimple contract, the plaintiff 


may recover leſs than he declares 
206 


How to declare in debt on ſim ple con- 


for 


trat ib. 
Declaration on a bond ſhould late it 
to be by deed under ſea! 207 
Declaration on a bond ſhould conclude 


with a profert tb. 
If the deed is Joſt, the plaintiff may 

declare ſpecially 16. 
How a breach is to be aſſigned in debt 
on a bond ib. 
Where a particular breach need not be 

aſſigned 208 


Where a bond 1s payable by inſtal- 
ments, how the plaintiff may ſue | 
210 

How a breach is to be aſſigned on a 
| ib, 


bond in the disjunclive 
8 


175 


AN INDEX OF THE PRINCIPAL MATTERS. 


When a bond is dated at a certain 
place, it muſt be mentioned in the 
declaration page 210 


If the principal in a bond of indem- 


nity does not pay at the dav, the ſure. 
ty may, and recover againſt the prin- 
cipal, though the payment waz 
without ſuir 211 
The court will not change the venue 
in debt, except under particular cir. 
cumftances * „ 
How to declare on a bond againſt the 
obligor or his heir 216 
How the beir ſhall diſcharge himſelf 
: ib. 
How an executor or adminiſtrator 
ſhauld declare egainſt the heir 217 
How to declare againſt an executor or 
_ adminiſtrator Do  ' 3 
How they are to declare 218 
How to declare on a bond to a feme 
before marriage 219 
No parc! averment varying the condi- 
tion of the bond ſtall be admitted to 
be pleaded 221 
Aliter if a matter in writing iz. 


How far celivery is eſſential to a bond 


ſo as to avoid it by pleading 222 
Detendanpt may plead tha; the nominal 
obligee of the bond is bot truſlee 


for another ib. 
So he may plead that the condition is 
contrary 10 „ 223 


Under what circumſtances the defend: 
ant may plead ror eft factum to 2 
bond ib, 

How rafure or non- delivery ſhall avoid 

a bond 224 

How /olvit ad diem is to be pleaded to 
debt on a bond 226 


How payment is to be pleaded under 


ſtat; 4&5 l c30; 50 
Terder and refuſal cannot be pleaded 
onder this ſtatute ib. 
1f no intereſt has been paid on a bond 

_ for 20 years, it ſhall be preſumed to 

be ſatisfied = 236 
T his preſumption is to be taken ftridt- 

ly egainſt the obligor ib, 
How accord and ſatisfaction is to bs 

pleaded to debt on a bond 229 
One bond is not pleadable in 1 N 

another 
What pleas only are an to a bond of 


indem aß 3 * 


R In debt on a bond the ſubſcribing wit- 


Bail bonds cannot be pleaded as a ſet- 
off againſt bonds for payment of 
money abſolutely page 239 
Except when aſligned to plantiff 16. 
What ſhall amount to a releaſe of a 
bond, and how it is to be pleaded 243 


Of joint and ſeveral bonds 245 
How the heir mult plea i riens per de- 
ſcent to debt on a bond 247 


neſs muſt prove the execution 257 


U hat are the exceptions to this 255 


If a witneſs denies the execution of a 
bond, how it may be proved i& 


How one may execute a bond for him- 
ſelf and his partner. FY 


Where a ſubſcribing witneſs cannot 
be had or is incapacitated, collateral] 
evidence is admithble 16. 


Where a fictitious name has been put as 
a ſubſcribing witneſs, what ſhall be 


evidence 716. 


bankrupt by a party of the execu- 


tion of a deed, how far evidence 16. 
Where the witneſs is dead or becomes 
infamous, what ſhall be evidence 726. 
Or where he is incapacitated 2; 


Where a witneſs is intereſted at the time 


of the atteſtation and alſo at the 
trial, he cannot be admitted himſelf, 


nor his hand-writing proved 16. 
How the execution of old deeds muit 
be proved | . 


la what bonds payment of principal, 


Where a man may uſe his book of ac- 


How far a man's own | 775 
Daily book of the clerk of the papers 
of Newgate is good evidence 767 
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- - Book. © 


: Shop-back of a tradeſman notevidence 


after the year 


page 141 


Where admiflible _ IS 
Ia what cafes not admiſſible evidence 


142 


counts in evidence ib, 


A man's own book of accounts not 
_ evidence for him 142 
Books of third perſons how far evidence 


774 


” 


; | Breach, | 
The breach in the declaration ſhou!d 
follow the undertaking 134 
| Broker, 


An admiſſion before commiſſioners of A broker is to be conſidered as the 

| agent for both buyer and ſeller 15 

In what caſes he may have a ſet-off of 
goods the property of others 239, 240 


| Bridges, | 


In inditments for repairing bridges, 


the inhabitants of the county mav 
be witneſſes | "WIS 


| Burglary. 


Perſons having the ſtatute reward for 


aporehending burglars, may be wit- 


Intereſt, and colts ſhall be good un- neſſes | ib, 
der ſtat. 4 & 5 Ann. c. 16. 264 =O > . 
Donds payable by inſtalments are with „ | 
in the ſtat. | 13. Penalties under bye-laws are recover- 
Ui donds for performance of covenants able in aſſumpſit 7 


„ 279 
Ol aſſigning breaches on bonds for per- 


forming of covenants — 281 
Difference of ſuch bonds where the pe- 


nalty i, part of the agreement, and 


An arbitration bond is a good petition- 
ing creditor's debt whereon to ground 


2 commiſſion of bankruptcy ib. 
In trover for a bond the declaration 


need not ſet out the date b. 


A bye-law ordering impriſonment for 


non-payment of an aſſeſſment is con- 
trary to Magna Charta, and an ac- 
tion of falſe impriſonment lies by a 
perſon impriſoned under it 416 


where it is only in terrorem i ” Vid. Crrporations. 
Hew breach is to be afligned on ſuch PE LE! | 
bond under H. 8. 9. . 3. ib. . 
| Vid. Declaration and Pleading. 5 
How the ſkeriff is to take a replevin : | . Carrier WL | 
bone 348 May maintain trover for goods come 
Trover will lie for a bond ib. mitted to him to carry 587 


If a carrier takes out part of what is 
committed to him to carry, it is a 


converſion of the whole 681 


Carriers are liable to all le ſſes of goods, 


except ſuch as ariſe from the act of 
8 S God 


810 


God, the king's enemies, or the ne- 


glect or the fault of the owner p. 619 
How far the act of God ſhall diſcharge 
a carrier 8 16. 
Who ſhall be deemed the king's ene- 


mies, ſo as to diſcharge the carrier 
: | | 620 


How far the a& of the owner of the 
goods themſelves ſhall diſcharge the 
carrier 621 

He is liable in the caſe of every other 
loſs | 26. 

How far a carrier ſhall be charged by 
a general acceptance, and diſcharged 
by a ſpecial one ib. 

Carrier is only liable as far as he is 
paid 622 

Notice in the newſpaper ſhall amount 
to a ſpecial acceptance 

A delivery to a carrier's ſervant is a 
delivery to the carrier himſelf 76. 

A ſtage-coachman 1s not a carrier with- 
in the cuſtom ib, 

For goods loſt on board ſhip, the maſter 
or owners are liable 623 

Carriers are bound to deliver goods to 
the perſons to whom directed 76, 

Theperſons muſt be carriers,and the loſs 
happen in the way of the buſineſs 25. 

All perſons carrying for hire are car- 
riers within the cuſtom 624 

Hackney- coachmen are not carriers 76, 

Neither is the poſt-maſter general 16. 

The declaration againſt a carrier for 


goods loſt need not ſtate the ſum he 


was to receive for the carriage, but 
only that he was to receive reaſonable 
hire | 
In an action againſt a carrier, what tne 
plantiff mult prove 658 


Verdict for a carrier evidence of the 


delivery of goods 738 

| Caſe. | 
Treſpaſs on the caſe, for what it lies 
8 


Lies for any neglect or culpable omiſ- 
ſion | 79, 


Lies againſt a perſon who undertakes 
the cure of any wound or malady 


and does it unſkilfully 601 
Or for doing an act by which the health 
of another is injured ib, 
Bat in ſuch a caſe there muſt be a duty 
on the party 599 


Folly and want of due care is a ground 


for this action ib, 


ib. 
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But where the action ariſes from the 


plantiff's own neglect or folly, the 
action will not lie page 599 
For the depriving a perſon of a right 
which is common to all the king's 
ſubjects, an action will not lie with. 
out ſpecial injury b 


Vid. Sheriſt, Juſtice of Peace, Altorny, 


Carrier, Innkeeper, Bailment, Eſcape, 
Reſcue, Return, Common, Eajement, 
 Nuijance, + | 

| | Certificate. 

The judge may certify in actions again! 
exciſe officers | | 398 

How the judge ſhall certify in caſes of 
treſpaſs 424 


Certificate of the commiſſidners for 


ſtating the army accounts, is good 
evidence 767 


Fo Charitable Uſes. 
Bonds given to pay money for chari. 
table uſes on preſentation to a living 
are not fimoniacal | 181 
Deviſes to charitable uſes may be good 
as appointments 4 477 
What reſtrictions are put on deviſes to 
charitable uſes by ſtat. ꝙ Geo. 2. c. 55 
| th, 


Chancery. | 
Bill in chancery how far it is evidence, 
and of what 751 
How far the anſwer is 752 


Charter. Vid. Corporation. 


Choſe in Action. 
Inſtruments conveying a choſe in action 
may be recovered by trover 54: 


Charth and Churchwaratn. 


A churchwarden may maintain an ac- 
tion for money withholden from ite 
pariſh | | 125 

May juſtify an aſſault for turning 3 

diſorderly perſon out of church 31; 

Shall have double coſts in actions 
apainſt them which are diſcontiaued, 

or the plantiff is nonſuit 323 

May maintain treſpaſs for taking goocs 
of the church | + 403 

May proceed in a ſuit after their yes! 
6 expired: 2 

Churchwardens, if they are elected by 

: the pariſh, muſt ſhew a ſpecial m_ 
|  Churck- 
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Churchwardens and overſeers of the 


oor ſhall have double coſts in ac- 
tions of treſpaſs page 426 


How an ejectment may be maintained 


- 428 


for a church 
| Church-Yard. Re 
Son aſſault demæſue is not a ſufficient juſ- 
_ tification to an aſſault in a church- 


yard | 
Clerk. © 


Where a clerk had embezzled notes and 


money of his maſter's, they may be 
recovered where paſſed to another 


under an illegal tranſaction = 
Bond for kis ſervice how far recover- 
able 199 
| Commiſſion „„ 
Of bankrupt,- how proved at a trial at 
law: | 565 
Commiſſioners. | 


Appointed by act of parliament to ſettle 
any claims, for the ſums by them 


awarded to be due, aſſumpſit will 
we EN SS 
Commiſſioners to examine witneſſes out 


of Chancery, may maintain aſſumpſit 
for their fees 


Commons ĩè -v. 
A queſtion on a right of common can- 
not be tried in an action of aſſumpſit 
for money paid on a ſuppoſed treſpaſs 
on the common | 
Ia what caſes a commoner may diſtrain 


the lord's cattle _ 8 361 
In what caſes thoſe of another com- 
moner | a 43. 
And ia what caſes thoſe of a ſtrapger 
, ; 7 

: 15. 

low preſcription for cattle levant au! 
couchant is to be pleated Bs 


* 2 . . - 
Commoner mult in his avowry ſhew a 


gocd and lawful preſcription, and ict 
out the whole of it 462 


Commoner muſt prove the whole pre- 


ſcription as laid 5 1 75 
Where common'lands are anpually di— 


vided among the pariſhioners, each 
may maintain treſpaſs for the port 
allotied to them 40 


How the lord may approve the com- 
mon under the ſtature of Merton 414 


For whit kind of common ejecment 


Will lie | 428 


ITreſpals on the cafe lies by a commoner 


316 


for being deprived of the benefit of 
his common page 6414 

Will nat lie for a ſmall injury 16. 
Caſe will lie againft the lord for over- 
ſtocking the common with conies, ſo 
that the commoners cannot enjoy 
their common tam amplo modo ib. 
One commoner may maintain an action 
apainſt another for ſurcharging, tho? 
he himſelf has ſurcharged ib. 
A commoner cannot juſtify cutting 
down trees planted by thelordon the 
waſte, but muſt bring an action 16. 
What acts the lord may do as to the 
common 2 ib, 
How a commoner ſhould declare for an 
injury to his common. | 52 
How to declare againſt the lord 16. 
What a commoner may plead to an acti- 
on for incroaching on the common 16. 
What plaintiff muſt prove in an action 
for ſurcharging a common 659 
In actions for ſurcharge of a common 
plaintifFneed not ſne that he tui ned 
any cattle on it 7 ib. 


Vid. Preſcription. 


Com moners, how far they can be wit- 
neſſrs for one another og 


1 Company. | 

A member of any public company 1s 
ſubjeR to its bye-laws, and all claims 
under fach bye-lawarerecoverablein 

| aſſumpſit | 7 


Condemnation, 
Goo's condemned by a- magiſtrate or 
court having competent juriſdiction, 
cannot be repievied - = "Y 
If goods have been legally condemned, 
though that is afterwards reverſed on 
appenl, ver the Grit ſentence ſhews 
probable cauſe ſytzcient to bar an 
act on for melicious proſecution for 
tac ntſt ſeizing ; 529 
Trover will not lie for goods which 
have been condemned by a court of 
competent juildiction, though a fo-— 
reign ene 543 


But it will lie where goods have been 


condemned by courts of limited ju- 
rildiction, to try if ſuch courts bave 
not exceeded their juriſdiction 76, 
Where goods are condemned in the ex- 
chequer the property is altered, fo 
that trover cannot be maintained for 
them | 577 


Cc 4 Coney. 
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Coney. 


Treſpaſs will lie for entering a perſon's 


cloſe and killing his conies page 404 
Caſe will lie by a commoner againſt 
the lord for overſtocking the com- 
mon with conies, and deſtroying the 
common 641 


rows | 76, 


| _ Confe 72 ron. 
Confeſſion or ad miſſion made pending 
a treaty ſor a compromiſe or in con- 
fidence, cannot be given in evidence 
1 
Aliter where it is only the confeſſion of 


an band-writing 76. 


But a confeſſion to a popiſh prieſt has 
been tb, 
Conſefſion made lken under arreſt, 
and ignorant of the party's right, 1s 


not admiſlible 784 
Confederation. 
Where illegal, either wholly or in part, 
will not ſupport aſſumpfit : BS 
When the conſideration is fraudulent, 
aſſumpſit will not lie 93 
Nor where it ariſes from an unconſci- 
entious demand 94 
Nor where it is frivolous or ground- 
leſs, or a nudum pactum 7b, 


Obligee may plead that the conſidera- 


tion of a bond was contrary to law 
223 

Conſignment, 
If goods are conſigned to a creditor, 


the indorſement of the bill of lading 
conveys a property to the conſignor 


| 541 
How far the conſignment to a factor 
conveys a property | ib, 


How far conſignments to other Perſons ; 


544 
In what caſes goods conſigned may be 


ſtopped in tranſitu | 1s. 
What contracts are good under the oy | 


Conſpiracy. 
In what caſes an action of conſpirzcy 


will lie 530 


How an action for conſpiracy differs 
from an indictment ib. 
How from an action on the caſe in the 


nature of a conſpiracy 535 


In an information for a conſpiracy the 


fact of meeting and conſpiring need 
not be proved 
Conſtable. 


In an action of aſſault againſt a conſta. 
ble he may traverſe the place zig 


But the lord may put conies on the A perſon cannot be impriſoned for no: 


common, and the commoner cannot 
deſtroy them, and fill 8 5 their bur- 


taking on himfelf the office of cor- 


ſtable without a previous indictment | 


32 
Actions againſt conſtables are * be 
commenced within ſix months after 
the injury done 33 
From what time the ſix months are to 
be reckoned 


| ib, 
How to plead and juſtify under ſtat. : 


Tac. 1. ib. 
The privileges given to conſtables are 
confined to caſes while acting in the 


execution of their office 340 
So it is only while acting in obedience 
of their warrants | ib. 
So it only extends to torts tb, 


_ Conſtables muſt act within their diſ 


trict, or they are liable to actions 


Conſtables are not liable for executing 
a juſtice's warrant, though the juſtice 


wants Juriſdiction, under ſtat. 4 


"Ces. . cc 345 
Conſiable muſt act within his diſtria, or 
he is liable to an action of treſpaſs 74, 
May plead the general iſſue, and give 
the ſpecial matter in evidence 416 
Shall have double coſts in treſpaſs 42; 


Contempt, 
A magiſtrate may commit for any con- 


tempt ſhewn to him while in execu. 


tion of his office . 
Contract. 

What contracts are good in the caſes of 

ſales I 


In what caſes the thing ld muſt be 
returned 


13 
When the price of things ſold and 1 


livered can be recovered 


tute of frauds 


When expreſs diſſent appears, the "ay 


will not raiſe an implied contract 10 
ſupport aſſumpſit 90 


Where a contract conſiſts of many 


parts, the performance of each part 


will ſupport an action e 


Where 


Page 331 


In 


n ©- R 
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Whers there is a ſpecial contract or 


Wabeement, the plaintiff muſt declare 


No complete title veſts till admittance 


Ou. Vid. Auction. 


Conuſee. 


Conuſee under an elegit cannot diſtrain 
or avow in replevin under ſtat. 32 


I. 8. c. 37. 358 


 Conweyances. 


What conveyances or ſales are yoid 


under ſtat, 13 Flix. Vid. Sales. 


Conviction. 


Money levied under an illegal convic- 


tion may be recovered back in ai- 


ſumpſit | 
:  Coparceners | 
Should join in avowry _ 374 
Should join in actions of treſpaſs 404 


May join in ejetment 1860 
| 5 Sole or aggregate may maintain an ac- 


Copy. 
Where a copy of a note is good evi- 


dence | 144 


Copies of records how given in evi- 


dence 8 = 7.47 
Sworn copies how given in evidence 


: 5 743 
How office copies 1 
Copies are evidence of things where 
the original is loſt | 784 


Or in the hands of the oppoſite party 
8 8 VV 
Or of things of public nature 783 


Copyhold. Os 
Surrenderee of a copyhold may main- 


tain an action of covenant 294 


Vid. Fine. 


An avowry by a copyholder for rent 
may be general without ſtating a 
ERR: „ 358 


Executors and adminiſtrators of tenant 
in fee, tail, or for life, cannot diſtrain 


for rent due of copyhold lands 359 
How to preſcribe for common againſt 


the lord or a ſtranger 364 
Copy holder is liable to treſpaſs for 
cutting trees for houſe- bote, hedge- 
bote, or hay-bote | O4 


may maintain ejectment 441 


Ho far admittance in ſuch caſes is ne- 


ceeſſary to be proved page 441 
Ad mittance of tenant for life is an ad- 
' miſſion of him in remainder ib. 


ib. 


When ſarrenderee is ad mitted , the ad- 


mittance ſhall relate to the time of 
the ſurrender | 33. 
The declaration in ejectment by a 
copyholder, what it ſhould ſtate 448 


Ejedtment for copy hold lands of ancient 


demeſne ſhall be tried in the king's 
courts 


| 4 
Deviſes of copyhold lands not with 


the ſtatute of wills, 32 H. 8. 467 


Coroner, © 


Depoſitions taken before the coroner 


are good evidence, if the witneſs is 


1 dead | | NT 769 


Corporation. 


Two corporations only to be allowed : 
for the purpoſes of inſurance 67 


tion of ejectment „ 
The amotion of a corporator muſt be 
by perſons having authority 13. 


What are good cauſes of amotion 18. 


What are inſufficient 67 


How far nonfeaſance is ſufficient Go 
How the corporation ſhould proceed 
in removing a corporator 680 
The party ſhould have notice what 

corporate elections are goad, and 
what void e 
What perſons are ineligible 16. 


What irregularity ſhall avoid an elec- 


tion 689 


Conſtructions on different charters 76. 


What elections under bye-laws are 


good _ | | 694 

What elections are void for being be- 

fore improper officers 696 

What for matters ſubſequent ib, 
Cofts. | | 


In what caſe a judge may deprive the 
plaintiff of coſts in aſſumpſit 171 
The court will order coſts for not going 

on to execute a writ of inquiry 25 
Coſts of a nonſuit are recoverable in 
debt ; 197 
In actions of aſſault where the damages 


3 28 d i 22 
ln what caſes copyholder or his leſſee are eee ee 


have no more coſts than damages 


323 
What 


314 


What ſhall give full coſts page 323 
In what caſes of aſſault the defendant 
ſhall have his coſts 324 
Coſts in an action of falſe impriſon- 
ment | | 341 
iſt, Ix Replewin. 


If the plaintiff in replevin is barred, the 


defendant ſhall bave his coſts 375 
This ſhall extend to avowries for 
amercements and heriots, &c. 156. 
But in caſe of nonſuit there ſhall be no 

« coſts | | . 


Nor where the avowry is for a nomine | 
| Extends to churchwardens and over. 


- . pane : 90 

If there are ſeveral defendants in reple- 
vin, and one is acquitted, he ſhall 
not have his coſts Wy. 

2dly, Ia Treſpaſs, | | 

Coſts were firſt given by the ſtatute of 
Gloucefter 421 


Stat. 43 Zliz, takes away coſts where 


the damages are under 40s. #76. 
Stat. 22 & 23 Car. 2. c. 9. extends only 
to treſpaſs guare clauſum fregit 422 
In treſpaſs de bonis aſportatis there ſhall 
always be full coſts 16. 
Where the freehold could not come in 
queſtion, a certificate is not neceſ- 
far | | 7b, 
But where the freehold could come in 
queſtion, and damages under 4o s. 
there ſhall be no more coſts with- 
out a certificate ib. 


In treſpaſs for the meſne profits plain- 


tiff ſhall not have ſull coſts if he re- 
covers leſs than 405. = 
Where there are two counts in treſpaſs, 
and one is de bonis aſportatis and a 


general verdict, there ſhall be full 
423 


coſts ; 
In what caſes the addition of ſpecial 
damages ſhall give full colts 


Oa writs of inquiry plaintiff ſhall al- 
ways have his full coſts ib. 
In caſes of treſpaſs by apprentices or 
inferior tradeſmen, plaintiff ſhall 

have full coſts under ſtat. 4 & 5 V. 
29 ME ©: 23. © | . 
Who is an inferior tradeſman under 

the ſtatute : 1b. 


Where the judge certifies the treſpaſs 
to be wilful and malicious, the 


Plaintiff ſhall have full coſts by ſtar. 
i ib, 
At what time the judge muſt give his 
certificate 3 ib, 
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In aQlions of treſpaſs againſt juflces o 


_ 3dly, In Ejeatment9 | 
If the leſſor of the plaintiff is an infant 


93 
In what caſes plaintiff ſhall be allowed 


Bur the jury may give full coſts . 


© i 
In cauſes removed from the inferior 
courts, full colts are always given 424 


If there are many defendants in trovet, 


Defendant in treſpaſs ſhall haye his 
coſts if he has a verdict, or the plain. 
tiff is nonſuited page 425 

In tre ſpaſs againſt ſeveral, if one is 0. 
quitted, he ſhall have his full co; 

_ unleſs the judge certifies that there 
was good cauſe for making him 2 
defendant | 


peace, or their officers, they ſhall 
have double coſts th, 
To what caſes the ſtatute giving double 
coſts extends | 420 


ſeers of the poor „„ 
How coſts of a cauſe referred at N, 
Prius are to abide the event . 


or abroad, preceedings will be ſtayed 
till ſecurity given for colls 492 

If there are ſeveral defendants and the 
plaintiff is nonſuited, he may pay 
the coſts to which he pleaſes 


to bring a ſecond ejectment without 
payment of colts _ 494 
Colts of an ejectment cannot be e- 
covered in an aCtion for the meine 
profits, if the ejectment has been re 
gularly defended e of 
4thly, In Slander. „ 
Under ſtat. 21 Fac. 1. c. 16. in actions 
of ſlander, if the damages are under 
40s. plaintiff ſhall have no more 
coſts than damages 523 


The ſtatute does not extend to cales 
where the words are not thewlclies 
actionable, but the conſequential 

damage is the gilt of the ation 39. 

Though ſpecial damage is laid, if i! 
words are actionable, and dimeges 
under 40s. there ſhall be ro moe 

„ coſts: - X 10. It 


Where another ofence is couples with 


an action for words, there {tall be Vi 
full coſts | _ 
Defendant ſhall have full coſts in at- 

f ED Not | . 
5thly, In Trover. 


| not 


and one is acquitted, he hal ; 
| 50 


have his coſts 


G6th'y, In Cafe. 


For reſcous of a diſtreſs treble colt 
are given by ſtat. 2 V. M. pf 
| Count 


ol aſſum pſit 


| Counſel. 


How they may give evidence againſt 
| . Sgt 747 


their client 


Countermand. . 
Defendant cannot plead that he count- 
ermanded his promiſe in an action 


95 Court. | 
Where an inferior court gives judgment 
ia a caſe, where from the limits of 
js juriſdiction the merits could not 
be tried, aſſumpſit will he to re- 
cover back the money ſo adjudged 6 
Where an attorney's buſineſs has been 
done in an inferior court, he need 
not deliver a bill — Wo 
The ſentence of foreign courts of juſ- 
tice, in what caſes concluſive ev1- 
dence = Be | 
Proceis ſued out of an inferior court 


ſnall prevent the ſtatute of limitations 


. 
Debt will lie on a judgment of the 
ſuperior court =.".90 
Or of a foreign court 7 QF 
So alſo will aſſumpſit „ 


So either will lie for a ſum recovered 
in a court baron ib. 
Where a perſon has been arreſted by 
proceſs out of a court not having 
jutiſdiction, falſe impriſonment will 


lie againſt the plaintiff in that ac- 
330 


tion N 
do where it exceeds its juriſdiction 331 


do where it has juriſdiction but the pro- 


ceedings are irregu/ar 332 
How the defendant is to juſtify under 
proceſs of a court of limited juriſ- 
diction _ | +": 336 
Every manor has of common right a 
court baron annexed to it, ſo that to 
claim it by preſcription is bad 365 
It cannot be ſevered from the manor 
lo as to be in different hands 15. 


Vid, Fine and Amercement, and Pre- 


fſeription. 


Proceſs out a court not having jurif- ; 
diction ſhall not juſtify the officer in 


ad action of treſpaſs 391 
Lyery perſon applying to courts of li- 
mited juriſdiction thould know the 
extent of them, or they are not 


Jultifed in treſpals _ 398 
low = Juriſdictions of courts are 


— ited | 1 399 


What ſhall be deemed a W | 
What ſhall not be deemed ſo 88 
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How an officer or party are to juſtify 
under a court of limited juriſdiction 
| | . page 411 
In what caſes in trover things may be 
brought into court | 596 | 
How far the proceedings in the eccle- 
ſiaſtical court are evidence 758 


14 Sentence of other courts good evidence 


7 | | - 21S 
How they are to be given in vides | 
| | See 762 


Rolls of a court baron are good evi- 
dence 


e 763 

| Courteſy. | : 

A voluntary courteſy will not ſuppore 
aſſumpſit 8 

ib. 


courteſy 
Covenant 
Lies on an indentureordeed poll 266 


Different kinds of covenant 16. 
How covenants may be created 267 


What words make a covenant 16. 


Difference of covenants in deed and 
law | | | ib, 
Covenant may lie on a recital of 2 
deed = | 268 
Covenant referring to another inſtru- 


ment ſhall be ruled by it ib. 
What covenants ate void 260 
Covenants are to be conſtrued accord- 

ing to their ſpirit | 270 
Are to be tsken moſt ſtrongly againſt 

the covenantor = 271 


The extent of covenants is to be limited 
to the words in point of time, per- 


ſons, and duty ib, 
Expreſs covenants qualify thoſe in law 
| : = ©, 
How breach of covenant can only be 
committed ils 
Covenant to pay rent, how far it binds 
RT | _ 
Covenant for quiet enjoyment, to what 
it extends | . 
Who may commit a breach 2 


Covenant to ſave harmleſs, how it ſhall _ 
be broken ES 275 
Covenant not to alien or aſſign, to 
what it ſhall extend os 


Not diſcharged by leſſor's entry or li- 


cence given _ 2 


OWE OE 77 
Covenant for repairs, how conſtrued 76. 
Covenant for further aſſurance, how 


to be wage | 278 
| SE Covenaut 


916 


Covenant to pay taxes, how conſtrued 


| , ©: "5; > Page 278 
Not to plough meadow, to what it ex- 
_ tends | 


the term, how conſtrued tb. 
Covenant ſecured by penalty, Vid. 
Penalty | 5 
Bonds for performance of covenants, 
Vid. Bond. ib. 
Covenants mutual and independent, 
how to be ſued OE 281 
Covenants dependent, how 282 


What covenants ſhall be deemed de- 


pendent or not 283 
From what the dependence or inde- 


pendence of covenants is to be 


Collected ib, 


When an action lies on mutual cove- 
nants, and to be performed at the 


fame time 284 


Covenant lies for a misfeaſance, but 


not for a non feaſauce 28 5 


Action lies on covenants in law, though 


there is no act cauſing a breach 


| 286 
On what things only a breach of cove- 
nant is aſſignable | 16. 


At what time only it can be committed | : 
| How far a recovery of damages in a 


28 
How joint and ſeveral covenants are — 
be conſtrued . 
For covenant againſt aſſignee and 
heir, Vid. AMAgnee and Heir. | 
Who muſt take advantage of a covenant 
| 2 
How breach is to be aſſigned on We 
nants in the alternative, or depend- 
ing on a contingency 300 


Vid. Declaration and Pleading. 


Cranage and Wharfage. 


Cranage and wharfage recoverable in 
aſſumpſit, under what circumſtances 
| | 10 


Crop. 
Cuſtom as to it 
Cuſtom. 


Sums claimed by the cuſtom of the 
manor mult be reaſonable 371 


386 


Such cannot be claimed from a ſtranger 


Cuſtom that tenants may have their 
way- going crops, and leave them 
on the premiſes, is good 
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279 
Covenant to ſurrender or determine 


Stew ard of a manor admitted to 5 
280 3 


- ] 
The jury may give leſs damages than 


The court may in the caſe of maihem 


What in ſuch caſe mult appear to lle 
. üb. 


Where defencant ſhall have damages 


Where after 


In joiat actions of treſpaſs the jury _ 


386 


If a cuſtom is relied on or pleaded, the 
whole of it ſhould beſet out foge 86 
One cuſtom cannot be pleaded Wan 
another without a traverſe, but ; 
qualification of the firſt may be 
pleaded „ | 


nn ng 
Aſſumpſit will lie for petty cuſtoms 5 
| Vid. Exciſe. e 
Danages. : Ku. 
The plaintiff in aſſumpſit may recover 
leſs damages than he lays in his de- 
claration, but cannot recover more 


are proved | ib. 
Damages cannot be taken advantage 
of by a ſet- off Es 220 
The jury in debt on a bond may give 
damages beyond the penalty 26: 
The damages in covenant for not te. 


pairing, what they ſhould be 310 


former action of aſſault is a pool 
plea in bar = 
Plaintiff in actions of aſſault can recover 
but fingle damages 321 


increaſe the damages on a view 322 


court | 
If the plaintiff in replevin be barrec, 


the defendant ſhall have his damages 00 
and coſts by ſtat. 21 H. 8. c. 19. 373 
To what caſes this extends 0 On 


where the plaintiff is nonſuited be- 
fore iſſue joined 1 
370 
Vid. Cofts in Replewin. 


The plaintiff in treſpaſs can recover u 
more damages than he has laid in hi 
declaration, though he may for da- 
mages and coſts together 420 
not ſever the damages 3 
But where the defendants ſever inthe! 
pleas, they may "=" i 
In what caſes plaintiff ſhall have no 
more coſts than damages, Vid. * 
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If general damages are given 1 


der, and any of the counts are bad, 


in what caſes judgment ſhall be ar- 
reſted, and in what a wenire facias de 


1 granted page 523 


The court will not grant a new trial 


in malicious proſecution for exceſ- 
| five damages EE es 
The jury caonot ſever the damages 


where the action is againſt ſeveral 76. 


The judgment in trover can only be 
for damages, not that plaintiff ſhall 
have his goods again 597 

The jury cannot aſſeſs damages and 


coſts together to more than the 
damages laid in the declaration 12. 
Gion againſt a ſheriff for a falſe 


In an 2 


return, the jury may give the whole. 


debt in damages 


| Damage Feaſant. 
How a diſtreſs for damage feaſant may 
be taken | 7, 1 40S 
How the party may tender amends 16. 
Vid. Common. f 
In avowry for damage feaſant, if the 


plaintiff is nonſuited, defendant 


ſhall have his coſts, &c, by writ 
of inquiry : 376 
Treſpaſs lies for things damage fealanc 


| 86 
[fa diſtreſs has been taken, treſpaſs ill 7 
not lie, even though the diſtreſs 
apes. 5 "vn 
fer if it dies in pound BS: 
Debt. 
Debt, for what it lies 8 


On what ſimple contracts it will not lie 


SE ib. 
On what ſpecial contracts it will lie 25. 


Vid. Bond, Judgment, Amercement, 
©”... MW 


Deceit. 


Morey obtained by deceit is recover- 


able in aſumpſit 21 
An action on the caſe will lie for a de- 
ceit, if a party, knowing another to 
be in inſolvent circumſtances, repre- 


ſents him to a third perſon as a man 
of credit 


But this will not lie if the perſon ako 


receives the information knew to 
eee SE 


537 


The declaration in debt on ſimple 


| ib. 
But a ſingle breach ſhall be aligned 


Declaration. 
Void. Pleading. 
iſt, In Aſumpfit. „ 
Where the declaration in aſſumpfit 
ſhould aver performance page 130 
Where notice and requeit ſhould be 
aàuverred | 
Not neceſſary in declaring on a note of 
W 131 
Where the day and place ſhould be 


ſtated in the declaration 132 
How far plaintiff's right ſhould be 
ſhewa in the declaration 186. 


Where performance is averred, how it 


ſhould be ſhewn to be, performed 


| | | 13 
Declaration ſhould ſhew for what n= 
debt accrued 16. 
How the declaration ſhould be for 
money lent and advanced 16. 
The breach aſſigned ſhould follow the 
undertaking 33 134 
How to declare on a delivery on a day 
certain | 1 
How to declare on a ſtatute _ ib, 
The day laid in the declaration is not 
material & 135 
Where it is material 136 
How to declare on an 7»/imul compu- 
taſſet „ ib, 
How to declare againſt the acceptor of 
a bill of exchange ib. 
How to declare as a partner 137 
How to declare on caſes under the ſta- 
tute of frauds _ ib. 
How to declare as aſſignee of a bank- 
- - mad | | ib. 
How as an executor 138 
How againſt an executor ib, 


zdly, In Debt. 


The declaration in debt may ſtate more | 
to be due than the defendant can 


prove 200 
contract need not allege any expreſs 
contract, or lay any plan when the 
contract was made 2 
In declaring on a bond, how it muſt be 
ſtated . ED ib, 
Hew plaintiff muſt declare if the in- 
ſtrument be loſt 2 205 
When the defendant is entitled to yer 
of a deed | 


208 
Wha 


What ſhall be deemed a Gogle breach 
page 208 

Where a ſingle breach is aſſigned, it 
ſhould be fully and particularly ſtated 
how the breach accrued ib, 
The breach moſt be ſo aſſigned that it 


may appear to be within the condi- 


tion of the bone I. 
If the breach is within the condition, it 
need not be aſſigned in the words of 
it 209 
Where defendant pleads performance, 
or matter of excuſe, plaintiff need 
not aſſign a breach ib. 
Exception in the caſe of an award 16. 
When a bond is in the disjundtive, how 
to declare ib. 
How plaintiff muſt declare in debt on 
a contract 210 
How to declare on a bond dated at a 
certain place ib. 
If the deed produced be the ſame in 
ſubſtance with that declared upon, 
matter of ſurpluſage or no way vari- 
ant of the deed will not vitiate 16. 
How plaintiff is to declare in debt for 
rent on a leaſe at will 
Where rent is reſerved quarterly or 
half-yearly, plaintiff may declare for 
an entire gale at the end of the quar- 
ter, without ſhewing how the former 
quarter or half-year was ſatisfied; 
but if he declares for part, he muſt 
ſhew how the reſidue was ſatisfied 212 
So the declaration ſhould ſtate when ic 
was due and ending 16. 


How plaintiff ſhould declare where the 


rent is reſerved annually ib, 
Miſrecital of a leaſe is fatal . 
How to declare againſt leſſee or aſſignee 
212,213 


How plaintiff ſhould declare in debt 


on a bail bond 213 
How in debt for an amercement 275%. 
When matter of record is to be truly 

alleged 214 


In declaring on a judgment, where the 
215 
How it is to be declared on 1. 


venue is to be laid 


How the declarations on a bond for 
rent and on judgments are to con- 

_ clude 16. 
How to declare againſt the contracting 
party bimſelf or his heir 
How againſt executors and adminiſtra- 
tors 417 


executor 


How by or againſt an affignee 


* 
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Where the venue is to be on 2 rate. 
ment againſt an adminiſtrator and 
Page 217 
Howexecutors or adminiſtrators are K 
declare 2156 
How the decluration 1 is to be again 
baron and ſeme 21 
220 
zaly, In Covenant. 
The declaration ſhoald ſtate the 3 
nant to be by deed 


But the whole deed ſhould EPS: 


out is 


Where ageneral aſſignment of a breach 


is good 296 


How breach of covenant is to be if, 


ſigned | 209 
The breach muſt be fully ſet out 5. 
How far a proviſo or exception is to 

be ſet out 300 
Where a covenant is in the alternative, 

how a breach is to be aſſigned 4, 
Breach of covenant by any perf 

| ſhould ſet it out to be by claim of 

title | 301 
How far the title is to be ſet out 302 


If the breach is by a perſon included ii 


the covenant, no title need be fe: 
out *= oh 
How far the breach of covenant is ts 
be ſtated as it reſpects afſignees ib, 


Miſ-ſtating the eſtate under which the 


covenant is brought, is error 0; 
In covenants certain, there is noappor 
tionment th, 
How to ceclare on joint covenants zo. 
Where covenant for non-payment df 
rent is to be brought il 
Where averment of previous perforn- 
ance is neceſſary | 5 
4th, In 4/ault. 
Declaration in aſſault cannot lay the 
_ offence at different days and = 
gl 
The offence ſhould be poktively = 
ed 
How to decline for a battery of tht 
wife ib, 
What things plaintiff may _ by #4) 
of aggravation 307 


1ſt, In Replewin, 


When the declaration ſhould be in tht 
debet, and when in the detinet 359 
The declaration ſhould ſtate the num» 
ber and kind of cattle or other things 
taken i 
Should 


2d, In Fe 
f plaintiff ſues 
] 'efpals how he may declare 
Haw if a ſpecial writ 
| When in ſuch a caſe 


driven to his new aſſignment ib. 


in his replication 46. 


; declaration „ DE ty 
5 /liter where the taking is only laid by 
way of aggravation _ 406 
5 In treſpaſs de bonis aſport. property or 
. poſſeſſion mult be {tated in the de- 
J claration ET.” 407 
. $9 the declaration ſhould ſtate the va- 
0 ue of the goods 276. 
9 Plaintiff may join many things in his 
e, declaration for which he could not 
. have an action himſelf . 
90 [n treſpaſs the day laid in the declara- 
ol tion is not material . 
al What treſpaſſes may be laid with a con- 
02 tinuando, and what not - ib. 
i The declaration mult always be vi et 
ſet armis © 2 408 
ib And contra pacem domini regis 16. 
h Vid. Replication. 
the ln ejetment the declaration ſhould 
305 be according to the plaintiff 's title 
pore 33 444 
i, The demiſe to the plaintiff muſt be laid 
0 alter leffor's title accrued 13. 
t 0 


Ii is not neceſſary to lay any day 


io certain on which plaintiff entered 
n. 5 | Tas 445 
i, The ejectment by defendant muſt be 


lad ſubſequent to the date of the 
leaſe | 715. 


No particular day of outer need be 


316 Rid ib. 
harg- bet the repugnancy muſt not go to the 
ih © RH 446 
f 4 The declaration ſhould ſtate the quan- 
IL 


5 tity and nature of the land 
an ugceftainty in the deſcription in 


417 the declaration is fatal 44 

2 £nexatt Ceſcription of the lands is not 
in the neceſſary _ 448 

4;0 Declaration in ejed ment for tithes. 
non. Gould ſtate the nature of them 3b. 
1 And the demiſe to be by deed 


e if plows e prvn 


out a general writ of 
407 
. 


ſhall plaintiff be | 


Plaintiff in treſpaſs may declare gene- . 
rally, and ſtate the particular injury 


In treſpaſs de bunis aſport, the par- 
ticular goods ſhould be ſtated in = 


| How to declare for holding the = 


ib, 


. 


819 
If the ejectment is on the demiſe of ſe- 


veral, each muſt have an intereſt in 
| the whole page 448 


Therefore tenant for life and him in 


remainder or tenants in common 
cannot join in a demiſe in ejectment 
But joint-tenants and parceners may 


| : 3 
How huſband and wife ſhould 2 


in ejectment ib. 
How copyholder ſhould declare 16. 


4th, In Slander. 


How far innuendos in the declaration 


for ſlander are admiſſible 8 
Shall not make the perſon certain 16. 
How far an averment ſhall be admitted 


Declaration for a libel muſt A: 


proper averments to make it certain 
Where the words are themſelves ac- 
tionable, no averment is neceſſary 
„ 1 515 
What things a declaration for ſcan- 
dalous words uſed of a trader muſt 

ſtate | e 16. 


How the declaration as to baron and 


feme muſt be laid | ib, 
How to declare on the tenor of words 
516 


What ſhall be ſufficient to ſtate as 
the publiſhing of a libel 


to 
ib. 


The declaration in ſlander need not 


ſtate the words not to be true 23. 
Where the libel is in a foreign lan- 
guage, the words muſt be ſet out in 
the original language 517 
oth, In Malicious Praſecution. 
The declaration ſhould ſtate the firſt. 
ſuit to be at an end, and determined 
1 


fendant to exceſſive bail 532 
The declaration need not copy exactly 
the ſtyle of the court where the ſirſt 
ſuit or indictment was determined 


ib, 


What miſrecitals in the declaration are 


fatal | | N . 
6th, In Trover. 8 
Plaintiff may declare on a dewenerunt 


a manus of the defendant generally 


: 5 . 
The declaration need not ſtate parti- 


. Cular'y the nature, or quality, or 
| deſcription 


1 


deſcription of the things converted 


Few | 80/7 
It ſhould ſtate the time of the conver- 


8 358 
So it ſhould ſtate a place where 26. 


Need not allege the value of the 


goods 1b. 


How to declare in trover by or againſt 


baron or feme 15 15. 


How executors or adminiſtrators may 


declare in trover 


589 
7th, In Caſe. | 8 


The declaration ſhould ſtate the man- 


ner in which the injury was com- 
mitted 1 . 
Plaintiff may recover for any part of 
the time laid in the declaration 652 


The day laid in the declaration is not 


material | 653 
Any mifrecital of a writ in declaring 
in the action is fatal 65 2 
In declaring againſt a carrier on the 
cuſtom of the realm not neceſſary to 
ſtate any ſum which was to have been 
Paid for the carriage, &c. ib, 
How a commoner ſheuld declare ib. 
How a plaintiff ſhould declare where 
a nuiſance has been continued 653 


How plaintiff ſhould declare for a 


_ diſturbance of an eaſement, fair, Oc. 

| | | ib, 
How a perſon ſhould declare againſt a 
maſter for injuries done by the ſer- 


vant 16. 
Decree. 7 
Decree in Chancery when it is evidence 
758 
' Deed. | | 
When money is due by deed, aſſumpſit 
will not lie | 9 
In what caſes it may . 
How a deed ſhall be avoided by plea 
| 223 


One perſon may execute a deed for 
two | 224 
What 1s a good execution of a deed 


E 78 
Where collateral evidence ſhall ſupply 
258 


How the execution of old deeds is to 


the proof of the execution 


be proved _ 259 
Covenant lies eicher on a deed indented 


or deed - poll 5 260 


In what caſes proof of it is diſpenſed 
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If a perſon is named in the deed but is 
not a party to it, though he ſeals it 
no action lies for or againſt him 

3 page 288 

No one can maintain covenant on 2 
deed to which he is not a party 297 

Deed may be declared on as loſt by 
time and accident | 298 


Replevin will not lie for deeds or che 


ters relating to land 32 
Trover will lie to recover deeds 54 
To what matters deeds are evidence 


| | 76 
Deed itſelf muſt be produced t 
In what caſes not | 5 99g 
Deed how proved in evidence 572 
In what caſes copy of a deed is good 

evidence th, 


A party is not allowed to acknowledge 


his own deed in court 3 
How proof of the execution muſt b 
made ib. 


with, Vid. 4/ignment 774 
Where a party offers parol evidence of 
a deed, he muſt ſhe that he uſed 
due diligence to get the original il. 
Old deeds need not be proved by the 
ſubſcribing witneſſes _— 
Where a deed is in poſſeſſion of the op- 
poſite party, an examined copy is 
evidence, without proving the exe- 
cution 757 
Defeaſance. 


In what caſe a ſubſequent inſtrument 


may operate as a defeaſance of 4 
former deed 221 
What deeds ſhall be deemed a Cetet- 
ſance of one another 238 
Where a deed is joint, a defeaſance to 
one is a defeaſance to all ib. 
When a defeaſance may be made tos 
leaſe for years, and when for life 259 
A covenant in one indenture is only 
pleadable in bar of a covenant whet 
it is intended to operate as a defei- 
ſance nn 
Delivery. 
What evidence of the delivery of 
goods 1s ſufficient 5 
Obligor of a bond cannot plead thy 
the delivery was conditional whet 
made to obligor himſelf 22 


Aliter as an eſcrow to a ſtranger 2? 
OE EI Deliver / 
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Delivery of the bond mall be bed by 


Depoſit. 


A depoſit made by 2 purchaſer at a fale 
is recoverable in aſſumpſit, if a good 
title i is not made out, or where there 


is a concealment of circumſtances 11 


But he ſhall only recover his depoſit 
with intereſt, not any damages for 

the ſuppoſed loſs of a bargain 16. 
In what caſe vendee ſhall forfeit his 


depokie 16 
What depoſit good at ſales by auction 


15 
Depoſitions. 


Depoſifions i in Chancery when my are 


evidence 
la what caſes they are admiſſible evi- 
dence "267 


Depolitions before a juſtice of peace, 


how far evidence 768 


page 1 : 


$21 
bo his ede in neceſſary repairs | 
is recoverable in ID Page 8 


Diſceit. 
vid. Warranty and Sale. 


Diiſclaimer. | 


In what caſes diſclaimer is a good re- 
plication in replevin 299 - 
In treſpaſs guare clauſum frepit, the de- 
fendant may plead a diſclaimer and 
tender amends 1 416 


| Diſcontinuance. 


A plea not anſwering to the whole Je. 


claration is a diſcontinuance 146 
If the plaintiff in replevin declares of 
| ſeveral takings, and defendant does 
not anſwer to all, it is a diſeontinu- 
_ ance 1 351 
Diftreſs. 
Levied by diftreſs is a bad plea to an 
action of covenant for rent arreat 


309 
All rents may now be diſtrained for 
355 


: Truſtee of a term to ſecure an annuity 


may diſtrein 356 


In what caſes a demand ſhould precede 


a diſtreſs ſo as to make it lawful, 

and in what it is not neceſſary * 
A diſtreſs ſhould be made for the entire 
rent which is due ib. 


If a tender of rent is made before the 


How far of a pauper who has e 
inſane ib. 
How far depoſitions before commiſſion- 
ers of * i 85 | 
Deputy. | 
What bond only a deputy to an office 
can e to his +80 
Dewvaſtavit. 
Vid. Adminiſtrator, Bovine Afets. 
Dewijee 


May maintain debt for rent arrear 202 


Deviſee of lands is liable to the debts 


of the deviſor under ſtat. 3 04 . 
SM. c. 14. | 248 
Deviſee of a term for years may main- 
tain an ejectment for it, if the con- 
ſent of the executor appears 436 
But deviſee of a freehold may enter 
immediately and maintain ejectment 
ib. 

Deviſee cannot be admitted as landlord 
to defend in ejectment if he has ne- 


ver been in poſſeſſion _ 453 


Vid. Will. 
e 


Were an incumbent has been gallty | 


of $ilapidations, the lum expended 
Vor. II. 


diſtreſs taken, it is tortious 357 


When the tender ſhould be made 18. 


Under ſtat. 32 H. 8. c. 37. the exe- 
Cutors or adminiſtrators of tenants 
in fee, tail, or life, may diſtrain for 
rent while in the poſſeſſion of the 
tenant who ought to have paid 358 

Huſbands ſeiſed in right of their wives, 


may diſtrain in like manner ib, 
Tenants pur auter vie may diſtrain live 
ing ceſtui que vie 359 


Executors and ad miniſtrators of tenants 
for years may diſtrain under ſtat. 


32 H. 8. . 
What conſtructions have been made on 
this ſtatute 16. 


Treſpaſs will not lie for taking an ex- 


ceſſive diſtreſs 381. 400 
No ſubſequent irregularity in the caſe 
| —— a diſtieſs ſhall make the party a 
| Dd. treſpaſſet 
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treſpaſſer ab initio, by fat, 11G, 2. Dureſs ſhall only avoid the bend as to _ 
ee B+ | : fage 490 the principal, not as to the ſ 
But treſpaſs ſtill lies for an unlawful | 1 8 5 5 


taking ib, 7 8 
Trover will not lie ſor goods taken | X 

under an irregular diſtreſs 381 | | 7 
In what caſes doors may be broken to | Earneſt, 

make a diſtreſs 382 Flow far earneſt binds a bargain 1; 


In the caſe of diſtreſſes for poor rates, Thc earneſt is to be deemed as part of 
no fault in the warrant, &c. or irre- the price e 
gularity, ſha!l make the party a tre. 1 | En 
„ l 10, Zaſement. 
How the warrants may be to diſtrain In declaring for an eaſement over the 

for poor rates ; land of the defendant, plaintiff muſt 


7 ” : o . 
Without poſſeſſion, treſpaſs will not lie fiew a title, aliter where over the 


383 lands of a ſtranger _ 651 
What things may be diſtrained, and Where a party preſcribes for an eaſe. 
what not 386 ment, defendant cannot plead a con- 
Beaſts of the plough may be taken as trary preſcription | Op 
. diltrefles for poor rates ny | 3 | | 
What things are privileged from _ . Eaſt- India Company. 
diſtrained 16. Copies from their transfer books, evi. 
How far implements of trade may be dence 783 
taken ib. | Ejectment. 
Diſtteſſes muſt be impounded in the „„ ee 
county where taken | 75. enant on whom an ejectment is ſerved 
Remedy if otherwiſe treated ib. muſt give his landlord notice under 


a penalty of three years rent 189 
Is either on the title, or for non-pay- 
ment of rent | 427 
How an ejectment 1s to be brought . 
For what things ejectment lies ib. 


For an excelſive diſtreſs the remedy is 
an action founded on the ſtatute of 
Marlbriage | ib. 
If a diſtreſs is the juſtification in treſ- 
paſs, what the party muſt prove 419 
Goods diſtrained for not appearing in Vid, Common, T ithes, Highway, Maror, 
curia manerii cannot be ſold 595 Matercourſe, Church. 
. 8 How an ejectment is to be brought 


Deg. | | e for non- payment of rent under 
Treſpaſs on the caſe lies for keeping a fat. 4G. 2. 429 
dog uſed to biie 601 Where there has been a recovery in 


But in ſuch caſe the owner muſt have ejectment under the ſtatute, after 
notice of the dog's fault 602 the poſſeſſion acquieſced in, all pro- 
What 1s notice ſufficient 13. ceedings ſhall be preſumed regular 
If the injury ariſes from the plaintiffts „4 
own want of care, the owner of the Proceedings will in all caſes be ſtayed 
dog is not liable i6, on payment of rent arrear and coſts 
What proof will ſupport the averment | 3 4 
of the /czenter in the declaration 256. After tender of the rent due, if eject- 
| DE | ment is brought it is irregular ih, 
Doomſday- book A landlord who has a right of envy 

for non-payment of rent, cannotre- 


Is good evidence of ancient demeſne caqyer in ejectment for non-payment 


795 of rent, unleſs he demand the rent 

Daureſ;. on the day it becomes due, nor ub. 

| : | | „der the ſtatute, if there be a ſufficient 
Bonds made under dureſs are void 174 diſtreſs on the premiſes = ih, 


What circumftances of atreſt ſhall be When a perſon has no right of ent!) 
deemed dureſs 66. he cannot mainizaia an * 
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| What hall be conſidered a de fect of 
| page 430 
Aſſignee of the bankrupt cannot main- 


right of eatry 


tain ejectment for the lands of the 
bankrupt until the aſſignment has 
been inrolled _ 
Where tenant in tail diſcontinues in 
fee and dies, his heir cannot main- 


tain ejectment = 18. 
so if th: huſband diſeontinues in fee the 
wife's land, ſhe may have ejectment 


after his death, under ſtat. 32 H. 8. 
c. 28. ; | | 


from the huſband as dower, or other- 
wiſe, the heir of the huſband after 


death may enter and have ejectment, 


fat. 11 H. 2. % % 3. 
No perſon ſhall have a right of entry 


into lands after 20 years peaceable 


_ _ poſſeſſion, ſlat. 21 Fac. 1, c. 16. 432 


The confeſſion of leaſe, entry, and 
ouſter to a former action of ejectment 


brought within 20 years, ſhall not 


prevent the ſtatute from running 16. 


| The poſſeſſion within 20 years mult be 


an actual, not a preſumptive poſſeſ- 

ſion 5 ib. 

Poſſeſſion for 20 years is itſelf a good 

ütle to plaintiff in ejectment 

But the poſieſſion mult be adverſe 433 

Vid. Mortgage, Texant, Deviſe, Bank- 
| rupt. 


What poſſeſſion ſhall be deemed adverſe 


e . 5. $33» $54 
Preſumption of adverſe poſleflion is not 


ſulicient 5 435 
Where actual poſſeſſion is not neceſſary 


to be proved Gs 
Where the ejectment is grounded on a 
right of re-entry for non-payment of 
rent, an aCtual entry is not . 
e 


Vide Statute, Elegit, Rent, Lunatic, In- 


fant, Executor, Corporation, and Copy - 
bolder; in all which caſes an eject- 
ment may be maintained. 8 
The declaration in ejectment muſt be 
always perſonally ſerved 441 
In what caſes it may be fixed on the 
door, under ſtat, 4 G. 2. c. 28. ib. 
if plaintiff proceeds as on a void poſſeſ. 
lion, where it is not ſo, it is irregular 
1 . 2 045 
*rvice of the ejectment on the wife or 
_ krvant, in what caſes it is good 16. 


a"; 


16. 


If the wife aliens the lands coming 


432 


But the lord by eſcheat may 


| Where perſonal ſervice cannot be 


made, the court will allow other 
ſervice to be good by rule of court 


5 Page 442 
Where there are ſeveral tenants, all 
muſt be ſerved ib, 


When the defendant muſt plead 443 
The tenant muſt give notice to his 
landlord of the ejectment ſerved, 
under penalty of three years rent 76. 
But this is only required where it is ad- 
verſe, not where by a mortgage ib. 
If the tenant does not give notice, the 
court will after ward admit the land- 


lord to defend, and make the tenant 
pe y the coſts : = 


Vid. Declaration, Fine, Plea. 
How the defendant muſt confeſs leaſe, 


entry, and ouſter 449 
What effect a fine ſhall have to bar an 
ejectment | | 450 
How it ſhall be avoided „ 
In caſe of a fine, an actual entry muſt 

be proved 7 | ib, 


In caſes of entry for non-payment of 
rent, confeſſion of leaſe, entry, and 
__ ouſter is ſufficient | 452 
In caſe of tenants in commdn, confeſ- 
fion of leaſe, entry, and onſter is 
_ ſufficient 5 ib, 
The landlord by entering into the uſual 
rule may be made a defendant under 
ſtat. 21 Geo. 2. c. 19, ib. 
But he muſt be landlord, or have been 
in poſſeſſion | | ibs 
Mortgagee, deviſee, purchaſer of the 
reverſion, or a mere ſtranger cannot 
be admitted as defendants in eject- 
ment | 25. 
SST ib, 


Where the defendant confeſſes leaſe, 

entry, and ouſter, he does not admit 

that he is in poſſeſſion 453 
How particular eſtates in ejectment are 


to be pleaded 5 | 455: 


Where a judgment in ejectment has 
been ſigned for want of a plea, a 


Judge at his chambers may compel _ 


_ plaintiff to accept a plea, if poſſeſ- 

fion has not been delivered ib, 
Plaintiff in ejectment muſt always 
prove a good title in himſelf 16. 
If defendant proves a good title out of 

the leſſor of che plaintiff, it is ſuffi- 
cient | _ 


Ddz Defend- 


$24 AN INDEX OF THE PRINCIPAL MATTERS, 


Defendant in ej- d ment may ſet up a Though a judgment ts ejectment has 


title in himſelf, or prove his leſſors 
at an end tage 450 


But it muſt be a good and ſubſiſting 
one | 16. 


Plaintiff in ejectment ſhall not be non- 
ſuited by a term ſtanding out in his 
own truſtee, or by ſetting up an old 
and ſatisfied mortgage term 457 

How far a legal term, ſatisfied or not, 
may be ſet up againſt the leſſor of 
the plaintiff 8 


Where ſeveral matters are neceſſary to 


give a complete title, plaintiff muſt 


prove all thoſe requiſites ib. 
In ejectment for a rectory, what muſt 
be proved 16. 
Reaſonable preſumption is to be ad- 
mitted in favour of a title 459 
Every part of the declaration muſt be 
proved 155 
Of leaſes at will | 16. 
In ejectment on a demiſe at will, no- 
tice to quit muſt be proved 460 


At what time notice muſt be given 7b. 
An infant entitled to a reverſion, when 


he comes into poſſeſſion, mult give a 

legal notice to quit | 7b, 
How the notice mult be . 
May have relation to the tenancy 461 
Muſt be to quit at the end of the year 


ib. 


How the notice as to the preciſe time 


may vary according to the cuſtom 
of this country Ds. 
Tenant not obliged to inform his land- 
lord of the time his term commences 


: 462 
Muſt be poſitive ib. 
The form of the notice ib. 
Of the ſervice of the notice ib, 


In what caſe notice is unneceſſary 76. 
What ſhall be a waiver of the notice to 
quit | 462, 463 
Of leafes void or voidable, and what 
ſhall amount to a confirmation 
f . 464, 465 
Difference in this reſpet between 


leaſes for lives and years 466 


Of ejectment under wills 16. 
If a tenant enters under a void leaſe, 
no notice to quit is neceſſary 464 
If ejectment is brought by a perſon 
claiming as heir at law, he muſt 
prove a regular pedigree 467 
Vid. Evidence, Witneſs, Verdict, Ha 
bere, Judgment, and Coſts, 


Defendant ſhall not be allowed 


Tenant by elegit may maintain at 


been regularly obtained, the court 
will fer it aſide upon payment of 
„ Wn 
How error 1s to be brought on a judg. 
ment in ejectment. Vid. Error. 
If the leſſor of the plaintiff is an infant 
or abroad, the court will ſtay pro- 
ceedipgs until ſecurity for payment 
of colts | 492 
Plaintiff ſhall not be allowed to bri;s 
a ſecond ejectment without payment 
of colts in the firſt 493 
Even though there is ſome difference 
in the parties, if the title is the 
ſame | ib. 
tg 
bring an <j-Ciment pending a writ 
of error on the firſt, unleſs he is out 
"of polen 49, 
| | | Election. 
A wager on the event of an election, 
how far it is recoverable in an ac- 
tion of aſſumpſit 18 


Caſe lies for refuſing a candidate a poll 


at any election 56960 
If a perſon entitled to vote tenders it 
to the returning officer, and he re- 
fuſes it, caſe lies for ſuch refuſal 647 
Caſe lies againſt a returning officer for 
a falſe return on an election ib. 


In caſe of a falſe return of members to 


_ parliament, the party injured ſhall 
recover double damages by fiat. 


7309 8, 3.4: 7. ib, 
Under what circumſtances an action 
will lie under this ſtatute ib. 


„ Elegit. 
Fees for executing an elegit are te- 
coverable in aſſumpſit 
Tenant by elegit may maintain an ar- 
tion of covenant 293 
Vid. Conu/ce. 


_ ejectment | r {30 
What in ſuch caſe he muſt prove . 
How the ſheriff is to execute an 7 

N of 

Enbexxlement. | 

Money or notes embezzled, are fe- 
coverable by action of aſſumplit 3 


| Emblementss _ 

In eſtates of uncertain duration, the 
\ tenant ſhall have the emblements 
where the eſtate is determined by ws 


act of law or of God 394 
| | 8 Ale 
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Aliter hae determined by the act of If any perſon committed to the cuſtody | 


leſſee himſelf 


Caſe of leaſes at will 
In leaſes of certain duration, the tenant 


| ſhall not have the emblements 
Bat in ſuch leaſe he may have them by 
the cuſtom of the country 15. 


Entry and Ewviction. 


rent 235 
But a mere entry without eviction is 

not a good ple 15. 
How to be pleaded | 1 BD: 


On ail debet pleaded, entry and evic- 


tion may be given in evidence 262 


Entry and eviction how to be pleaded 


in bar to an action of covenant 307 
16. 


A mere ay not fulicient 


Error. 


In what caſes the court will ſtay pro- 
ceedings e a writ of error 
195, 196 

A writ of error in an action of falſe 
impriſonment, how far it is amend- 
able under ſtat, 5 G. 1. c. 13. 3. 
If the plaintiff in ejectment brings a 


writ of error, he ſhall be bound 1 in 


double the rent 491 


Defendant is entitled of right to a writ 


of error 16. 
The court will annex terms to the 
granting of a writ of error . ib. 
A writ of error cannot be ſued out in 
the name of the caſual ejector 26. 


Nothing ſhall be aſſigned for error in 
cjetwent which will make it neceſ- 


* 


147% to go into the title 


E/cape. 


Debt lies againſt a ſheriff for an eſcape 


of a perſon in his cuſtody 203 
What ſhall be an eſcape ſufficient to 
charge him ib, 
Declaration in debt for an eſcape need 

not lay prout patet per recordum 214 


tow executors may declare in debt 
237. 


egainſt a ſheriff for an eſcape 
Whztis a good plea for a ſheriff to debt 
on an elcape ib. 


To charge an officer wich an eſcape, | 


lie arreſt mutt be iawtul : 
Vid. Arreſt, 


604 


2 395 


386 


The ſheriff is only anſwerable 


5 = 
The ſheriff is liable in thi als of an 


of the ſheriff, on a final proceſs, is 
ſeen at large, it is an eſcape page 606 
1 ſheriff may ſhew what indulgence he 
pleaſes to a perſon committed on 
meſne proceſs 605 
Aliter in the caſe of the marſhal or 
K. B. or warden of the Fleet 16. 


EE A ſheriff is not obliged to carry a per- 
Entry ad eviction from the whole or . 
a part, is a good plea in debt for 


ſon arreſted to meſne proceſs to pri- 
fon, even when the return of the 
writ is out, if plaintiff is not de- 
layed in his ſuit 606 


When the old ſheriff in handing over 


the priſoners to the new omits Ws 
it is an eſcape 


How the old ſheriff ok hand over he 


priſoners to the new „  - 
The perſon eſcaping muſt be legally in 
cuſtody, or it is no eſcape 607 
And malt have been arreſted by the 
ſneriff's own officer ib. 
If the bailiff of a liberty brings a pri- 
ſoner out of his liberty, it is an 


eſcape 608 
for an 


eſcape from himſelf, or from one of 
his own officers . 


eſcape, when the priſoner is in cuſ- 
tody on a capias utlagatum 16. 
No action will lie againſt a ſheriff when 


the arreſt has been on void proceſs 
60 


9 
Where the court has juriſdiction, the 
proceſs is not void 46. 


Aliter where the proceſs is erroneous 
ib, 


What reſcue ſhall excuſe the ſheriff in 
caſes of eſcape | 610 
Vid. Neſcue. 


A recaption on freſh ſuit ſhall alſo ex- 


cuſe the ſheriff 611 
In caſes of voluntary eſcapes, the gaoler 
cannot retake his priſoner 36. 


But he may in the caſe of negligent 


eſcapes 16. 
The recaption muſt be on freſh ſuit 76. 
And be before action brought ib, 


If the party voluntarily returns, it 1s 
equivalent to à recaption on freſh. 
ſuit ib, 
Where an Gion has been brougut 
againſt the gaoler, the ſheriff is diſ- 
O12 : 
Lat 


charged 
N 


326 


But proceedings in the original action 


ſhall not diſcharge the action againſt 


the gaoler page 612 
Nor in the caſe of voluntary eſcapes 
ſhell the ſubſequent aſſent of the 
plaintiffs purge the eſcape | 
The ſheriff may have an action againſt 
the party eſcaping, though he him- 
ſelf has not been ſued ib, 


But the bailiff who made the arreſt 
613 


cannot 
In caſe for an eſcape, plaintiff may ei- 
ther lay the venue where the eſcape 
was, or where the party was ſeen at 
large 651 


How the plaintiff muſt declare againſt 


the bail iff of a liberty ib. 
How an executor muſt declare for an 
eſcape | 65 2 


In actions for eſcapes, plaintiff muſt 


656 


prove a good cauſe of action 
But he need not produce the writ, the 
return is ſufficient ib 


The confeſſion of the under ſheriff * 
good evidence to charge the ſheriff 


The party eſcaping may be a witneſs 


to prove a voluntary eſcape 656 
In an action for eſcapes, the party can- 
not take advantage of error in the 
proceſs 659 
What verdict in eſcapes is good 666 


Eſcheat. 
The lord by eſcheat cannot ſue in an 
action of covenant 264 
Eſcrow. 
When a bond ſhall be taken as an eſ- 
crow, and how to be pleaded 222 


Eftray. 


Treſpaſs will not lie againſt the owner 
of an eſtray for taking him off the 


land of the lord of the manor, with- 
out paying for his keeping 400 


How the owner of an eſtray ſhould 


plead tender of ſatis faction 401 
The lord may maintain trover for an 


eſtray within the year and day 577 


Evidence. 
iſt, In Zſumpfit. | 
When an action will afford an opening 


to indecent evidence, it ſhall not lie 
| "IF - 
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What proof is neceſſary where different 


When the contract 1s entire, he mult 


How far a ſpecial agreementin aſſump. 
ſit muſt be proved page 138 


The evidence muſt prove the agree. 


ment expreſsly as laid ib. 
What plaintiff muſt prove where an 
agreement 1s in the alternative 139 
In aſſumpſit if plaintiff has a count on 
a quantum meruit, and on a ſpecial 
agreement, if he proves an agreement 


different from that laid in the de- 


clarztion, he can recover on neither 
count ib. 


cou ſiderations are alleged ib. 
But if plaintiff fails in the ſpecial 
agreement in indebitatus aſſumpſit, 
he may go into evidence of the ge. 
neral counts 140 


recover on the whole contract, and 
cannot on the common counts 16. 
The plaintiff 's proof muſt correſpond 
with his title | ib. 
In aſſumpſit 2gainſt ſeveral, a joint 
contract muſt be proved ib. 
What muſt be proved in an action 
againſt partners 141 
On an in/imul computaſſent, the exact 
ſum need not be proved ib. 


Evidence of goods fold. Vid. But. 


Where a man may uſe his book of ac- 
counts to refreſh his memory 142 


In aſſumpſit for goods ſold, the factor 


is 2 good witneſs for either pan 
i, 

In aſſumpſit againſt an executor, the 
plaintiff muſt prove his debt ib. 
Payment of intereſt by an executor on 
a legacy, is admiſſion of aſſets ib, 
An offer to pay, not an admiſſion of 
the debt | — 143 
What evidence is proof of intereſt and 
loſs in caſes of policies of inſurance 
_ 144 

In declaring on a bill, note, or con- 
tract, the inflrument itſelf mult be 
produced, unleſs Joſt, and then 3 
copy is evidence 8 ib. 
What is good proof of a perſon's 2 
writing . 5 
The ſentence of foreign courts of jul- 
| tice is concluſive evidence of 4 
matters wherein they have cogn!z- 
ance 5 =] 
Neither will the courts examine f 
the grounds of their deciſion . 
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What evidence is good under plene ad- 
niniſtrait | 260 
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Preſum prion good evidence in aſſum p- 4 
Page 144 


Where a copy of a note is evidence ib. 


fit, in what caſe 


What defendant may give in evidence 


under the general iſſue ©, ny 
ly, In Debt Eon. 
Ja action by the afignees of an inſol- 


vent perſon, what good evidence 245 

How far averments in the declaration 
are to be proved 2257 

How far a leaſe made by an attorney is 
evidence "2 


What evidence is good under 1 debet 
„ : 262 
zaly, In Covenant, „ 8 
The evidence muſt be conſiſtent with 
the deed . REL 309 
Where plaintiff declares in covenant 
on deed, he ſhall not be allowed to 
go into evidence of any matter out 
of the deed 6. 


Gels 7 2 
When plaintiff aſſigns a breach gene- 


rally, and after narrows it to a par- 
| ticular matter, he muſt confine his 

evidence to that matter only ib. 
4thly, In AM ault. | 


ln an action of aſſault the plaintiff can- 
not give in evidence a conviction on 


an indictment for the ſame cauſe 320 
How far the day is material ib. 
Difference of what may be given in evi- 

dence on /on af/auit demejne, and on 


not guilty 3 


| etaly, In Falſe Impriſoument. 


Under the replication of de injuria ſua 
propria no new matter is admiſhble 
evidence 420 

bthly, In Adultery, vid. Adultery. 

7taly, In Treſpaſs. 22 ; 


Nothing ſhall be given in evidence in 


treſpaſs which is out of the iſſue 417 
Wat may be given in evidence under 
the general clauſe of alia enormia fe- 
cit in the declaration in treipals 76. 


It plaintiff ſets out the abuttals of his 
cioſe, he mult prove them as laid zo. 
If treſpaſs is laid with a centiuuando, the 


evidence mult be confined to the 
ume in the declaration 418 


la treſpaſs de bonis aſportatis, the plain- 


tiff can only give evidence of the 
taking of the things laid in the de- 
claraion | ib. 
In juſtifying under a diſtreſs for rent 
what defendant ſhould prove 419 


If plaintiff makes a new aſſignment, 


he waives the place laid by tne de- 
fendant, and cannot give evidence 
of a treſpaſs there page 418 
If defendant proves a good juſtification, 
it ſhall be good though not ſtriftly 
as pleaded 419 


Vid. Sheriff, Execution, Officer. 


| $thly, In Eje&tment. 


Plaintiff in ejectment muſt prove a good 
title in himſelf „ 

It is ſufficient for the defendant to ſhew 
a good title out of the leflor of the 


plaintiff ib. 
In favour of a title, preſumption is good 
and admillible evidence 459 


In caſe of an old leaſe and poſleflion, 
all meſne aflignments ſhall be pre- 
ſumed 5 ib, 

Ia the declaration in ejectment, all the 
parts of 1t muſt be proved ib, 

In ejectments on demiſes at will, notice 
to quit muſt be proved 460 

In ejectment for a rectory, what. muſt 
be proved | 458 

How evidence may be given of the due 
execution of a will _ 


475 
Vid. Witneſs, Will, Baſtard. 


How far the evidence of the father and 
mother is admiſſible to baſtardize 
their iſſue | 486 


If letters of adminiſtration have been 


| loſt, how their evidence may be ſup- 
pled 488 


An old terrier of land is evidence in 


ejectment | ib, 
Terrier of glebe evidence where it is 
 figned by the churchwarden ib. 
But a ſurvey by one party is not evi- 
dence | 2 ; 


: 15. 
Hearſay declarations admiſſible evi- 


dence as to parcel or not parcel 491 
gth, In Slander. . 
Plaintiff can only go into evidence of 

the ſpecial damage laid in the decla- 

ra ion | „ 520 
It is ſufficient for plaintiff to prove the 
ſabſtance of the words laid, not the 

words themſelves 521 
How far a colloguium muſt be proved 16. 


What ſhall be ſufficient evidence of a 


perſon's buſineſs in ſuch caſe ib. 

What evidence to. charge the proprie- 
tor of a newſpaper is good 522 

What a common. perſon . 
Where the declaration ſtates a perſon 


do be editor and proprietor it muſt 


be proved as laid ib, 
= 5% N 
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In an information for a libel defendant 
cannot give in evidence, though a 
paper ſimilar to that for which he is 
proſecuted was publiſhed by other 


perſons, at a former time for which 


they were not proſecuted page 522 
Tothly, In Malicious Proſecution. 


What evidence in malicious proſecu- 


tion for holding to exceſſive bail is 
evidence of the affidavit of debt 524 
In malicious proſecution for a former 
indictment for felony, there muſt be 
a copy of the record and acquittal 
granted by the court where the trial 
was given in evidence | ib, 


Aliter where the indictment was for a 
miſdeameanor . 
What plaintiff may give in evidence to 


increaſe the damages 


| 535 
What ſhall be proof that the proſecu- 


tion was at defendant's ſuit ib. 


What ſhall be evidence that the ſuit 


was at an end 536 


If the party got off on a oli projequi, 
it will not ſupport the declaration 26. 


In the caſe of a conſpiracy there is no 


neceſlity to prove the fact of meeting 


and conſpiring ib. 
What ſhall be ſufficient evidence of a 

probable cauſe in favour of the de- 

fendant ib, 
11thly, In Trover. Vid. Bankrupt. 


of the goods, an actual converſion 


need not he proved 589 
Aliter when they have come to his hands 
by finding, or otherwiſe ib, 


Demand and refuſal is evidence of a 


con verſion, not a converſion itſelf 490 


A perſonal demand js not neceſſary 16. 
In what refulal caſe will not amount 


to a converſion ib. 


Where there is no converſion proved, 
trover will not lie 16. 
Demand of ſatis faction or of payment 


for the goods, and refuſal is evidence 


of a converſion 7b. 
Proof that plaintiff had the goods in 


his poſſe ſſion is prima facie evidence 


of property 591 
In trover for goods taken at ſea, what 
plaintiff mult prove ib. 
How the evidence in caſe ſhould apply 
6 
12thly, In caſe material . 
only are evidence 656 
Vid. Witneſs, | 


How parol evidence is to be given 

page 126 

Written Wilen what 731 

Vid. Record, Deeds, Statute, Fine, Ver. 

dict, Fudgment, N. rit, Affidavit e ban. 
cery, Witneſs. 


Books of third perſons, or of the party 
himſelf, how far evidence 

A receipt not concluſive evidence 77; 

Bill of parcels good evidence 775 

Gazette, how far it is evidence ih. 

The rules adopted by the courts in re. 
ceiving evidence | 778 


In every iſſue the affirmative mult be 


proved WOE! 


Of what is agreed by the pleadings, no 


evidence need be given 779 
The beſt evidence is always to be given, 
what that rule comprehends 5780 


Parol evidence is inadmiſſible to con- 


trol written 781 
Vid. Copies. 

How copies may be given in evidence 

734 


Reputation or acting in any capacity 


ſufficient evidence of appointment to 
the office ib. 


In what cafe hearſay is evidence #. 


Vid, Depo/itions, Decree, Court, Bares 


and Feme. 


Where there has been a tortious taking How hearſay evidence is admitted 786 


What is a good objection to its admil- 


ſion 787 
Where parol evidence is admiſſ ble to 
explain written ib. 
Evidence admiſſible where character is 
in iſſue | 783 
If the ſubſtance of an iſlve i is proyed, It 
is ſufficient 790 


Vid. Pater: 


How far confeſſion or admifion may 
be OY in evidence. Vid. Conf:/;m, 


8 


5 Examination of perſons charged with 


felony, how far evidence under ii, 


1 and 2 Ph, & M. 70 
| Excommunication, | 
Perſons excommunicated cannot be 
witneſſes of 
Exciſe. 


Bills payable to the exciſe are allowed 
ſix days to run longer chan others 69 


Vid, Officer. 


Treſpals 


Ir 


Treſpaſs lies againſt officers of the ex- 
ciſe and cuſtoms for entering an houſe 
toſearch for ſmuggling goods if none 
are found page 395 


Or if they had not a writ of aſſiſtance or 
a conſtable with them, ſtat. 13 Car. 
oe Is. „„ vo 
In ſearches by night by exciſe officers, 
there muſt be a conſtable of the place 
with them by ſtat. 8 Ann. c. 9. 79. 
and if no goods are found, they are 


treſpaſſers 5 
The warrant granted by commiſſioners 
of exciſe is not a juſtification to the 

officer if no goods are found 396 
But a condemnation of the goods in 

the exchequer is a complete bar to 
an action for taking the goods 26. 
But this is a juſtification to officers on y 

| 75. 

A condemnation of goods in an infe- 
rior juriſdiction, as by the commiſ- 
ſioners, is not concluſive in favour 
of the officer es ib, 
in what caſes of ſeizure the officer 


mall be juſtified, though the goods 


are not condemned 397 
In ſuits in the exch*quer, proof of 
payment of the duties lies on the 
claimant, ſtat. 6 Geo. 1. c. 21. ib. 
In actions of treſpaſs againſt officers of 
the revenue, proof of the non- pay- 
ment of the duties lies on them 16. 
Actions againſt officers of the revenue 
| muſt be laid in the proper county, 
and brought within three months, 
ſtat. 17 G20. 2. 15 398 
In actions againſt officers of the exciſe 
and cuſtoms, if the judge certiſies, 1t 
mall deprive the plaintiff of his coſts 


| : | ib. 
How and when the certificate may be 
given | = ie 


In informations or actions againſt ex- 
ciſe officers, the warrant under which 


they acted is ſufficient evidence wich- 


out ſhewing the evidence 418 
Proof of their acting as cflicers, ſuffi- 
cient . 


They may plead the general iſſue, and 
give the ſpecial matter in evidence 


Pow ſar condemnation ſhall jufiſy the 
officer | 529 


Trover lies agair ſt cuſtom-houſe off | 
cers for ſeizing things not liable to 


paſſengers 


| ſeize contraband goods #b. 
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- pay duty, as the wearing apparel of 


page 580 
When only a cuſtom-houſe officer — 


Execution. 


| Vid. Sheriff, King, Bankrupt. 


Goods taken in execution cannot be 


replevied 5 


Goads taken in execution muſt be 


removed within a reaſonable time 


It is not lawful to break doors to 5 | 


cute a writ ib. 


This privilege is confined to the owner 


of the houle 3 


| | | ib. 
Things fixed to the freehold cannot be 


taken in execution ES ib. 
In treſpaſs for taking things in execu- 
tion what evidence is neceſſary where 
the action is by a ſtranger, and what 
where it is by the defendant in the 
former action 419 


Stat. 8 Ann. c. 17. goods taken id ex- 


ecution cannot be removed off tne 
premiſes till the landlord is paid one 
year's rent 613 


If the ſheriff has notice of the rent be. 


Ing due, and he removes the goods, 
he ſhall be liable in caſe ib. 


The payment muſt by the plaintiff in 


the action ib. 


And muſt be of the whole rent, with- 


out deduction for ſheriff's fees 16. 


The ſtatute extends only to caſes of the 


immediate leſſor 16. 
But extends to all caſes of f. fa. 614 


But it is neceſſary that the theriff ſhould 


have notice "obs 


The writ which is firſt delivered muſt 


be firſt executed, or the ſheriff is 


liable in cale PEE. © 
Executors. . 
Aſſumpſit lies againſt them on a pro- 
miſe of the teſtator 5 121 
They may maintain aſſumpſit on a pro- 
miſe made to the teſtacor ib, 
Executor may 1ndorſe a note 136 


An executor cannot join in the ſame 
action a demand in his ewn right 

as executor 128 
A promile to the teſtator is not admiſ- 
ſible evidence when an executor de- 
clares on a promiſe made to himſelf 
What 


839 


What he may join fage 140 
In declaring againſt an executor, the 

declaration need not ſtate aſſets 75. 
An executor in truſt may make an in- 
ſurance in his own name on the life 


of the grantee of an annuity to his 


teſtator 64 


Vid. Evidence. 


An executor may be ſued on a bond of 


his teſtator's 199 


An executor is in no caſe chargeable 


in debt where the action would not 


16. 


lie againſt the teſtator 
Executors not chargeable farther than 
they have aſſets, except they plead 
a falſe plea | 00 
Executors may aſſign a term, and are 
not chargeable for rent after aſſign- 
meat 201 


The executor of a ſheriff is liable for 


money levied by the ſheriff 203 
Executor may declare againſt an heir 
on a bord of his anceſtors 217 
Where the action againſt en evecutor 
may be in the debet, and where in 
the debet and detinet 76 


Where the action is to be brought ſug- | 


geſting a devaſtawit ib, 
Executers may bring an action before 
probate, but cannot declare wail after 
218 

How they are to declare ib. 
What the declaration by the executor 
of an executor ſhould ate 219 
Executors may either plead or give a 
retainer in evidence 248 


Executor may retain where a truſtee 7b. 
An executor de /on tort Cannot retain _. 


| 24 
If an executor pleads a retainer he 
ſhovld ſhew that teſtator made him 
executor | 
Which ſhould be by making profert of 
the probate of the will 
What ſhall make a man executor de /or 
tort 16. 
In what order an executor 1s to pa 
debts : . 
When an executor de /or tort ſnould 
hand over the goods, in order to diſ- 
charge himſelf | 
What ſhall conſtitute an executor 4 


fon tort is matter of law 16 


In what caſe an executor ſhall be liable | 


out of his own eſtate 


| 251 
Not chargeable without notice 


_ 


250 


1b. 


252 


- 
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What ſhall be conſidered as notice 
Judgments not docketed rank pew Ne 
contract debts | ib. 
In debts of the ſame degree, what ſhall 
create a priority of demand ib, 
What payments are firſt to be allowed 


to an executor 253 
In what manner he is to plead pay- 
ments ib. 


If an executor has got a good defence, 
he ſhould plead it 


255 
What is an admiſſion of aſſets, ang 


what not | 254 
How adminiftration is to be granted 
where there are bona notabilia in dif. 
ferent dioceſes 7 =" - 256 
Where bonds are bona notabilia, and 
where debts by ſimple contract 10. 
How long adminiftration durante minor: 
ætate of an adminiſtrator, and how 
long of an executor, ſhall ſubſiſt 
Plene adminiſtravit admits defendant to 
be executor | 2560 
The executor of an infant is not liable, 
even tho' he promiſe to pay a debt, 
unleſs it appear that the debt was 
contracted for neceſſaries 102 
Under the plea of ze ungues executor, 
what may be given in evidence 25; 
How that defendant is not executor but 
adminiſtrator, is to be pleaded 256 
How far the inventory delivered to the 
ſpiritual court is evidence 260 


After a judgment afets quando accide- 


rint, plaintiff in a future action ſhall 
not be allowed to give in evidence 
aſſets in defendant's hands at the 
time of the firſt judgment ib, 


Plene admin:/travit admits the debt in an 


action of debt, aliter in _—_ 
| | . 12. 

An executor ſhall not be io jured by thc 
relation to the firſt day of term in 
caſes of payments made by him 262 
Upon plene adminifiravit what ſhall te 
evidence _ | tb 
Upon plene adminiſtravit, if the jury hn4 
aſſets, they muſt find the value 263 
What covenants the executor may take 
advantage of | 294 
By what covenants an executor or 2c- 
miniſtrator is bound 295 
May be declared again either as a 


or as aſſiguee 3 
1 | Covenanis 
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Covenants merely perſonal extend only 

to executors or adminiſtrators p. 296 

' Executors can only be arreſted on ſvg: 
32 


geſting a devaſiavit | 


Vid. Declaration and Pleading. 
_ Executors oradminiſtrators of tenants in 
ſee, tail, or for life, may diftrain for 
rent arrear by ſtat. 32 Hen. 8. c. 


E:ecutors may maintain replevin for th 
goods of the teſtator taken in his 


lifetime 


Executors ſhall have reaſonable time to 
remove the goods and cattle of the 
| 413 
Executors may maintain ejectment for 
an ouſter in the time of the teſtator 
| 3 439 
An executor is a good witneſs to prove 
| ee 
Executor of a bankrupt cannot ſue ww 
= 505 
May have trover for a converſion of 
goods in teſtator's lifetime 
If the wife is executrix, the Woes 
I. 
An executor de ſon tort is liable to trover 
at the ſuit of the adminiſtrator, even 
for goods recovered againſt him by a 
ib, 
Trover will not lie againſt an executor | 
for a converſion by the teſtator 357 


tdeltator 


the ſanity of the teſtator 


a commiſſion 
may join in the action 


former judgment 


Extent. 


On rien; per diſcent pleaded, the heir 
may give in evidence an extent on a 
bond owing by his anceſtor to the 


king 


5 247 

| An extent at the ſuit of a ſubje& on a 
ſtatute, if executed before the act of 

bankruptcy, though the liberate iſſue 
afterwards ſhall bind the goods 


| 
; alignment 


Exients at the ſuit of the crown ſhould 


be truly teſted | 


an. we Ws... yz 


Preference. 


578 


2 


74 

An extent at the ſuit of the crown Mall 
bind the bankrupt's goods if iſſued. 
any time before the aſſignment 

f duties are due for candles, the goods 
of the bankrupt are liable after the 


ib, 


3 
8 


| Extortion. | 
Money obtained by extortion or impo- 
| ſition is recoverable in aſſumpſit 
| page 41 


Money claimed for doing what it was 


the party's duty to do without re- 

ward is extortion, and ſo is not re- 

coverable in aſſumpſit 92 
Factor 


May maintain an action for the price 
of the goods of others which he has 


ſold | | | 107 
So he is liable for the price of goods 
bought by him for others ib. 


The owner may ſtop the price of his 
goods ſold by a factor in the hands 
of the buyer my 108 


Tn what caſes the factor ſhall be liable 


to the loſſes on goods of others ſold 
by him | 10. 


How far the ſactor has a lien on the 


goods conſigned to him ib. 
He may be a witneſs both for buyer 
and ſeller ' ms os 
If a factor is empowered only to ſell, 
but the goods are not delivered to 
him, the owner may fell them 


When goods are bought by a 12 


and the poſſeſſion delivered, but the 


- principal countermands his order, 


if the ſeller agrees to take them back, 


8 he may maintain trover for them 


The principal is not bound if the der 


acts beyond the ſcope of his autho- 
- ey ©: ib, 
A factor can only ſell the goods of his 
principal, he cannot pledge them 76. 
How far the conſignment of goods to a 
ſactor ſhall convey a property 544 
Goods of a merchant in the hands 5 
| factor, are not liable to his bank- 
ruptcy | 570 


In what caſes of death or inſolvency. 
of a factor the merchant can follow 
his goods and property, and recover 


it ib. 


here an extent and a ſubject's IO A factor has a lien upon all goods con- 


tion concur, which ſhall have the 
575 


ſigned to him for the balance of a 
general account, or any money ad- 
vanced on them | 82 
5 5 | And 
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And even where he knows the W 


chant to be inſolvent when he ad- 
vances the money page 582 


Fairs and Markets. 5 
The king only can make a grantof fairs 


aud markets, and create a poll 367 


They may be claimed by preſcription 


a ib. 

The claim of tolls is to be taken 
ſtrictl7ß | ib. 
Goods brought to fairs or markets to 
ſell may be diftrained for toll, but 
not for damage feaſant 368 


"Treſpaſs lies for erecting a ſtall in a 
fair or market without the owner's 


leave | 389 
Caſe lies for diſturbing a perſon entitled 
to an ancient fair or market 641 
But the plaintiff's market muſt appear 
to be the elder one ib, 
If the new fair lies within ſeven miles, 


it is adiſturbance for which caſe lies 


ib 


So if held on the ſame day, it is a diſ- 


turbance „ 
In declaring for diſturbance in a fair, 
it is not neceſſary to ſet out a grant 


or preſcription 653 


| Farmer. 
Under what circumſtances he may be 


made a bankrupt * 549 


Father, Vid. Parents: 


| Fees, | 
The fees due for any office or employ- 
ment are recoverable in aſſumpſit 8 
Sheriff's fees for executing writs, are 
recoverable by action of debt 204 


How ſheriff's fees are ſettled by ſtat. 


29 Eliz. Co To | ib. 
To what caſes the ſtatute extends 6, 
| Felony, | 
Examination of perſons reſpecting fe- 
lony, how far it 15 evidence 768 
Fences. . 
Caſe lies againſt the occupier of the 
land for not repairing his fences 638 


Ferry. 


A perſon who has an ancient ferry may 


have caſe againſt one who erects ano- 


How far irregular executions are valid 


| ther ſo near as to take away his 
cuſtom | page bg: 
The injury muſt be dire | ji. 


Fition, 


Fiction of reference to the firſt day of 


term ſhall not prevent the ſtatute of 
limitations from attaching 134 
e 


3. Executors and adminiſtrators ſhall b 


allowed all fair payments made be. 
fore the bill filed, notwithſtanding 
the reference to the firſt day of 
term | | 2561 


Fier. Facias. 


If a ſheriff levies money on a f. a. and 


does not pay it over to the plaintif 
in the action, it may be recovered 
in aſſumpfit 4! $6 


So debt will lie for it 200 


And to an action of debt for it the ſhe- 
riff may plead nil debet before he has 
returned the writ, but cannot when 
he has returned it 


| | 237 
If a f. fa. goes to take the goods of 


one perſon, and another's are taken, 
treſpaſs will lie againſt the ſheriff 


Ee 5 
The ſheriff cannot break doors to en- 


ecute a f. fa. ib. 
How the execution of a 5. Va. diſſen 
from a /evari facias 393 
Af. fa. cannot be executed till the 
landlord is ſatisfied of one year's 
W 6513 
The firſt writ of F. fa. delivered to the 
ſheriff muſt firſt be executed 614 


| 615 
Fine. 


; A fine due on the admiſſion to a copy- 


hold eſtate is recoverable againſt m 
infant by action of aſſumpſit 170 


The ſteward of a leet can only fine for 
offences committed in his view 364 
For a fine or amercement in a cout 


leet a fine by common Jaw is inci— 
dent 365 
Aliter in a court baron ib, 


An avowry for a fine need not conclude 


prout patet per recordum 10. 


A fine impoſed on many jointly is 


void | 372 
The lord cannot diſtrain for a fine 5 
certo letæ without a preſcription . 


6 Fis. 


Fo 


Fine 77 Land. 5 


Where an &j ectment is brought for lands | 


paſſed by a fine, the confeſſion o 
leaſe, entry, and ouſter is not ſuffi- 


cient Page 450 
An actual entry muſt be made, and 
muſt precede the demiſe 10. 


Where an entry is made to avoid a 


fine, the action muſt be commenced 


within one year after by ſtat, 4 Ann. 


ation in aſſumpſit Mp 


Foreign Country. | 
Debt or aſſumpſit will lie on a judg- 
ment of a foreign court of juſtice 
ES 197 
For injuries committed in foreign 
countries, an action lies in England 


A foreigner or perſon reſiding abroad, 


Who trades with this country, may | 
551 Who may be a gamekeeper ib. 


be a bankrupt „„ > 


Foreign Attachment. 
Vid. Attachment, 


> Forgery. | 
aloney paid to a forged inſtrument, or 


under a vaid authority, in what caſes 


Teroverable | | 3» 4 
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On an indictment for forging a ſea- 
man's will, an executor named in a 
ſubſequent will cannot be a witneſs 


page 705 
/ i : Frauds. | ; | 
To what caſes the clauſe re ſpecting an 


undertaking for the debt of anocher 


extends 99, ico, 101 
Conſtruction on the clauſe requiring a 
note in writing on agreements in 


2 Uh 3 e l . | 
What ſhall be a ſufficient entry to avoid Conſideration of marriage  1c0 
a ine 452 What ſhall be a ſufficient ſigning of an 
To what eflates a fine is a bar 486 inſtrument within the ſtatute 103 
How given in evidence _— ib. Conſtruction on that clauſe * 
What muſt be proved in order to make ſale of lands Dy 5. 
them evidence 735 On agreements not to be performed 
| EY | within the year 104 
| Fiſhery | Aſſumpſit will not lie on a fraudulent - 
8 : | 7 | tranſaction . 
Hoo fur th right of Gitery wo the srrtt. of rand 29 Cen. 3 
ago : what caſes it requires a note in _ | 
N WIE | Soo. , 8 149, 9 
25 —— eee 9 How far goods are bound by the de- 
Free and ſeveral ſiſhery claimable only livery of the Py 3 the ſheriff under 
by preſcripti , nn,, 
An excluſive right not neceſſary to a Vid. Sheriff, Fi. fa, | 
| ſeveral fiſhery _ ib, a EY 
Perſon poſſeſſed of a fiſhery cannot juſ- _ Freight. 
ufy the cutting the nets, &c, of an Ia what cafe it is due 113 
encroacher, he ſhould take them | | 
damage feaſant © Gy 7s 
| Forbearance. : 2 
rorbearance, when a good conſider- Game. 


How far one may juſtify going on the 
land of another in purſuit of game 


PEPE. 390 
Gamekeepers may ſeize guns, &c. un- 
der ſtat. 22 & 23 Car. 2. ibs 


But they muſt have a warrant from a 
_ Juſtice of the peace for the purpoſe 


| | 15. 
Treſpaſs lies for taking the gun of a 


gamekeeper, though not on his own 
manor _ | ib. 


Wager on gaming, under what cir- 


cumſtances recoverable . 20 


A note or bill given for money won 


or lent knowingly to game with, is 
not recoverable even in the hands of 
a fair indotſee „ 8 
, Money 


834 
Money lent to game with, but without 
any ſecurity, is recoverable in aſ- 


ſampſit page 90 
Money loſt at play, if under 102. may 
be recovered in aſſumpſit ib. 


How the ſtatute of gaming is to be 
pleaded to debt on a bond 


Gaoler. 


May reaſonably correct his priſoners, 


and ſo juſtify an aſſault 315 
Debt lies againſt a gaoler for an eſcape 


204 
. Gazzrte. | 
How far it is evidence 776 
General Ijue, 


Defendant under the general iſſue in 
aſſumpſit may go into any equitable 
defence ; 

What defendant may give in evidence 
under the general iſſue in aſſumpſit 


168 | 
Mlany diſcharge himſelf by ſhewing tha: 
th 


Gift. 
Parol gift of goods gives no property, 


unleſs with poſſeſſion delivered 577 


Gleaning. 


It is a bad juſtification in treſpaſs 413 


Governor. 

Governor of a foreign ſettlement liable 
to an action for maliciouſly diſmiſſing 
an officer from his place 
| Goods fold, = 
Vid. Aſumpit, Delivery, and Shop- 

þ = 


OK. 


Guardians. 


Holding over after the determination 


of their intereſt, are made treſpaſſers 
by ſtat. 6 Ann. c. 18. 399 


H 


Habere. 

Habere facias pofſeſionem, how it ſhall 
iſſue in ejectment — 492 
PL Harbour. | | 
Harbour duties, in what caſes recover- 
able in aſſum pſit 


AN INDEX OF THE PRINCIPAL MATTERS, 


223 


Good evidence in matters of pedipree 
„ 5 1% 
Gcod evidence of the ſettlement cf x 


In queſtions of preſcription 


167 | 


635 
In what caſes the heir ſhall be in bj 


Heir may be declared againſt as aſſignee 


To what amount he ſhall recover . 


10 


Health. 
If any perſon ſuſtains an injury in bit 
health or conſtitution from the 
negle& of his ſurgeon or apothe. 
cary, caſe will lie for the injury 5. 60 
Or if his health is impaired from noi. 


ſome ſmells in his neighbourhood 
5 5 ib. 
Hearſay 


| | a 8 
Good evidence of the death of 15. 
tions | 


pauper Os 0s Een NO 
Good evidence of what is parcel or no: 


parcel 783 
ib. 


| _ 
Liable to debt on a bond of his au- 
ceſtor 199 
How ſuch bond ſhould be declared cn 
| | 216 


he had no aſſets 
Should be charged as lineal or col. 
lateral heir, according as he is . 
Aliter when the declaration is by an 
executor or adminiſtrator 217 
How the heir is to plead riens per dj 
cent under ſtat. 3& 4 V. & u. 
c. 14. 8 24] 
What he may give in evidence under 
riens fer diſcent | 243 
How to ſue heir and deviſe jointly . 


Ir 


deſcent th, 

| | 00 

In what caſes the heir may ſue on a co. 
venant | | | 293 
The heir may recover for a damage 
done to the premiſes in his ancetiors 
time ib 


If a perſon claims in ejectment 2s hcl 
at law, he muſt prove a regular pe. 
digree | ; : 467 
The heir apparent may be a witnels10 
prove a title to land, but a perſon in 
remainder cannot e 


gt” 3 
Herald's books are good evidence 
prove a pedigres is 


Ia . 
lie 
When 


re 


Whe 


AN INDEX OF THE PRINCIPAL MATTERS, 835 


Hieriot. 


1 avowry for an heriot ſhould ſtate it 


as the beſt beaſt, or ſuch page 370 
Difference in taking for an heriot ſer- 
vice Or Beriot cuſtom 371 


Hiſtory. 


A general hiſtory of the kingdom is 
_ OT. 


$008 evidence 


Eee | 


Appropriating land to an highway, the 


property of the ſoil ſtill remains in 
the owner | 390 


If an highway is impaſſable, a paſſen- 


ger may juſtify going c on the adjoin- 


ing land 401 
Aliter of a private way ib, 
Ejetment will lie for land which is 

part of an N — 428 

E Hire. By 


If a thing hired out be loſt without 


fault, the hirer is not liable 625 


Vid. Bailment. 


Hundred. 
In an adion againſt the hundred, on 
the ſtat, of Winton, the inhabitants 


may be witneſſes 5 712 
do may che party himſelf Ing 
Hunting. | 


How far a perſon may juſtify going on 


the lands of eber in a of 


game | | 399 
Haba and WW, ife. 
Vid. Baron and Feme. 


I 


Impriſoument. | 
lu what caſes falſe impriſonment will 
lie 326 
When perſons liable are not to 0 ar- 
reſted | my 
Vid. Arreſt. 


When the proceſs is void 328 
Vhere it is irregular or informal 329 
Or where filled up without proper au- 

Aale 3 


Or where the court or magiſlrate ex- 
ceeds, or have no juriſdiction, in all 
_ theſe caſes falſe impriſonment 2. 331 
Falſe impriſonment lies for a ſubſe- 
quent oppreſſion or cruelty, though 
the firſt arreſt was lawful 332 


Falſe impriſonment, where the impri- 


ſonment has been by procurement 
of another perſon 333 
For impriſonment in a foreign e 


All perſons muſt be impriſoned i in the 


common gaol | ib, 


Will not lie for taking the mariners of 


a ſhip as a prize, though the Admi- 
ralty afterwards find her not to ws a 


prize 335 
What the plaintiff can give in evidenc 
in this action ib. 


When this action is brought againſt 
many, they may ſever 1 in their de- 
fence 336 

In juſtifying under proceſs of court, 


What mutt be ſhewn | ib. 

What damages can be given, and how 

the jury may ſever them 55 
Indemnity. 


A perſon induced ignorahtly to act 
illegally by another, may recover 
againſt him on his promiſe to indem- 

_ hify 9i 

What is a gobd plea to a bond of in- 
demnity | 232 

| TediBimnt: = 

If a defendant to an inditment for an 
aſſault has confeſſed it, he cannot 
afterwards plead not guilty to an ac- 

tion for the ſame aſſault 317 

A conviction on an indictment cannot 
be given in eyidence on an action for 
the ſame aſſault 320 


For What indictments, if groundleſs, 


an action for malicious proſecution 
nn 28 


The indictment need not be found or 


proſecuted to ſupport the action 18. 
Expence alone is a good ground to 
ſupport an action for malicious pro- 
ſecution ib. 


How an indidment for a conſpiracy 


differs from an aQion 530 
An indictment mult be decided before 
an action will lie for preferring it 531 
Where the indictment was for felony, 
a copy of it muſt b granted, in or- 


8 der 


336 


der to ſupport an aQfon for malicious 
page 53 n 


proſecution ee 
Aliter if for a miſdemeanor 
What evidence of acquittal on - 

indictment is neceſſary in an action 

for malicious proſecution 5 


If the indictment has been found 4 | 


the grand jury, it is a ſufficient juſti- 
fication to defendant 536 


In what caſes of indictments a party 
711 


Intereſted may be a witneſs 


Def ant. 
Money paid for a debt contracted du- 


ring infancy, and not for neceſſaries, 
is not recoverable back in aſſumpſit 


Bees 96 
In an action againſt an infant, a count 
in the declaration for an account 


ſtated is bad 137 


Infants during minority may bring ac- 


tions by their guardians 149 


Infancy may be given in evidence un- 


der the general iſſue of on af/et 
161 

To what demands only infants are li- 
able 5 tb. 
What are neceſſaries to an . ib. 
What is for the benefit of an infant's 
eſtate ſhall be deemed neceſſary 162 
One cannot lend an infant money even 
to pay for neceſſaries 16. 


An infant is not liable for goods fur- 


niſhed to him in the way of his 
trade 16. 
An infant not liable even for neceſſa- 
ries, while he is / poteftate parentis 


163 
Nor mall the father be liable to an ex- 


travagant extent . 


A tradeſman is bound to inquire into 
the circumſtances of an infant to 


whom he gives credit 1b. 


May bind himſelf by a promiſe after 


his coming of age 18. 
In ſuch caſe he muſt be charged on the 


ſimple contract 164 


Proof of nonage lies on the infant ib. 


An infant may bind himſelf by bond 


for neceſlaries | ib, 
But it muſt be for the exact amount, 
not with a penalty 16. 


All undertakings to an infant for his 


benefit are good 165 
What bonds of an infant are wood and 


f my good 173 
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How far infancy is pleadable to debt 


for rent Piuage 236 
Infancy is a good plea in an action of 
covenant 30 


Under what circumſlances an 1 
may maintain an ejectment 439 
The will of an infant is void unless 
publiſhed after full age 475 
The day of birth ſhall be excluſive ;4, 
By cuſtom an infant may make a will 
ib. 

For a debt contracted during infancy, 
one cannot be a bankrupt 562 
Infants, in what caſes they can be Wit- 
neſſes | 726 

Vid. Executor, | 


Tunterper 


Cannot as fack be a bankrupt 5 
Has a lien vpon gods or cattle leſt at 


his inn 684 
But only while they remain in hispoſ. 
ſeſſion ih, 


Cannot fell them except by the cat 
of London or Exeter 

Innkeepers liable for the goods 0 
gueſts in their inns e 

But it muſt be a common inn ih, 

The perſon whoſe goods are loſt mul 
be a traveller or gueſt, and — 
as ſuch 


. The loſs muſt be occaſioned by the 4 


or neglect of the innkeeper or bi 
ſervants 


| Ul 
The innkeeper is only liable for goots 


loſt while within his houſe th, 


Where the innkeeper has no proft 


from the gueſt or his goods, he is not 
liable ib, 
It is no excuſe foe the innkeeper thi! 
when the goods were loſt he was ſck, 


and of nonſane memory 62 
Liable for goods or choſes in ation 


but not perſonal injuries to the got 

I 
Maſter may maintain an action for his 
goods loſt by a ſervant at an ion #. 
If an innkeeper refuſes to admit a in- 
veller, he is liable in an action 01 
the caſe h. 


Inquiry. 

In aſſumpſit on a ſale of goods on! 
writ of inquiry, defendant ſhall oot 
be allowed to go into evidence * 
fraud i in che ſale 5 


— — 
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ta a writ of inquiry on a promiſſory * (cf payment be paſt, but aſſump- 
fit v . 


© pote or bill of cxchange, what moſt ill page 206 
be proved 3 a — | | Taſurance, © 
i | u * 1 5 
12 now de 29; r mb „. wa e wy gene 
6 q ja f 3 | ; 0 Ys 2. © 37. | 
| - -4 _ e nr ogy A _—_— N 23 not veſted in 
. 408 „n poſſeſſion, is inſurable ibs 
2 _ the intervention of a — What o_ inſured 1s 7. to prove in 
„0 3 the caſe of a valued policy 15. | 
If a benz, between the obtaining of What ſhall make a policy void on the 
interlocutory Judgmeat and eure round of t in 63 
the wr 0 of ee : eee on - Policies on foreign ſhips not within the 
Fopts the Wr ay U * 44 5 ſtatute . : 15. 
his name What muſt be proved in ſuch caſe 16. 


In what caſes a writ of inquiry will be bags” . 
„ . Enemies property cannot be 8 


When the defendant is a foreigner, u z e 3 4 
not neceſſary to have a jury per ma- The inſurance ſhould be in direct 25 wy | 
ertatem lingue 5 8 Contingent advantages not inſurable 

Vid. Ct. 5 N | 63 

What damages may be given on a pro- The policy muſt be on goods Which 

reſted bill of exchange on a writ of may be lawfully exported or im- 


inquiry | 190 ported Ce ib. 
In what caſes on a writ of inquiry the The policy muſt expres the intereſt in 

plaintiff ſhall have intereſt ib. direct terms 5 64 
What notice is neceſſary of executing a What policies are good under ſtat. 

writ of inquiry  _ . 14 Geo; 4» 5 | 73. 
How the notice ſhould be 171 A policy on the ſex of a perſon is void t 


If plaintiff in replevin 1s nonſuited, | 5 7 75. 
defendant making a ſuggeſtion in An executor in truſt has ſuch an intereſt 


nature of an avowry, ſhall have a that he may inſure in his own pame 
_ writ of inquiry to aſcertain the rent, the life of the grantor of an annuity 
damages, &c. | 376 to his telktator | ib. 
What in ſuch caſe may be recovered Under the terms goods, ſpecie, and ef- 
under a writ of inquiry ib, fects, the party may recover reſpon- 
If plaintiff is nonſuited after avowry, des tia intereſt 65 
defendant cannot have a writ of in- Re-afſurance when lawful ib. 
quiry ** Double inſurance What ib. 


| | co” BET | 
How a writ of inquiry in replevin ſhall How a double inſurer muſt ſue 1b. 
be executed 5 378 Statute forbidding re- aſſurance, ex- 
85 You tends to foreign as well as Britiſh 
Tnſolvent. | 


. 2 ſhips 66 

Note given to induce a creditor to ſign Premium on an. illegal inſurance not 

a compoſition deed of an inſolvent, recoverable back again ib. 

1 is void 8 | 5.97 How policies are to be made on bot- 

bu How defendant is to plead a diſcharge tomry or reſ pondentia under the ſtat. 
ib. under the inſolvent debtors' act 166 19 Gyo. 2. c. 37. 65 
in What ſuch acts uſually enat 244 Ic muſt be ſpecifi-d in the policy that 
n 00 How they are to be conſtrued 245 it is botcomry or reſpondentia 16. 
ib. What debts are thereby diſcharged 16. How policies are to be underwritten 


How to be pleaded to an action of debt under ſtat. 2 5 Geo. 3. c. 44. 66 
ib. What intereſt the inſured muſt have at 


on To what the certificate is evidence ib, the time of the loſs | jb. 
E | a a. What policies on loſſes of ſlaves are 
ce of Inflalment Vid. Bond. good under ſtat. 30 & 34 Geo. 3. 16. 
17 Debt will not lie on a promiſſory note, Tue deſtination of the ſhip muſt be 


ls payable by inſtalments, till the laſt amengioned 16. 


338 N 
An inſurance on goods on board a ſhip 


hs — 


or ſhip generally, without mention- 
— the ſhip or captain's name, is 


page 66 


8 
In the caſe of gaming or wagering How the act of the inſured ſhall A 4 


policies, the inſured cannot recover 
back the premium ib. 


All policies made by two or more per- 


ſons, though underwrote in the 
name of one of them, except the two 
corporations eſtzbliſhed by 6 Gee. 2 


are void 


7 
What ſhall avoid a policy by matter 


Previous to the making of the policy 
4 


How the repreſentation is to be taken 


on a policy | ib. 
Falſe repreſentation ſhall avoid a paliey 
"os 

The repreſentation muſt be a poſitive 
aſſertion | | ib, 
Muſt be material, and at the ſame time 
falſe | 1. 
How the conſtruction of the repreſent- 
ation is to be taken 68 


How a warranty differs from a repre- 


ſentation 


20. 
How a warranty is to be taken 156. 


What ſhall be deemed a warranty 16. 


What ſhall diſcharge a warranty 69 
How a warranty is to be taken as againſt 

the inſured | . 
How againſt the inſurers 71 
Meaning of failing with convoy #70 


a How far a concealment of circum- 


ftances ſhall avoid a policy 71 


What ſhall amount to a concealment. 


of aircumſtances 


| , ; 12» 73 
What circumſtances the inſured ſhould 


make known to the underwriters 72 
What the underwriter is bound to 
know 0 7 


| How far the courſe of trade ſhall FA | 


vern the conſtruction of policies 76. 
Of ſeaworthineſs 74 
How a policy ſhall be avoided by mat- 

ter ſubſequent to the making of 5 

5 TY 


How far deviation ſhall avoid a policy 


[4 


An intention to deviate will not avoid . 


a policy 75 
The policy is only diſcharged ſrom the 
time of the deviation ib, 
A ſhip muſt aQually proceed upon the 


voyage inſured, being in the track 


of it ts not ſufficient ib, 


AN INDEX OF THE PRINCIPAL MATTERS. 


Where loſſes are adjuſted, what co0- 


What deviations are lawful page 1; 

Loſſes not within the letter of the 

licy covered by it, where the uſage 
of trade allows it 


the policy | iz. 
Of total, partial, and average loſſes 80 
Conſtructions on the terms of policies 
J 
In what caſes the inſured may abaadon 
| 80 

In what caſes capture by the eneny 
ſhall be conſidered as giving the par. 
ties a right to abandon zz. 
At what time the loſs muſt bappen to 
charge the inſurer . 
To what loſſes only he is liable #, 


What ſhall diſcharge the inſurer 8: 


By what rule loſſes are ſettled on a va. 
lued policy th 


clufive evidence againſt the inſureris, 
What loſſes are within the terms of the 


policy | 83 
Of loſles by perils of the ſea ih, 
Of loſſes by capture . 
Of loſſes by the detention of princes or 
people . „„ 
Of loſſes by barratry 8 
What is barratry in the maſter z 
What is neceſſary to conſtitute — 

HD 
Of apportionment and return of pre- 
mium 84 
In what caſes the premium may be 


apportioned 84, 85 
What proof of a loſs is ſufficient, and 
what is evidence of intereſt and loſs 
. 144 
Plaintiff may declare for a total, but 
reeover for a partial loſs 109 


Action on the caſe lies for not procuring 


an inſurance 
In what caſes the merchant ſhall not be 
— 634 
How far one underwriter may be 3 
witneſs for another 705 
What is proof of intereſt 776 


Intereſt. _ 
In what caſes intereſt ſhall be give?" 
damages on a wr of inquiry 17? 


. Inventory 
Of an executor or adminiſtrator, _ 
far jt is evidence * 
N Faint 


: Of; joint and ſeveral notes 
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J 
7 and ſeveral. 


page 61 
In aſſumpſit againit ſeveral, a joint 


debt or contract muſt be proved 140 
In the caſe of a joint and ſeveral note, 


payment of intereſt by one ſhall pre- 
vent the ſtatute of limitations from 
running in favour of the others 1 52 


Vid. Partners. 


Joint bonds, how they muſt be ſued 


246 
If one only i is ſued, he mult plead a 


abatement 
In bonds made to more than one, all 
muſt join in the action 247 


If there is judgment againſt two, and 
one dies, platotiff may have execu- 


tion againit the other 265 
How joint and ſeveral covenants are to 
be conſtrued _ 287 
Where joint covenaats are to be taken 
ſeparately 288 


In j.int and ſeveral covenants, how a 


breach may be aſſigned #6, 
In joint and ſeveral covenants defea- 
lance to one 1s a defeaſance to all 


* 14. BÞs 
If a battery has been done by ſeveral, 
the action may be brought either 


an or ſeverally | 317 


Foint-tenants. 


Joint- tenants cannot deviſe by will dur- 


ing the continuance of their eſtate 476 
| Vid. Tenant. 


Journals. 


Of 4 lords and commons in ll - 


"INS 
"Fade, 


No aQion will lie againſt a judge of a 


court of record for any thing done 
in execution of bis office, or for any 


miſtake of judgment Ls 2 


Judęg ment. 


1 judgment in one perſonal action is a 


good bar to another action for the 
ſame cauſe 165 


But the cauſe of action muſt be Aae wy 


to be the ſame ib, 
Debt lies on a Judgment of the ſupe- 


rior court 


| 196 
Debt will lie on a j judgment for the re- 


maindler of the ſum . after | 
part levied page 196 


But the judgment muſt be entire and 5 


diſcharged ib. 
Debt lies on a judgment of a foreign 
court 197 


But it muſt not be declared upon as 


matter of record, but as a ſimple 


contract debt | "/ 
Debt will lie for a ſum recovered in a 
court baron . 
How to declare in debt on a judgment 
214, 215 
Nel ria record is the proper plea to debt 
on a judgment 236 
One judgment may be ſet off againſt 
another 240 


Goods ſeized under a jadgment or ex- 
| ecution, cannot be replevied 372 


If a judgment has been vacated and re- 


ſtitution of goods awarded, treſpaſs 
lies againſt the plaintiff in the action 


Aliter if the judgment has been TRE. + 


for error ib. 

The caſual ejector cannot confeſs a 
Judgment | 491 
Vid. Error. | | 

Judgment in trover muſt always be for 
damages 5 598 

How far evidence 739 

How go in evidence ib, 

 Tariſdiation. 


A juſtification under a proceſs of courts 


of limited juriſdiction ſhould ſhew 
the extent of their juriſdiction 336 


Fuſtice of Peace 


| May plead the general iſſue, and give 


the ſpecial matter in evidence on 
actions of aſſault 320 
What coſts they ſhall have if the plain- 
tiff diſcontinues, or is nonſuit 325 
Actions againſt them muſt be laid in 
the proper county 338 


No aQion ſhall be brought againſt him 


without notice, and he may _— 


_ amends 
Action muſt be brought within fix 
months after the offence done 339 


How a conſtable may juſtify under the 
warrant of a juſtice of peace 340 
How a juſtice of peace may plead tender 


of amends | 206 
| Statut 


Rez. 


840 


Statute only extends to what is done 


in execution of his office page 206 


He 1s obliged to ſhew the regularity of 
5 5 


his proceedings | ib. 
May iſſue a warrant of diſtreſs and ſale 
within four days, by ſtat. 27 Geo. 2. 
c. 20. | 394 


Shall have double coſts in actions of 


treſpaſs brought againſt him 425 
"Treſpaſs on the caſe will not lie agaic it 
a juſtice of peace for committing a 
perſon to priſon; it ſhould be treſpaſs 
Vi et armis | 0 
If a juſtice of peace refuſes or obſtruct; 
| wr by he is liable to an action on the 
caſe 


fuſes to take his depoſitions in order 
to charge the hundred, he is in like 
manner liable | 


Tuſtification. 

_ Juſtification of a battery muſt be always 
proved, and cannot be given in evi- 
dence on the general iſſue 317 

How it is to be pleaded 
Juſtification under returnable proceſs, 
mult chew that it was returned 337 
What plea in juſtification is good in 
replevin 352 
How a juſtification differs from an 
avowry | ib, 
The ſheriff may juſtify the taking of 
goods in treſpaſs, by ſhewing his 
writ 11 
How the officer muſt juſtify . 
Plaintiff or a ſtranger in treſpaſs againſt 
them, muſt ſhew a judgment 412 
Juſtification under courts of inferior 
juriſdiction muſt ſhew the extent of 
the juriſdiction, how far in the caſe 
of an officer or a ſtranger ib, 


Juſtification by a bailiff of an inferior 


court for amercement, what it muſt 
ſhew I 
He who comes in aid of an officer may 
juſtify # ib, 
What are good juſtifications in treſpaſs 
1 : 413, & /eq. 
If a juſtification is local, it ſhould tra- 
verſe the place laid by the other 
part 414 


rty | 5 R 
So where the juſtification varies the 


manner of the traverſe, it ſhould 
' conclude with a traverſe tb. 
Defendant may plead two matters in 


Juſtification 
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The king's execution ſhall have placy 


| 618 
So where a perſon is robbed, and he re- 


16 
1 * 5 
The words conceſſi & demi in a leaſe, 


y Leſſee for life or years may have treſ. 
5 


All leaſes at will are now conſtrued as 


How far the cuſtom of the country fl! 


416 


| King. | Pg 

Replevin will not lie againſt the king, 

nor for things taken by his authority 

Page 37; 

of a ſubject's, if his ſuit was com. 

menced any time preceding the judg- 
ment =; | 


The king is not bound by any of 5 


ſtatutes of bankrupt $74 
E L 
| Leaſe, 
If a leaſe is made by an attorney, how 


1t ſhould be executed 259 


import a covenant in law that leſſor 
has a title . 268 
5 Vid. Kent. | 


paſs for cutting trees growing on the 
land | | 384 
In what caſe leſſee for years is liable in 
treſpaſs for cutting trees 400 
Treſpaſs will not he if the trees were 
ſpoiled by leſſee's cattle ib, 
Leaſe void under ſtat. leſſee, if evicted, 
cannot maintain an ejectment 456 
Where the plaintiff's title in ejectment 
is under an old leaſe and many 
aſſign ments, he need not prove all 
the aſſignments after poſſeſſion bas 
been long acquieſced in 459 


from year to year - 460 
control that conſtruction it, 
In ſuch leaſe ſix months notice to qui: 
muſt be given il 
And muſt end with the year 46 
What form of notice is good 46: 
What ſhall be a waiver of notice 46; 
Where a leaſe is void, nothing implied 
ſhall give it confirmation 4 
Where a leaſe is voidable, what ach 
confirm or avoid it 46; 
Differences in the caſes of leaſes for 
life or years 0 
Leflee for years may maintain trove! 
for the timber of an houſe blo#! 
down, though it belongs to him v0 
has the reverſion = 5 
| ; 
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What things or fixtures may be re- 
moved by leſſee after the determina- 
tion of his term 


him in reverſion from coming on the 


lands to ſee waſte e 2 
| 4g Ledger. | 
Ledger- book of the ordinary, in what 
caſes it is evidence _ 761 
Legacy. | 


Aſſumpſit lies againſt an executor or 
adminiſtrator for a legacy, if he has 


aſſets and has himſelf promiſed 86 
A legacy left to a bankrupt after his 


certificate ſigned by his creditors, 


and the commiſſioners, but before its 


allowance by the chancellor, belongs 
to the aſſignees | 


| Letters. | 


The poſtmaſter is obliged to deliver 


letters within the limits of the poſt- 
town 623 


Poltmaſters-general are not carriers 


within the cuſtom, ſo as to be ſub- 
jet to loſſes of bills, &c. out of 
letters - © -- ST 624 


Letters written not evidence when the 


party can himſelf be called 780 


Lewvari Facias. 
Vid. Fieri Faciar. 


8 | Libel. | : 
The rules as to ſlanderous words, apply 
to libels _ 504 
What publications ſhall not be deemed 
libels BED. 2 


The names of perſons need not K-44, 
out at length | 506 


_ libels againſt the dead are puniſh- 
= | Es | O 
What writings of public evil S 
are actionable | — 388 
A fair report in a newſpaper of what 
paſſed in court on a cauſe, is not a 
libel —— . 
A fair comment in a newſpaper on any 
public amuſement, or any public 
performer, is not a libel 509 
Nor will an action lie by the proprie- 


tors of a place of public amuſement 


on the ground that a performer, bein g 
libelled, was thereby prevented from 
appearing ib, 


page 594 
| Caſe lies againſt leſſee for odſtructing 


11g 
For an eſcape from a bailiff of a liberty 


For repairs done to a ſhip in England, 


But the uſage of trade may give a ge- 


Cenſures paſſes by ſectaries on perſons 
of their own ſe, not libels page 508 
Rules adopted by the courts in granting 

information for libels ; | 


e 2 
It is eſſential to a libel that it be pub- 


: liſhed 13. 


But writing a libel is ſufficient 510 
Selling a libel in a ſhop is a ſufficieng 


publication | ib. 

How a libel may be publiſhed 16. 

What is a libel fine /criptis, and how it 
muſt be proved 511 


Vid. Declaration, Plea, Evidence, Slau- . 


der, Verdis, Judgment and Cofts. 


8 | Liberty. | | 
How the ſheriff is to proceed to make 
replevin in a liberty s 49 


| | 349 
If a bailiff of a liberty brings a priſoner 
out of his liberty, it is an eſcape 608 


the ſheriff is not anſwerable ib, 


| 2 | 
A factor has a lien on goods conſigned 
to him for the balance of a general 

Account | | 108 


there is no lien againſt the ſhip 111 
Where a party has a lien by law on 
goods, he is not liable to an action 
of trover 581 
In what caſes liens are allowed 582 


A factor has a lien on goods conſigued 


to nim for the balance of a general 
account, or for money advanced 16. 
Bankers have a lien on bills, &c. for 
the balance of a general account 


* ib, | 


So has a wharfioger on goods brought | 


to his wharf ibs 


ManufaQrers have only a lien for the 


work done to the goods themſelves 


7 3. 


neral lien 1 ib. 
A pawn gives of itſelf a lien 583 
But not beyond the pawner's intereſt 76, 
An innkeeper has a lien on the horſes 
for goods brought to his inn 584 
But he cannot ſell, Vid. Innkeeper. 
Carriers have a lien on goods for their 
But a carrier or warehouſe-man has 
no lien for booking or warehouſe- _ 
room, if they have been removed by 
the owner immediately from the 
waggon | | 585 
Es Ee3- An 


342 


An attorney has a lien on the papers 
of his client | 

But a elerk in court has not 5 

Liens are only admitted for the benefit 
of trade ib. 

Wherever there is an agreement to pay, 
there is no lien Ty 


Lights. 
Onſe lies for obſtructing them 
Vid. Nuiſance. 


Limitations, Statute of. 

The ſtatute of limitations muſt always 
be pleaded in aſſumpſit 147 
Six years is the limitation of actions 
of aſſumpſit 148 
Againſt what demands it runs 
Accounts current among merchants, 
how far accepted | ib. 
How far the rights of infants, ſemes 
covert, perſons inſane, or beyond 
ſeas, are ſaved 149 
Where the action is joint, if any of the 
partners reſide in England, the ſta- 
tute will attach ib, 
Plaintiff is not barred by reaſon of his 
own, or of the defendant's abſence 
beyond ſeas N 1k. 
What ſhall be deemed abſence beyond 
ſeas | ib. 
How far an executor is bound by the 
ſtatute | 150 
Where money has been paid under a 


635 


miſtake, or for a conſideration which 


happens to fail when the ſtatute be- 
gins to run 1k. 
What ſhall prevent the ſtatute from at- 
tac ling | 
What kind of promiſe or acknowledg- 


ment of the debt ſhall prevent the 


ſtatute from being a bar ib, 
Suing out what proceſs ſhall prevent 
the ſtatute 152 
How the proceſs muſt be continued 154 
Plaint:ﬀf ſhall not be barred by any fic- 
tioo of reference to the firſt day of 
term | he 7 
To prove the ſuing out of a writ in or- 
der to prevent the ſtatute from at- 
taching, the writ itſelf muſt be pro- 
duced | 2 155 
In caſe of judgment being arreſted or 
reverſed, plaintiff may bring a new 
action within the year 156 
Where the cauſe of action ariſes from 
an executory contract, how the ſta- 
tute is to be pleaded 
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Twenty years non-payment of intereſt 
Vage 555 
1 


What ſhall prevent the limitations from 


Nor to debt on matters of record 13. 
A debt barred by the ſtatute of limit. 
ations cannot be ſet off 239 


I 


73 


Action for ſlander muſt be commenced 


Debt barred by theſtatute of limitations 


. 


is a limitation to a bond page 226 
This plea ſhould be taken ſtrilly 3, 


taking place 227 
The ſtatute of limitation extends not 
to debt reſerved by indenture 236 


The ſtatute may be given in evidence on 
nil debet pleaded to d-bt for rent 262 


Actions of aſſault muſt be ſued within 


four years 319 
So muſt aQions of falſe impriſonment 
| : ; 3 8 
Actions againſt juſtices of the peace 2 
conſtables muſt be brought within 
fix months aſter the offence 4339 
Actions of replevin muſt be brought 
within ſix years, (tat. 21 Jac. I. c. 16, 

n | | +5 
Actions againſt officers of the revenue 
muſt be brought within three months 


Actionsof treſpaſs muſt be brought 5 
in ſix years, ſtat. 21 Zac. 1. c. 16. 416 
No entry can be made but within 
twenty years, ſtat. 21 Fac. and ſo no 
ejectment maintained 432 
| Vid. E;eament. | 
In the caſe of a fine, five years is a com- 
- plete bar 450 
How the ſaving of the rights of infants, 
Kc. have been conſtrued th, 
An actual entry is neceſſary to prevent 
the running of the ſtatute of limita- 
tions Re > 431 
And where an entry has been made, an 
action muſt be commenced within 
one year, fiat. 4 Ann. c. 16. ib. 
within two years, ſtat. 21 Zac, 1.c.16, 
1 — 3 
Extends not to ſcandal. magnatum ib. 
Nor where the ſpecial damage is the 
giſt of the action, nor when the 2c- 
tion 1s for ſlander of title ih. 
good to ſupport a commiſſion of 
bankrupt 5 
Actions of trover muſt be brought with - 
in ſix years 8 595 
From what time the ſtatute begins 10 
run 0 ih, 
In this plea the day of ſuing out the 
writ ſhould be ſhewn — & . 
| | Liu 


| Livery Stable, 
A livery ſtable keeper has no lien on 
horſes, as an innkeeper has page 584 
Loan. | 


If goods or living things be lent, they 


muſt be uſed to the purpoſe for 


which they were lent; or if loſt, the 
perſon ſhall be liable 626 


London. 


By the cuſtom of London, a married 


woman who trades is ſuable as a 
feme ſole bn 
A feme ſole can only ſue in the courts 
of the city of London, not in the 
| courts above under cuſtom 


attorney ib 


| By the cuſtom, ſimple contract debts 


from one trader to another rank as 
ſpecialty 


= DON 
An apprentice may be aſſigned in Lon- 


dun, but the aſſignee cannot main- 


tain covenant on the indenture of 
_ apprenticeſhip 294 
Feme covert trading ſeparately from 
her huſband, by the cuſtom of Lon- 
don, may be a bankrupt 551 


Copies of the city books evidence as co 


boundaries 783 


Lottery. 

Bills and money embezzled by a clerk 
and paid away in illegal inſurances 
in the lottery, may be recovered in 
aſſumpſit by the maſter 

Money paid for illegal inſurance in the 
lottery, in what caſes recoverable ib. 

If a lottery-office keeper pays money 
on account of an illegal policy in 


the lottery, he ſhall not be allowed 
to recover it back | 


© 
| How a party ſhould declare under the 


lottery act 139 
| Lunatic 5 

ls liable in treſpaſs for injuries to the 
lands or property of another 399 


Committee of a lunatic cannot make 
leaſes, nor maintain ejectment 438 
What defe& of underſtanding ſhall in- 
capacitate a man from making a 
: | 476 


will 


..”. 1 S00-- 
She cannot give a bond and warrant of 
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| | Malicious Perſecution 
Will not lie for a groundleſs civil ac- 


tion page 525 
Unleſs for ſuing out a writ without 
any cauſe of action, or for the purpoſe. 
of holding one to exceſſive bail 16. 
Of if a ſtranger ſues out a writ without 
the privity of the real creditor 525 


Malicious proſecution lies for ſuing a 


perſon in a court not poſſeſſing ju- 


riſdiction, knowingly ib, 
But the court muſt want original juriſ- 
dition ib. 


So it will lie if the action is brought 
in the proper court without any 
| ground, and that known to plaintiff 
imſelf 527 
So for ſuing in the ſpiritual court with- 
out giving the party notice ib. 
Any groundleſs proceeding ſhall be a 
foundation of this action —_— 


* But the firſt ſuit muſt be decided before 


this action will lie | ib. 
For maliciouſly preferring an inform- 
ation or indictment, this action will 
lie 3 528 
For what indĩctment it will lie 16. 
Though the indictment is bad or found 
ignoramus, this action will lie 16. 
So expence alone will ſapport it 16. 


Malice and want of a probable cauſe 


muſt concur to ſupport this action 


4 Sz 29 
But one may be inferred from 2 
other _ 
What is a probable cauſe is matter for 
the court to decide on, not for the 
jury | ib. 
Vid. Conſpiracy, Declaration, Plea. 


In malicious proſecution for an indit- 
ment for felony, the court muſt grant 
a a copy of the indictment, which muſt 

be given in evidence 534 

But where the indictment was for a 

miſdemeanor it is not neceſſary 16, 


Vid. Evidence and Damages. 


| 5 Mandamus.. 


For what the court will grant a mon- 
damus | 661 


For what the court will sot grant a 


_ mandamus = | 66 
5 | bFeq In 
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In what cafes the court will not grant 
a mandamus in the firſt inſtance 

| page 696 

In applying for a mandamus what the 


party muſt ſhew to the court, in order 
to entitle him | 669 


In what caſes the court will grant a 
concurrent mandamus 671 
To whom the writis to be directed 672 


What the body of the writ ſhould con- 


- tain 674 

Of the ſervice of the mandamus 675 
| £4 Vid. Corporation. | 
Who ſhould make the return of a man- 
damus 681 


What the return ſhould contain, and 


what is a good one 682 
When the return ſhould be made 685 
How to proceed in caſe of a falſe return 


iD. 
How under ſtat. 9 Aun. c. 20, 686 


| Manor. | : 
Ejectment will lie for a manor 428 
How to be brought ib. 


Lord of a manor may have trover for 
an eſtray, or for wreck before the 


year and day expired 577 
Vid. Cuſtom. e 


Mani facturers 


Have no lien for work done, except on 
the goods themſelves 582 


But the uſage of trade may give a ge- 
neral lien FFF 
| Market. 


| Where ſtallage and pickage are due in 


markets and fairs 389 
Treſpaſs lies for erecting a ſtall in a 
market without leave of the owner 
of the ſoil | . 
Every ſhop in London is a market overt 
for the ſale of goods which are the 


trade of that ſhop — > | 
| - Vid. Fair. | 


Marriage. | | 


What promiſes in confideration of mar- 


riage are within the ſtatute of frauds 

. 102 
Bonds in reſtraint of marriage are void 
. Fo 183 


Bonds given to procure a marriage, gr 
in the nature of marriage-brokage 


bonds, are void 
Bond conditioning to marry, 
disjunctive, when ſuable 


page 18, 
or in the 
210 


What marriages only are good under 


the marriage act, flat. 26 Ge. 2. 


c. 33 


This ad does not extend to marriages 


in Scotland 


Nor the clauſe reſpecting perſons under 


age 


8 
Ho far cohabitation is evidence 1, 
Sentence of divorce in a jaQitation. 


ſuit, concluſive evidence 


Vid. Baſtard. 


How far the ſentence of the 


481 
ib 


ib. 


ib. 


How far the clauſe reſpecting witneſſe; 
ſhall affect the marriage 


482 


eccleſiaſ. 


tical court is ſufficient evidence in 


caſes of marriage 


75 


- Maſter and Servant. 
How far the maſter is liable for debts 


contracted by his ſervant 
'The ſervant is not liable for 


114 
debts for 


goods furniſhed on account of the 


maſter 
The maſter not liable whe 


WOES 
re he ha 


given money to the ſervant who haz 


miſapplied it 


A maſter cannot juſtify an 
defence of his ſervant 


Il 
aſſault in 


| | 314 
A maſter may reaſonably correct his 


ſervant or apprentice 


How a ſervant muſt plead to 


in defence of his maſter 


+: 
an aſſault 
316 


T rover lies againſt the maſter for good 


delivered to a ſervant in the way of 


his trade 95 


So it will lie againſt the ſervant him- 


_ ſelf | 
The maſter is liable to an 


580 


il. 
action on 


the caſe for an jajury done by " 
5 70. 


ſervant | 


But it muſt be a negligent or involun- 


tary act, not a wilful one 


the act 


vant of another 
But the perſon muſt haye n 
he was his ſervant 


Caſe will not lie againſt a ſteward of 
manager unleſs he has himſelf done 


# 


Caſe lies for inveigling away the w 
4 


otice ” 


'Thougi 


ject the party to an action ib. 
What ſhall exempt the ſecond maſter 
from an action at the ſuit of the firſt 


A public performer is not a ſervant of | 


that deſcription that an action will 


lie at the ſuit of the maſter for beat- 


ing him ; | 1 1b. 
Where a ſervant is bound to ſerve un- 
der a penalty, if the penalty is re- 
covered no other action lies 18. 
For any injury to a ſervant by which 


the maſter loſes the benefit of his 


labour, an action will lie 13. 


In actions againſt the maſter for injuries 
done by the ſervant, he is an inad- 


miſſible witneſs without a releaſe 657 Mortgagee is not ſuable as aſſignee 


Aliter where the action is by the maſter 


for an injury done to the ſervant. 


5 292 
650 Though the mortagor has been in — 


V id. Declaration in Caſe. 


Mayhem. 


What is e gr2 
Mayhem may be juſtified by an officer 


_ executing the ſentence of a court 
martial : 


3314 
Cannot be juſtified by a ſmall aſſault 
3% 


Under what circumſtances of mayhem 
the court will increaſe the damages 
on a yiew | — :  þ 


Covenant not to plough meadow, how 
conſtructed —L | 


| | 279 
How to uſe the land in a huſbandlike 
ane . 


= Merchant. = 
How far merchants accounts current 


are within the ſtatute of limitations 
| 151 | 


ED. — Co 
If a perſon is enticled by preſcription 
to have all the corn of a manor 


ground at his mill, caſe lies for 


carrying it elſewhere 646 
t ſetting up a new mill or ſchool near 


another is not actionable, though it 


draws away the buſineſs of the old 


642 


it | 
Mortgagee who had never been in poſ- 
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Though the ſervant left his place, the 

action equally lies „ 
A journey man is a ſervant ſo as to ſub- 


©. Mi 
Of a ſtatute, where it is the ground of 
the action, is fatal page 134 


Of a leaſe or demiſe, is fatal 222 


In covenant, miſrecital of the eſtate om 
which the covenant is placed is error 


3 Money. 
Money lent and advanced, how it is ta 
be declared on 134 
In caſe of a tender, it muſt be paid in- 
to court in 159 
In a general action of covenant, money 
cannot be paid into court 310 
| Vid. Payment. | | 
Mortgage. 


where he has never been in poſſeſ- 
ſion | 


ſeſſion for twenty years, yet may the 
| mortgagee maintain ejectment 435 


In what caſes of ejectment by the mort- 


gagee notice is neceſſary, and in 


what not neceſſary - . 
Aſſignee or mortgagee may maintain 
ejectment 436 


In ejectment by mortgagee, the court 
will ſtay proceedings on payment of 
principal, intereſt, and coſts ib, 


Second mortgagee, who has the title- 


deeds, may maintain ejectment on 


the firſt mortgagee 16. 


But where the mortgage has been 
granted under illegal circumſtances, 
the defendant may avail himſelf of 
1 | | 55 


ſeſſion cannot be admitted as a de- 
fendant in ejed ment 453 
An old mortgage - deed whereon intereſt 
has not been paid for twenty years, 
ſhall not nonſuit the plaintiff in 
ejectment who claims under the 
mortgagor 3 457 
Vid. Zjement. 
If a trader mortgages his effects, and 
if the mortgagee ſuffers the mort. 
gagor to remain in poſleſſion, the 
mortgage ſhall be void as againſt 
ereditoao a 566 
Vid. Bantrupt. 
Mortmain, 
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Mortmain. | 
Deviſes of land in mortmain are void 

| | Page 477 
May be good as appointments to cha- 
ritable uſes | ib, 
What reſtrictions are now put on ſuch 
_ deviſes by ſtat. 9 Geo. 2. 5. 

N 


Treaſurer of the navy, who has paid a 


ſeaman's wages to a forged admini- 


ftration, is not liable to pay it again 
to the real adminiſtrator 3 
Officers in the army or navy not liable 
to an action for removing their in- 
ſerior officers from commands 635 


New Affignment. 
Vid. Pleading and Replication. 


Nil Debet. 


Nil debet cannot be pleaded to debt on 


bond 225 


May be pleaded to debt ſor rent 233 


Pay ment of the laſt gale of rents diſ- 
charges all former ones, and is evi- 
dence under nil debet 234 


Levied by diftreſs is alſo good evidence 


under it ib. 
Where a ſheriff has levied money on a 
Fa. but not returned the writ, he 


may plead nil debet; aliter if he has 


returned the writ 237 


Nil habait in 8 


Cannot be pleaded to debt reſerved on 
a deed 232 
Nor any thing tant amount to 270 hab. 
in tenem. be given in evidence under 
nil debet 73 
Cannot be pleaded to an action cove- 


nant, nor any thing tantamount to 


It 306 
| Nomine Pane. 


A diftieſs for a amine pane cannot be 
made without a demand 350 

If the defendant avows for a nomine 
f@n#, though the plaintiff be barred, 
defendant ſhall not have cofts and 
damages | 37 


3 Non eft fadtum. I 
Under what circumſtances it may be 
pleaced to debt on a bond page 223 
May be pleaded to debt for rent 234 
May be pleaded to an action of cove- 
nant | 306 


But under it leſſor's title cannot be im- 


peached 5 ib. 
Non dimiſit. * 


Cannot be pleaded to debt for rent re. 


ſerved by indenture 233 
| Nonſuit. 


Where there are two defendants and 


judgment by default againſt one, 
the plaintiff cannot be nonſuited 
| 168 


Coſts of a nonſuit recoverable in debt 
Te = 21; 
Vid. Replevin and Avoæury. 


In replevin there can be no judgment 
as in the caſe of a nonſuit 378 


Notes, Vid. Bills, 
Nudum Pafum. 


Ex nudo pacto non oritur aftio 94 


What ſhall be deemed zudum pactun 


Notice. 


Notice to quit neceſſary in leaſes at 


will 460 


Vid. Leaſe. 


| Nuiſance. £ | 
Caſe lies for darkening and obſtrutting 
the lights of an ancient Og 
N 035 
But the houſe muſt be an ancient 2 

| 3 
If an houſe has been 20 years erected, 
its lights cannot be obſtructed '#. 
No contrary preſcription to ſtop the 
lights is admiſſible ; ib, 
Caſe will not lie for obſtructing a pro- 
ſpect ib, 
To obſtruct the lights of houſes ad- 
joining the ſtreet, is a nuiſance ii. 
For the continuance, of a nuiſance, 
caſe will lie | 

In what caſes an action for a nuiſance 
will lie againſt leſſee or aſlignee 
where the nuiſance was beſore their 
time ib. 
- | Either 


95 


In 
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be leflee or he in reverſion may 
1 5 24100 for a nuiſance to an 


houſe _ page 637 
For overhanging and dropping on an 


houſe, an action lies for the nuiſance | 


| ib. 
& for infecting it with bad ſmells 16. 


Erecting a ſmelting-houſe, the vapour 


of which deſtroys the graſs, is a nui- 
ſance to the land, for which caſe lies 


638 

So it will lie for ſuffering a ditch to be 
foul, that it overflows his neigh- 
bour's land | ib. 


So for diverting a watercourſe ib. 


So for ſuffering ſuch a nuiſance of co- 
nies on a man's land, that they go 
on that of his neighbour, and 1 
it 5 „ 
80 for not keeping fences in repair 76. 
Caſe lies againſt a parſon for not tak- 
ing away his tithe. Vid. Tibet. 639 
Where a nuiſance has been continued, 
the continuance muſt be ſpecially 
declared on - 553 


| 8 
| Office. | | 

The title to an office may be tried by 
an action of aſſumpſit 86 


The fees of an office may be recovered 
in aſumpſit | ib. 


But they muſt be the known and ac- 


cuſtomed fees | ib, 
Aſſumpſit founded on a contract for 


the ſale of an office is void 90 
Bonds given for the ſale of offices are 


Where certain powers or rights ng 
to an office, they cannot be limite 
or confined by the bond 185 

If a perſon entitled to an office with 


fees and is diſturbed in it, he may 


have caſe for the diſturbance 643 
What he muſt ſhew 644 
If a perſon is candidate for an office, 


and the returning officer refuſes him 


a poll, he may have caſe for the in- 
Jury 
And U need not aver that he would 
have been elected . ib. 
In actions for diſturbance of an office, 
it is ſufficient to ſkew the value 
communibus anni: 659 


Omer. 


Officers of the exciſe and cuſtoms, in 
what caſes liable to refund money 
wrongfully paid to them p. 112. 128 

Exciſe officers are entitled to a month's 

notice of any action to be brought 
againſt them for any thing done in 
the execution of their office 319 


The three months within which ac- 


tions muſt be brought againſt exciſe 
officers, are reckoned from the time 
of the ſeizure 2 | 398 
Officers of the army or navy may juſ- 
tify under the ſentence of a court 
martial to an action of aſſault 314 
The commanding officers in the army 
or navy may put any of their infe- 
rior officers into confinement 335 
But for uſing ſuch power cruelly or op- 
preflively, an actian of falſe impri- 
ſonment will lie 1 
Vid. Navy. ö 


Officers executing the proceſs of courts 
which have no juriſdiction, are treſ- 
paſſers | 391 

Aliter where the court has juriſdiction, 
but it does not extend to the perſon 
or place 


| | 2 
If goods are taken under an 8 


judgment, treſpaſs will not lie againſt 


the officer, though it will againſt the 
plaintiff in the action ib. 


If a ſheriff's officer takes the goods of 


A 3 in execution a fleri faciar, 
treſpaſs will lie againſt the ſheriff 


| ib, 
Vid. Sherif, Exciſe, Court. 


void FE 179 Treſpaſs will not lie againſt a mere 
How far ſuch bonds may be good 16. 


miniſterial officer for what is done 
in purſuance of his duty 


99 
In treſpaſs againſt a ſheriff or other of- 


| kicer for taking goods, they need on- 
ly ſhew their writ without ſhewing a 


judgment | | 411 
So they muſt ſhew the proceſs return- 
ed, if it is returnable ib. 


How officers are to juſtify under meſane 


or final proceſs of inferior courts 


| „ 
A private perſon may juſtify as ng 
in aid of an officer ib. 


Officers of the army and navy not liable 


to action for putting their inferior 
officers in arreſt, where no malice 
appears 529 
85 Officers 


RY 


Officers in the ſeveral courts have not 


a right to turn out- their clerks at 


pleaſure without any fault page 529 


| Ower/cer. 
Promiſe made by an overſeer of the 
poor for curing a pauper, good 2 
Overſeers of the poor are officers with 
in tat. 24 Geo. 2. c. 44. 340 
Shall have double coſts in actions 
againſt them, where the plaintiff is 
nonſuĩted or diſcontinues 


P 
Parapbernalia. 
If the huſband deviſes away the wife's 
paraphernalia from her, the exe- 
cutors may maintain trover for them 


againſt her 
But if he dies inteſtate, or does not 


diſpoſe of them by will, the wife 


mall have them | ib. 


Parent and Child. | 
A parent may juſtify an aſſault in de- 
ſence of his child | 315 
Father may have an action for getting 
his daughter with child 
She muſt be at the time reſident in her 
ſather's houſe ib. 
But ſhe need not be under the age of 
21 years Fs ib. 
Father cannot have an action for the 
battery of his ſon, by which he has 
loſt an opportunity of marrying _ 

| 40 
But he may, with a per quod /ervitium 
amiſit . 
Par/on. = | 
Parſon may recover againſt his "ww 


ceſſor for dilapidations N 
When a parſon gives a title to ordina- 


tion, he is bound to maintain the 


perſon to whom he gives it ib, 


Vid. T:thes. 
Parliament. Vid. Election. 


Partner. 


Partner may accept a bill on the joint 
account 


325 


578 


645 


44 
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Where a balance of accounts is ſtruck 
on the difjolution of a partnerſhip 
aſſumpſit will lie age 94 

What is neceſſary to conſtitute a part. 
nerſhip | 4 


| | | I 
There fhould be a concern in the ale 


as well as purchaſe of things bought 
together | 116.118 
The advantage to be derived from the 
trade muſt be caſual, in order tg 
make a perſon a partner, if the ad., 
vantage is Certain, and defined he is 
, ib. 
If money is lent or entruſted to one 
partner, and he brings it into the 
partnerſhip fund with the knowledge 
of the other partners, all are liable 


| | 11 
How partners ſhould ſue and be edi 


In what caſes one partner may be ſued 
without the reſt, and in what caſes 
he may ſue | 117 

Where one er dies, the ſurvivor 

may ſue alone$as the executor can- 
not join 118 

Wberoe an action is brought againſt one 
partner without joining the other, 
he muſt plead in abatement ib, 

One partner may execute an inſtru. 
ment in the preſence of the other, and 
by his authority, and it ſhall bind 

both . 224 

A debt due to one as ſurviving partner 
may be ſet off to an action for a debt 
in his own right, and vice verſa 239 

How to take advantage of the impro- 
perly ſuing a partner 117 

Execution may be ſued out againſt one 
partner for a debt due by the part- 
nerſhip . 118 

If one partner is out of the kingdom, 
he need not be joined | t0, 


How paitners ſhould declare in aſſump- 


fit 137 
Where a perſon relies on the faith of 
ſeveral partners, though one only i 
concerned, all ſhall be charged 141 
A commiſſion of bankrupt may iſſue 
_ againſt one partner for a debt due dy 
the partnerſhip. 56; 


In the caſe of partners, one may make 


any diſpoſition of the partnerſhip" 
effects, not ſubje& to be controlled 
by the bankruptcy of the other il. 
In actions ex delicbo it is not neceſſafſ 
to ſue all the partners; aliter in * 


tions ex contractu 625 


Party. 


No one can maintain aſſumpſit on an 


agreement to which he is not a party 

| page 106 

Exception where the undertaking 1s to 
the father for the benefit of a child 


No one can ſue on an indenture to 
which he 1s not a party 297 


Difference in the caſe of a deed-poll 16. 
Who ſhall be deemed a party to a 
| deed, and who not ib 


| Patron. | 
Patron of a living, what bonds he may 
take not ſimoniacal 1 27 Bok 
Patent. 


Caſe lies for infringing a patent 648 
What the patentee muſt ſhew as to the 
ſpecification, in order to ſupport his 
patent on the action brought" 16. 


If the invention is new in Ergland, 
though known before abroad, yet 


649 
I!n debt on a bond for performance of 


may the patent be good 


Paar and Pawnbrokers, 


Pawnbroker may be a bankrupt 547 


Pawning is no ſale in market overt 
| 379 


It gives a lien on the things pawned, 


but not greater-than the intereſt of 


the perſon pawning | 583 
Pawnee is not liable for goods loſt with- 
out any fault in him 62 


Aliter if he refuſes to deliver the things 


when the money has been tendered 


| | 625 
ln what caſes the pawnee may uſe the 


pawn, and in What not 26. 


FI Payment. 

What payments by or to a bankrupt 
are good after a ſecret act of bank- 
ruptcy 119, 120 


How payment is to be pleaded in aſ- 
ſumplit 149 


How defendant is to pay money into 
court in an action of aſſumpſit 159 


How defendant may plead payment of 


a bond before or after the day, un- 
der ſtat. 4 & 5 Ann. 225 
He who pays money ſhall have a right 
to direct to what it ſhall be applied 


229 
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Difference in this reſpe& between law 
and equit page 228 


How the fund out of which the pay- 


nſent is made ſhall direct its appro- 
priation 229 
In covenant, money cannot be paid 


into court | 310 


Bs Pedigree. 


A bill in Chancery filed by an anceſtor 


good evidence of a pedigree 752 

Hearſay good evidence 785 

| Vid. Heir. FE 
Peer. 


Where the principal becomes 'a peer, 
ſo that he cannot be ſurrendered by 
his bail, an exoneretur ſhall be en- 

_ tered on the bail-piece 195 


Penalty, 
Where a covenant is ſecured by a 
penalty, debt or covenant lies on it 
2 oy 27 
Difference where the penalty is as n 
compenſation, or in terrorem 280 


_ covenants, the jury ſhall aſſeſs the 

damages for each breach ib. 
Where there is a judgment on demur- 
rer, how the judgment ſhall be 281 


Performance. 


How to be pleaded in covenant 372 


RY, 
Perſons convicted of it cannot be wit- 
neſſes | 723 
Evidence on an indiment for perjury 
| | 4 


| | Pew, | 

The right to fit in a pew of a church 
_ ariſes either from ee or 
from a faculty from the ordinary 643 
Caſe lies for diſturbing a perſon ſo en- 
titled in the enjoy ment of the pew 


How plaintiff muſt in ſuch caſe make 
out his title againſt a diſtarber 13. 
Difference where the action is againſt 
the ordinary, and where againſt a 
wrong-doer | 1b. 
Unjnterrupted poſſeſſion for ſixty years 
does not give a title | ib, 
Place. 


4 


356 


Plate, 


Bonds given for the ſale of a place, 
not recoverable in law page 186 


Phading. 
Vid. Declaration, 


1ſt, In Aſumpfit. 

Where there is a 
agreement, the plaintiff ſhould de- 
clare on it | 129 

Where ſomething previouſly is to be 
done by plaintiff, what he ſhall aver 


| 130. 132 
In what caſes an averment of notice 


and requeſt 1s neceſſary 131 


. When the action is on mutual pro- 


miſes, they muſt be both made at 
che ſame time, and if both to 
be performed at the ſame time, 
plaintiff need not aver performance 


132 

When a precedent act is to be done ax 
laintiff, he ſhould aver, and ſhew 

is right to do ſuch act, and his per- 

_ formance as far as he could ib. 
If plaintiff aver performance, he muſt 
ew how he performed ib. 
Plaintiff in aſſum pſit ſhould ſhew for 
 avhat the debt became due ib. 
In indebitatus aſſumpſit for money 


lent, it muſt be ſtated to be for mo- 


ney lent to defendant himſelf 134 
The breach aſſigned ſhould always fol- 
low the undertaking ſtated ib, 
If party is bound to do any thing or 
or defore ſuch? day, it is good to 
ſtate that he did not do it oz the oy 

| 7 K 16. 
If a ſtatute is the ground of an action, 
and plaintiff undertakes to recite it, 
any miſrecital is fatal | ib. 
The day of the promiſe laid in the de- 
claration is not material 135 


When the day makes part of the con- 
tract, aſſigning a different day in the 


replication is a departure 136 
On an in/imul computaſſet the time and 
place ſhould be laid ib. 
How to ſtate the acceptance in declar- 
ing on a bill of exchange #76. 
How in the caſe of an executor #6. 
Not neceſſary to ſhew any note in 
writing in the declaration, in de- 
claring on the ſtatute of frauds 137 
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Wrong to lay an account Rated in 1x 


How an executor ' = 7 
The plea in aſſumpſit ſhould anſwer to 


ſpecial contra or 


The defendant in aſfumpſit came 


2dly, In Debr. 


In what caſe obligor may plead thai 


action againſt an infant 
How a ſurviving partner ſhould — 


fignee of a bankrupt 1 
ib. 


How an 
declare 


the promiſe laid in the declaration 
and to every part of it 146 
How defendant ſhould plead where 
the promiſe is to ariſe on an ere. 
cutory conſideration il, 
Matters of law that do not go tothe 
| giſt of the action muſt be pleadel 


17 

What matter muſt always be pleatey 
and what may be given in evidence 
under the general iſſue ib. 


That defendant indorſed over a pr. 


miſſory note, and that plaintiff xc. 
cepted it for an account of his debt, 
is a good plea in aſſumplit 16 
Vid. Accord, Action, Adminiftrator, J. 
tachment, Alienage, Bankrupt, Bud, 
General Iſſue, Infancy, Inſoluni, 
Judgment, Limitation, Payment, N.. 
leaſe and Award, Uſe and Ocuja 


tion. 


plead inconſiſtent pleas, ſuch as non 
aſſumpſit and a tender 168 
No parol averment varying the condi. 


tion of a bond can be pleaded in bu 
221 


was delivered conditionally, or asat 
eſcrow 117 
Defendant may plead that the cond: 
tion is illegal | 223 
What pleas defendant may plead dos 
ble under the ſtatute — M 
Vid. Accord, Attachment, Entry, li. 
mitation, Inſolvent, Nil habuit is J. 
nementum, Non dimifit, Nil debet, Nd 
tiel record, Riens en arrere, Retain, 1 


Office, Set of, Releaſe. 


dly, In Covenant. Th, 
ow performance is to be pleaded 55 
A covenant in one indenture cannot 
pleaded in bar to a covenant in 1 
other | i 
Aliter where they are the ſame 1 
denture ne * 


N INDEX OP THE PRINCIPAL MATTERS. 


| What double pleas under the ſtatute 
may be pleaded _ 


Vid. Accord. Bankrupt, Diftre/s, Entry, 


habuit in Tenementum, 


—_— Ni 
Fender and Releaſe. 


% 


A juſtification in aſſault muſt always | 


de pleaded 31 


How a ſervant muſt juſtify in defence 


of his maſter — 318 
How in aſſault huſband and wife are to 
plead | = ib. 


How a former recovery of damages is 


to be pleaded e 
How to juſtify under a writ to the 
ſheriff | a | ib. 
Place cannot be traverſed 
| Vid. Limitations. 


Fs In falſe Impriſoument. 


f the action is brought againſt an of- 1 
ficer and another, they may ſever in 


their defence | 336 
How to juſtify under proceſs of courts 
ol inferior juriſdiction ib. 
Ho to juſtify under proceſs returnable 
or not | 5 
The place not traverſable 


| Conflable, Abatement. 
iſt, In Replevin. 


Under the plea of non cepit in replevin, 


the property cannot be conteſted 
- 350 


Plea of non cepit confines the taking o 


the place in the declaration 351 


In pleading preſcription, the whole of 


it muſt be ſet out 
2d, In Treſpaſs. ET 
How the defendant is to plead where 
the treſpaſs is tranſitory, and where 
local | 410 
Where a perſon has been indicted for a 
treſpaſs, and confeſſed it, he cannot 
after plead not guilty to an action 
for the ſame offence 411 
If defendant has a good juſtification in 


362 


treſpaſs, he muſt plead it, and can- 


not give it in evidence on the gene- 
ral iſſue | ib, 
What defendant may give evidence on 
not guilty pleaded 16. 


In actions againſt the ſheriff or Siber = 
officer who plead a juſtification, he 


_ muſt ſhew the writ _ 


page 309 


5 he 


. 


Vid, Limitation, Juſtice of Peace and 


may give a juſtification in evidence 


In actions for eſcape, the marſhal 


$5 


Bot in an action againſt the plaintiff, 


in that action he muſt ſhew a judg- 
ment as well as the writ page 412 
Vid. Juſtifcation, Accord, Releaſe, D 


claimer, Limitation. 


In treſpaſs againſt ſeveral, if damages 


are recovered againſt one, it may be 

pleaded in bar to an action againſt 

the other for the ſame treſpaſs 425 
3d, In Ejectment. 


How ancient demeſne is to be pleaded 


Entry into part of the lands after 1155 
Joined, is a good plea in ejectment 16. 
Accord and ſatisfaction is a good plea 


| ib, 
4th, In Slander. 
What are good pleas in juſtification for 
 flanderous words | 517 
How far it is in a juſtification that de- 
fendant heard them from another 16. 
The truth of the words is a good plea, 
but muſt always be pleaded 518 
A recovery in damages in a former ac- 
tion for the ſame words, is a good 
plea 519 
Accord and ſatisfaction is a good plea 
| | ib. 


ib. 


So is the ſtatute of limitations 


he plea ſhould ſhew a probable cauſe 


* In Malicious Proſecution, 


Should ſhew the ſpecial matter — 
need not traverſe the fals? & mali- 
tiosꝭ 7 2 "= 89S 
Gth, In Trover. _ | 
No plea in trover but a releaſe and 
the general iſſue | 592 
Bankruptcy is a bad plea to an action 
of trover | = 
A recovery in a former action of trover 
or treſpaſs is a good plea 3 
Several pleas in juſtification 593 && /eq. 
7th, In Caſe. | : 
Under not guilty pleaded, defendant 


ib. 
or 
warden muſt plead ſpecially a re- 
caption on freſh ſuit by ſtatute 
8 X 9 V. z. 2 1. 
And the ſpecial plea muſt be accompa- 
nied with an affidavit that the eſcape 
was without his knowledge, con- 
trivance, or conſent 23 


55 


8 
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Pledge. 

Money lent is recoverable in aſſumpſit, 
though the party has taken a pledge 
for his ſecurity 86 

Vid. Replevin, Sherif, Pawn. 


Policy. 


Contracts againſt the policy of the law . 


cannot be ſupported 92 
Bonds given for contracts contrary to 
good policy, are void 182 
Vid, In/urance. 
A P oll- Books . 
Poll-books at an election, copy of 
them is evidence 783 
Poor. 


If deſendant avows for poor rates, and 
plaintiff is nonſuited, the defendant 
may have a-writ of inquiry to aſcer- 
tain the damages 378 

For any irregularity in the warrant, &c. 
or diſpoſition of the diſtreſſes for 
poor rates, the officer ſhall not be 
deemed a treſpaſſer, ſtat. 17 G. 2. 
e. 98. 382 


Averia carucæ are diſtrainable for poor 


rates ib. 
Where a penalty is given to the poor, 
the inhabitants may be witneſſes 712 


In actions for money miſ-ſpent by the 


churchwardens or overſeers of the 


poor, the pariſhioners may be wit- 


neſſes 7 6. 
Ports and Quays. 
Vid, To/l and Preſcription. 
Poſſeſſion. : | 


Poſſeſſion alone gives a good title to 


maintain an action of treſpaſs 403 
For twenty years good in ejectment 16. 


Poſtmaſter 
Muſt deliver letters within the limits 
of the poſt-town | 623 


Poſtmaſter-general not liable for-bills 
or notes Joſt out of letters put into 


the poſt-office 624 


Good and lawful preſcription muſt be 


ſhewn by a commoner to juſtify a 


9 


In preſcribing for an eaſement, how to 


| diſtreſs for damage feaſant * its 
P 
Inhabitants, as ſuch, cannot preſeribe 


Commoner mult ſet out the 3 


the preſcription ib. 
The whole preſcription as ſet ont moſt 
be proved $a 


What ſhall be deemed the whole of the 
preſcription | 363 
A copyholder muſt preſcribe againſt z 
ſtranger through the lord, but againſt 
the lord himſelf by way of uſage 36, 


Toll-thorough cannot be claimed by 


preſcription alone | 366 
Aliter of toll traverſe ib, 
Great ſtrictneſs is required in ſhewing 

a right to toll by preſcription 467 
Tolls in fairs and markets may be 
claimed by preſcription _ th, 
Such preſcription is taken ſtrictly i. 
How far toll in ports and quays can be 
claimed by preſcription 368 
Preſcription for toll ſhould be for a {un 
certain | 370 
Right of free fiſhery may be claimed 
y preſcription 389 

plead © 15 655 
1 Preſumption. | 
If no intereſt has been paid on a bond 

for twenty years, it ſhall be pre- 
ſumed to be ſatisfied 226 
What ſhall obviate the preſumption il. 


| Priſon, 


The keeper of any priſon ſhall if re 


quired give a true note in writing, 
acknowledging a perſon in his cuſ- 
tody to be ſo, under penaliy of 
50/7. ſtat. 8 & 9 W. z. c. 27, 608 


„ Prize. | 

Where a ſhip has been captured 2 
prize, falſe impriſonment will not 
lie by the mariners againſt the cap- 
tors | 335 


Treſpaſs will not lie againſt maſter of 4 


king's ſhip or privateer for taking 
veſſel as prize which turns out not to 
be liable to capture 491 


Probate. 
Executor may bring aQtions before pio. 
bate, but cannot declare till after . 
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If the probate is loſt, the exemplifica- 
tion is good evidence page 218 
Where there are bona notabilia in dif- 


ferent places, how adminiftration is 
to be granted 255 
Where bonds are Bona notabilia, and 
where notes and debts ib. 
What probate is void, and what is void- 
able #6, 
Probate, how far evidence 761 
Broad. | 


If there is a a juſtification under proceſs, 
it muſt ſhew that it was returned 


337 

 Profert. . 
Where an executor or adminiſtrator 
indorſes a bill or note, indorſee 1s 
not called on for profert of the let- 


ters of adminiſtration _ 136 
In declaring on a bond, profert muſt 
always be made = >: YOT- 
Within what time £1" Bis 


Where a deed is loſt by time and acci- 


dent, the plaintiff may declare ſpe- 
cially without profert ib. 


In declaring as aſſignee of the ſheriff, 


no profert of the aſſignment is ne- 
ceſſary 213 


In declaring in covenant, a profert 1s 


always neceſſary | -:... $98 


* * 
| Vid. Bill: of Exchange: 


Property. 
He who has a ſpecial property in 
goods may maintain trover 403 
A man may take his own ee 
vherever he finds them 413 
Proviſo. 


Where there i is a proviſo in a deed de- 
feating a covenant, it heed not be 


ſet out in the declaration, but de- 


fendant be left to plead it 300 
Aliter, where it is an exception, and 


part of the covenant FEY ib. 


| Duaker „ 
In what caſes a quaker's affrmation is 


admiſſible, and when not 729 


You, II. 


| Quiet Enjoyment. 
To what evictions this covenant ex- 


tends Page 273 
In what caſes againſt the act of a 
ſtranger 274 


How the breach to be aſſigned ib. 
What diſturbance is a breach of this 


covenant 276 
Who are perſons claiming e — 
ib, 


Quo Warrantd. 
FE Vid. Corporation. 
How to apply to the court of K. B. for 


a quo warranto 697 
What are the rules laid down by the 


court in granting it 698 
What are the ſubſequent proceedings 
70t 
| What coſts are given 16. 
3 
| Raſure 
Shall avoid a deed, in what caſes 
— 252 
| 1 . 


Receipt not concluſive evidence 275 | 


- Hs 


Vader the court of Chancery may = ive 


notice to a tenant to quit, an 
ſubject the tenant tb an action for 


double rent — 1380 
| Recital. | 
Covenant will lie on the recital in 4 
deed 268 
RNecognixance. 


Debt lies on a recognizanee made i in 
purſuance of ſtat. 23 H. 6. or where 
taken in Chancery 198 

If a recognizance is payable at ſeveral 
days after the firſt day of payment, 

conuſee may have execution 208 

In declaring on a recognizanee, "e | 
variance is fatal N 

How recognizance in C. B. and K. B. 


differ ib, 
For recognizance of bail, vid. Bail. 
Record. 
On what matters of record debt lies 
F i Wha 


$54 
Where a record is to be truly alleged 
f page 214 


How the declaration is to conclude on 


matters of record 2i5 
Of the pleas to matters of record 237 


Records concluſive evidence 741 
Records tried only by themſelves 75. 
In what caſe tried by a jury 76, 


Records given in evidence by an exem- 
plification or by a copy — 742 
What ſhall be good proof, and what a 
failure of record 744 
A variance in ſetting out a record in a 
part not material, is not fatal ; aliter 
in a part material | ib, 
Records how exemplified 745 
Different kinds of exemplifications 746 


Vid. Copy. 


Recovery. 


How far a recovery is a bar in ejectment 


486 

What proof required of the ſurrender 
of the tenant for life 467 
Proviſions reſpecting recoveries under 
ſtat] 14 . 2. . 10. | ib. 
How given in evidence 7.35 


Rectory. 


In an ejectment for a reQory what 


muſt be proved 458 
Proof of payment of tithes is not ſuf- 


ficient ib, 
Inſticution is not ſufficient proof of 
preſentation 16. 
| Regiſter. | 
Regiſter of marriages, chriſtenings, &c. 
is good evidence 764 
Regiſter of marriages in the Fleet not 
evidence | ib, 


Copy of the regiſter of a foreign chapel 
not evidence 5. 

Regiſter of the navy- oſſice good 
dence 0: 


evi- 


266 
Releaſe. 


Where a releaſe is a good plea in aſ- 
ſumpfſit 167 
May be given in evidence under the 
general iſſue ib. 
A promiſe before it is broken may be 
releaſed by parol, but afterwards 
can only be releaſed by deed #74. 


How a releaſe of all ations ſhall er 
VE OB 


rate 


At what time a covenant may be re. 


AN INDEX OF THE PRINCIPAL, MATTERS. 


How a releaſe of all demands in aQions 
of debt | page 246 
In the caſe of joint bonds, a releaſe to 
one is a releaſe to all | 244 
Covenant not to ſue ſhall not operate 
2s a releaſe ib, 
A releaſe muſt always be pleaded ib. 


What releaſe to bail ſhall be good 14, 


What releaſe ſhall diſcharge a core. 
nant, and what not | 307 
How a releaſe muſt be pleaded {#, 
leaſed Ee ib. 
Releaſe is a good plea in treſpaſs, and 
how 1t muſt be pleaded 4 
In joint tre ſpaſſes, a releaſe to one is a 
relesſe to all | ib. 


A releaſe reſtores the competency of an 


intereſted witneſs 710 

| Religion. 

How fer religious tenets incapacitate a 
witneſs es 50 

How perſons of different religions are 
ſworn | th, 


Rent 


Recoverable in an action for uſe and 
occupation | 20 
Rent due to tenant for life who dies 
before it is payable, ſhall be appor- 
tioned and recoverable by his exe- 


cutors or adminiſtrators 21 
The caſe is the ſame of tenant in tail 
| 22 


Rent 1s recoverable againſt an infant 
while in poſt: flion 162 
Arrears of a freehold rent were not re- 
coverable at common law 187 
How recoverable under ſtat. 32 H. 8. 
4.37. 2 ib. 
Baron may have debt for arrearages 
during the lifetime of feme in ber 
right 1 
Rent payable by tenant for years, at 
will, or at ſufferance, recoverable by 
action of debt ll. 
Tenant after notice to quit ſhall forfeit 
double rent | : ib, 
Who may give notice ib, 
How notice is to be given ib, 
What notice is ſufficient 1 
On what holding the action may be 
maintained 189 
Tenants not giving notice to their 
landlords of ejectments ſerved on 


them, forfeit treble rent (. 
| | Debt 


AN INDEX or THE PRINCIPAL MATTERS. 


Debt lies isl leſſee for years even 
after aſſignment page 201 
Ualeſs the leſſor diſcharges him by ac- 

cepting rent from the aſſignee 16. 


Leſſor cannot have debt for rent if he 


grants away the reverſion ib, 
How to declare in debt for rent 211 


The leaſe ſhould be truly recited 212 


Where debt for rent mult be brought #6. 
What pleas are good in debt for rent 
| 3 oY 
Acceptance of rent due at a later day, 
diſcharges all prior arrears 234 
A-bond given for rent arrear mall not 
be deemed a payment or diſcharge 


235 


A fortiori if a note of hand 1s 1 : 


How rent ſhall be barred by the ſtat. of 


limitations 236 

Rent reſerved by parol ſhall rank as a 
ſpecialty in the diſtribution of eſtates. 
by executors or adminiſtrators 251 


la debt for rent and ail debet pleaded, | 


ſtat. of limitations and entry, and 
eviction may be given in evidence 
262 

What words ſhall create a covenant for 
payment of rent 5 27 
Covenant for payment of rent is not 
_ diſcharged, though the premiſes are 


burnt, and ſo leſſee has no — 5 5 


ment of them | 272 
Covenant to pay rent not diſcharge 
though the premiſes burned pa 


273 
Nor by the e of the leſſee 


291 


| Where covenant for non- -payment of 


rent muſt be brought 304 
In covenant for rent, if the ſum is miſ- 
ſtated, plaintiff ſhall recover what is 
really due 310 


Vid. Leaſe, Affignee, Barks and Feme, 


Uſe and Occupation. 


Areleaſe reſtores the competency of an 


intereſted witneſs . 716 


Atcommon law, he who had the fealty 


could diſtrain for rent 355 
Difference of rents ſervice, rents 
charge, and rents ſeck : . 
All rents may now be diſtrained for, 
by ſtat, 4 Geo. 2. c. 26. 356 


A diſtreſs ſhould be made for the en- 


tire rent which was due 16. 


4 


855 
That the plaintiff paid the 3 
rent to the original landlord is 
good replication | page —— | 
For ejectmeot for non-payment of 
rent, vid. Ejedtment. 5 
Acceptance of rent is not of itſelf a 
waiver of the notice to quit 463 
Except under ſtat. 4 Geo. 2. c. 28, ib. 
Where an execution goes againſt a per- 
ſon, the Jandlord ſhall be fatisfied a 
year's rent before the removal of 
the goods off the premiſes, by ſtat. 
9 Ann. 
Vid. Execution, Fi eri Facias, Cn 
2 0 Common, and Sheriff. 


Repairs. 


Where expended in repairs may be 


pleaded in bar to debt for rent 234 
Cond to leave in repair, does not 
extend to natural decay 277 
In what caſe an action will lie on it 
before the end of the leaſe, and in 
what caſe not 
To what things covenant to repair ex- 


tends ib. 
Extends to aſſignee 289 
And to adminiftrator ib, 


Under a covenant to repair, the heir 


may have covenant, though not 
named 295 
May recover for an injury | in the time 
of the anceſtor ib, 


What damages ſhould be given on the 
covenant to repair 310 


Replewin. 


Proceedings i in replevin are either by 
writ or plaint 8 346 
How to proceed by plaint 16. 
Be fore the replevin granted, the party 
| mult find þlegit de relorno habende 5 


ade proſequento 347 
How they may be taken 16. 
Cannot be money or cattle ib. 


Sheriff or his officer, how liable for 
taking inſufficient pledges 318 
The ſheriff ſhould take a bond in two 
ſureties on making replevin, ſtat. 
1 Geo. 2. c. 19. 348 
The court will not grant an attachment 
againſt a ſheriff for taking an inſuf- 
ficient replevin bond 1. 


To what amount in ſuch caſe ſhall be 
ib. 
How 


recovered againſt the ſheriff 
Ff 3 


ib. 


856 


How to make replevin within a liberty 
page 349 
How to proceed by plaint after reple- 
vin made 15. 
How the proceedings may be 1 
by pore or recordari 
What muſt be done before the foing 
out of ſuch writs 7b, 
How the declaration ſhould be 350 


Vid. Declaration, Abatement, Plea, Li- 
mitation, Juſtification, and Avowry, 
If defendant claims a property in the 


| goods, how the ſheriff muſt proceed 


351 


Replevin will not lie for things taken 
372 


beyond ſea 
Nor for charters, nor "Fi things con- 


demned, nor againſt the king, nor 
1 


where there is no property 
Several perſons cannot join in avowry 


374 


If defendant i in replevin has Judgment, 
he can only have return of the things, 
or cattle avowed for 

Tenants in common cannot avow to- 
gether ib, 

So one tenantin common cannot avow 
alone, he ſhould make cog nizance as 
bailiff to his companion ib, 

For damages and coſts in replevin, vid. 
Cofts. 

What the jury ſhould find 

In what caſe there ſhall be a return ir- 
repleviſable 377 

Of the writ of ſecond deliverance 379 


e 


In debt on ſpecialty the plaintiff in his 
replication can only alledge new 
matter in the ſpecialty declared on 
after ſetting it out on oyer 211 
Where the day is material and defend- 
ant pleads ſon aſſault, plaintiff ſhould 
now aſſig n 317 
It is a good plea in bar to an avowry 
for rent arrear on an under-leaſe, 
that defendant paid the ground rent 
to the original landlord 374 


How plaintiff ſhould plead that cattle 


eſcaped from a highway through de- 
fect of fences ib. 

The replication in treſpaſs muſt traverſe 
one matter in particular 408 

But the iſſue need not conſiſt of a ſin- 


gle point 


3/5 - 


379 


: Roſpondentia intereſt how to be inſured 


409 


AN INDEX OF THE PRINCIPAL MATTERS. 


Where plaintiff declares on bis poſſeſ. 
fion, it is ſufficient to traverſe the de. 
fendant's title in his replication 

without ſetting out any title in him. 
ſelf page 40g 

Plaintiff in his replication may ſtate 4 
day different from that laid in the 
declaration ads 


How plaintiff may reply to the plea 


that the place is defendant's free. 
hold 410 
In what caſe is plaintiff put to his new 
aſſi ignment | ib. 


9 | 


How far it will juſtify a battery, and 
how | 314 
In caſe of an arreſt on meſne proceſs, a 
reſcue ſhall excuſe the ſheriff in the 
caſe of an eſcape 610 
But if the party is once within the 
walls of the . nothing but 2 
reſcue by the king's enemies, or fre, 
ſha)! excuſe him ib. 
Wherever the ſheriff has time to pre. 
_ pare the Y comitatus, he ſhall not 
be excuſed in caſe of reſcue tbr 
In an action for a reſcue, what the 
party muſt prove 6;7 
What may be given in evidence to in- 
creaſe or mitigate the damages 659 
Party reſcued may be a witneſs 1. 
For reſcous of a diſtreſs, treble damages 
and coſts are given by ſtat. 2 V. & 
_ 2 1. e. Jo 90 


Reſpondentia. 


65 
Realm 


May be given in evidence on non af- 
Jumpfit 167 
An executor may retain either for a de- 
mand in his own right, or as 2 
' truſtee 248 
An executor de ſon tort cannot retain 
| 24 
No perſon can retain the goods of 5 
other for any demand where there 
has been a ſpecial t to iy 
a 3G 

Return. Z 


Vid. Election. 


The ſheriff j is liable to an action _ 


falſe return | | 
8 | Ciſe 


Caſe will lie for making no return y. 616 
Aa executor may have caſe for a falſe 
return in vita teſtatori: 48. 
What returns are void 391 
The ſheriff cannot be called on to make 


months out of office 
How the ſix months are to e 

| 19. 

The ſheriff mult be required to make 
his return by rule of court 26, 

In an action for a falſe return of a f. 
fa. what plaintiff mult prove 657 


In an action for a falſe return, the bai- 


Rewverſion. | | | 
Grantee may maintain covenant under 
ſtat. 32 H. 8. 34. 293 

: Revenue. 
Vid. Officers. 

| Reward. - 
Debt lies againſt the ſheriff for the re- 
tion of coiners C57 -.- 3. Oy 


prehending felons, does not incapa- 
citate the perſon entitled from being 
a Witness | 


Riens en Arriere 


8 
_ Sailors. 


wages, and when recover them 
dame caſe of privateers _ #6, 


Vid. Ship. 
Sales, Vid. Auction. 


ſuit of the vendor or vendee 
Money paid on a ſale is recoverable 


of the thing is defective ib. 


of ſeveral lots, the vendor muſt make 


wy a complete title to the ale of it, 
61 it from the nature of the contract it 
Caſe is entire, for making a good title io 


part is not ſufficient. 
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a return of a writ, after being fix 
3 617 | 


The contract of ſale mult be at an eod 


liff is an inadmiſſible wicnels 659 
| | recover damages for the breach of it 


ward given by ſtatute for the convic- _ 


The reward given by ſtatute for ap- 
Is a good plea to debt for rent 235 


If goods are loſt before delivery, who 


la what caſes they ſhalt loſe their 
Et 


And though the thing ſold may conſiſt 


10. 


857 


But the depoſit only is recoverable with 

Intereſt, not damages for the loſs of 
_ the bargain page 11 
But the vendee ſhall recover all ex- 


pences incurred in conſequence of 


the vendor's miſrepreſentation as 
for conveyances, &c. ib. 
But the goods ſold muſt be returned 

before the action will lie 12 


| EE 10. 

And it muſt be reſcinded by the pariy 
that means to ſue for the money paid 
in a reaſonable time, as otherwiſe he 
muſt ſue on the ſpecial contract and 


ib, 


If the contract is not at an end the plain- 


tiff ſhould declare on the warranty 
or ſpecial agreement, as aſſumpſit 
for money had and received will not 
lie 13 


In declaring on the warranty, the thiog 


need not be returned, nor notice 
given to the ſeller of the defect 16. 
When a purchaſe is made, if the money 
is paid and the thing contracted for is 
not delivered, aſſumpſit lies to re- 
recover back the purchaſe money 

| WT” | 19. 
When the bargai is made, as the 
property of the goods is transferred 
to the vendee, and that of the price 
to the vendor, the vendor may main- 
tain aſſumpſit for the price even be- 
fore delivery of the goods, it the ſale 
has been a. good one 14 
ibs 


_ ſhall bear the loſs 


What contracts are good under the ſta- 


tute of frauds i 
No parol agreement for the ſale of 
goods above the value of 1o/. is 
good or binding on the parties un- 
lefs there is earnelt or delivery given 


ib, 


| Do Things which are beſpoke and to be 
Aſlumpſit on ſales may be either at the 
r 


delivered after, require no earneſt or 
note in writing ib, 


2 O00. a The doctrine that the ſtatute of frauds 
back again in aſſumpſit, if the title 


does not extend to contracts execu- 
tory has been held to be confined to 
caſes where ſome work was to be 
done to the thing fold | 15 


And that where the thing ſold is capa- | 


ble of immediate delivery and is not 
delivered, it is within the ſtatute 


1 ib. 
Ff Gouds 
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Goods ſold at auctions are not within 
the ſtatute of frauds page 14 


Goods fold by a broker are not within 
the ſtatute, as he is to be conſidered 


as the agent for both buyer and 
ſeller, and the ſale-note, a note in 


writing within the ſtatute 16. 
How far earneſt binds the bargain 15 
Depoſit when forfeited 16 


In a writ of inquiry on the ſale of 
goods, fraud in the ſale is not ad- 
miſſible evidence | 170 

If the ſeller of goods takes notes with- 
out agreeing to run the riſk of them, 
and they turn out to be bad, he may 
avoid the ſale 538 
Where the ſale is bona fide, though 
poſſeſſion is not given, vendee may 
maintain trover NG ib. 
If a factor is im powered to ſel), but 
the goods are not delivered, the 
owner may ſell them ib. 
What ſhall amount to a reſcinding of 
the contract on the part of the — 
ib. 


If a ſheriff takes goods in execution, he 


may fell them without a venditioni 
exponas after he goes out of office 


ing evidence againſt the felon #6. 
After conviQtion the owner may have 
trover for them | 340 
But trover will not lie againſt the per- 
ſon who bopght the ſtolen goods bur 


ſold to them to another before con- 
viction ib. 


The owner is only entitled to have his 
goods where the proſecution has been 


for felony, not for fraud, &. 540 
Fraudulent and pretended ſale to de- 
fraud creditors, are void under ſtat. 


13 Elix. c. 5. 


| 540 | 
nad | e ſſi 5 | | 
All ſuch are void, unleſs poſſe ſſion — Services and Suits, Vid. Herict fa” 


lows the deed | . 
And even then if only a colourable 
poſſeſſion, or if there is no conſider- 
ation Th 6. 
Except where the deed of ſale is only 
conditional, or the want of imme- 
diate poſſeſſion is conſiſtent with the 
deed 541 
Does not extend to hora fide creditors ib. 
Afignment of all a man's effects only 
void in the caſe of bankrupts 540 


Sales or aſſignments of ſhips at ſea are 
good without poſſeſſion delivered 542 


Caſe will lie for ſelling a ching not ide 


May commit on ſuſpicion, in _ 


Pretended ſale of part of the bankrupt, 


eſtates, an act of bankruptcy p. 560 
What ſhall be a good ſale in * 
overt | | 579 
For what deceit in ſales of things of 


certain value caſe will lie 620 


Lies og a warranty of the value or 
_ quality of the things fold zz. 
The maſter is liable on the warranty of 
his ſervant | 63 


How a warranty muſt be made by N 


In what caſe an action will lie on a 
warraniy without a return or notice 
| | 631 


ſeller*s own | ny 
If the ſeller is out of poſſeſſion, the ac. 

tion will not he 632 
od Salvage. . 


The perſon ſaving goods has a lien on 


them ſor ſalvage 583 


| Scare Factas. 


There muſt be 15 days between the 


teſte and return of the /i. fa. 194 


Cannot iſſue againſt the bail till 20 f 


| | . 5. -* 
If ſtolen goods are ſold, they ſhall be 
reſtored to the owner on his procur- 


inventus returned to the ca. /a. 
gagainſt the principal 150 
Notice required in executing a cir: 
eri writ of inquiry ib. 
A ſcire facias will lie againſt a ſheriff 
where he has levied at the ſuit of the 
plaintiff in the action 203 


Sea. 


Perſons beyond ſea, how far barred by 


the ſtatute of limitations 149 


To whom that clauſe of the ſtatute ex- 


tends + | ib, 
Goods taken beyond ſea cannot be re- 
plevied _ 3 372 


Cuſtam. 


Secretary of State 


| Cannot iſſue general warrants to ſeize 


419 
caſes I”: 
= Sentence 18 
Of the court of admiralty is good er- 
dence on a trial at la- 165 


Servant! 


Moſt be due in the ſame right ib. 


Servants. © 


| For non-payment of a ſervant? 8 wages, 


2 party. cannot be arreſted by a 
jultice's warrant page 334 


Vid. Maſter. 
Ser-. . 


If a perſon who is entitled to retain | 


money by way of ſet-off, pay it by 
miſtake, he can recover it back 


on aſſumplit _ 2 


In aſſumpſit againſt aſſignees on an or- 


der for a dividend, they cannot 


it is to be pleaded 5 238 


What debt only can be ſet- off 16. 


Muſt be certain and liquidated 16. 
Mutt be good and ſubſiſting when the 


action is brought 239 


Money recovered by judgment may be 
ſet- off 240 


But not to the ſull N till the at- 
torney is paid | 241 
Set-off may be pleaded to an action 


on an annuity-bond os 


Bail-bonds cannot, unleſs they have 


been aſſigned 239 
How notice of a ſet-off ſnould be given 
241 


"How far a ſet-off is allowed in caſes of 


bankrupts „5 


What debts may be ſet off in the caſe 
of bankrupts _ 
In what caſes only a ſet-off i is plead- 


able | 243 
How i it is to be pleaded 5 10. 


Sheriff. 


Money levied by the ſheriff on 5 fa. 


and not paid over to plaintiff, is re- 
coverable in aſſumplit _ 86 


Bonds limiting the extent of the un- 
493; 
The lheriff may joſtify in treſpaſs by 


der-ſheriff*s office are void 184 


- Bonds to the ſheriff for fees are void 


191 inga judgment 411 

Debe lies to recover Raney which he Sheriff may ſell goods ſeized without a 
49 Evie dat not pare over 4203 wenditioni exponas after he goes out 
Or when he has returned that he has of office 288 


ſeized goods which were reſcued 16. 


So it lies againſt the executor of the 


ſheriff ib. 


Debt lies againſt a ſheriff for the re- 


ward given by ſtat. 6 & 7 W. & 
M. on the conviction of coiners 203 
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page 203 


Debt lies for his fees 204 
Sheriff's fees how to be levied, and on 


what execution 16. 


What the ſheriff may plead to actions 


againſt him 237 
Falſe impriſonment lies againſt a ſheriff 
for notdiſcharging a defendant whom 
| n had ordered to be e 


859 
| Debtlies againſt the ſheriff for an eſcape 


How he is to proceed i in replevin un- 


der the ſtat. of Marlbridge 346 


plevin 348 
Treſpaſs lies againſt a ſheriff for bis 


| Gfficers taking the goods of a ſtranger _ 


in executing a fi. fa. 392 
Under the ſtatute of frauds goods are 


bound from the delivery of the writ. 


| plead a ſet- off 7 Is liable for inſufficient pledges in re- 
| When a ſet-off was firfl given, and how 


to the ſheriff N ib. 


Statute only relates to goods in the 
hands of purchaſers, not of executors 


ib. 


Goods are not bound i in the caſe of a 
baykruotcy ; 

The ſheriff ſhall not be made a treſ- 
paſſer by relation 


393 
The ſtatute does not extend to the —_ 


\ 7 


But until the execution executed, the 


owner may diſpoſe of his goods in 
market overs _ ib. 


The ſheriff cannot break doors to exe- 
cute 2 writ ib. 
In an action againſt a ſheriff or his offi- 


cers for taking goods of a ſtranger, 
the copy of the judgment muſt be 
given in evidence ib, 
Aliter where the action is by the de- 
fendant in the original action 16. 


The ſheriff may have treſpaſs ſor goods 
Which he had ſeized under a f. fa. 


and which has been taken away 


_ only ſhewing his writ without ſhew- 


The ſheriff may maintain trover for 


goods ſeized by him under a fi. fa. 


| 7 
The ſheriff under an execution . 


deliver the ſpecific goods to the 


Pw but muſt ſell chem 594 
FF 4: Where 


392 
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Where the ſherif is acting in his judi- 
him | age 
Where an action is 3 Sad 

both ſheriffs and one dies, the action 
_ ſurvives againit the other 603 
Actions for torts may be brought either 
againft the ſheriff or his officers, but 
for neglect of duty againſt the ſheriff 
only 395 
Vid. E/cape, Return, Execution. 
How far ſheriffs are liable in caſe of 
eſcapes | 606 
For an eſcape out of either of the 
counters, the action ſhall be brought 
againſt both the ſheriffs 610 
The ſheriff may have an action againſt 
zhe per ſon eſcaping, though he him- 


ſelf has not been ſued | 612 © 


Is liable to an action on the caſe for 
removing goods under an execution 
without paying the landlord a year's 
rent 01 

So he is in like manner liable for exe- 


cuting the writ firſt which has been 


laſt delivered to him | 614 
Sheriff is liable to an action in the caſe 
of a falſe return 7 oe 
Vid. Return, 
Ship. 


If a ſhip has been repaired, but is burnt 
in dock, aſſumpſit lies for the re- 
Pairs | . 806 

In what extent the maſter of a ſhip 


may bind his owners 110 


How far the owners are liable under 
ſtat. 7. G. 2. | ib. 
There is no lien againſt the body of a 
ſhip for repairs done in England 111 


A perſon who repairs a ſhip may ſue 


either maſter or owners 26. 
In what caſe the maſter ſnall not be li- 
able | 112 
What ownerſhip ſhall ſubject the party 

| | 298. 
How far a mortgagee is conſidered as 
owner . . 
How far ſailors are entitled to wages 

when abſent from the ſhip, or diſ- 

abled 5 113 
How ſailors wages are to be regulated 

by the ſhip's earnings 16. 
Sales or aſſigameuts of ſhips at ſea are 
good with out poſſeſſion delivered 

Eq | „ WT 542 


. 


* 


cial capacity, no action lies againſt 


The aſſignment of ſhips at ſea is good 


within the ſtat. 21 Fac. 1. in the caſe 
of bankruptcy is not void, as againſt 
creditors | page 56; 


There is no lien againſt a ſhip for re- 


pairs done to her in England 583 


Neither has the maſter any lien on her 


for money expended, or for wages 


3 
If one of the owners of a ſhip ſends her 


on ber voyage without conſent of 
the others, he is liable if ſhe is Joſt 


3 „„ 10 
Ship owners are only liable for the 
loſs of gold, diamonds, &c. to the 


value of the ſhip and cargo, flat. 


7 Ges, 2. c. 15. 624 
Though a ſhip is hired out, the owner 


| Simony. 2 
Bonds given on a ſimoniacal agree. 


ment are void 180 


What is ſimony, and what not #6. 
What bonds are not ſimoniacal is. 


Slander. 


Different kinds of ſlander 4906 


What words are of themſelves aQion- 

able 185 ib. 
The words muſt charge ſome fact com- 
mitted ib, 


Ho far adjective words are actionable 


477 


- Words charging a man with any thing 
that may ſubject him to proſecution, 


are actionable th, 
Words muſt be taken with reference to 
the ſubje& matter in alluſion to 
which they are ſpoken 493 
Words charging a fact which could 
not happen, are not actionable 10. 


What words operating to excluce a 


man from ſociety are actionable 1. 
Words injurious and applicable to a 
man in his trade or profeſſion, are 
actionable | | ib. 
What words ſpoken in derogation of a 
man in office are actionable 499 
Words are actionable when ſo applied 
which would not be ſo in the calc of 


a common perſon | a ib. 
But words of opinion are not aCtionable 


Difference where words are applied 1o 
a a perſon in an office of profit or of 
credit only | | ib, 
| en How 


is ſtill liable „ 


Y 


AN INDEX or THE PRINCIPAL MATTERS. 4 


How Jeandalum magnatum 1s puniſhable | 
page 500 


What words i injuring a man In his pre- 
ferment or: inheritance are actionable 
01 


What n inducing loſs of trade or 


buſineſs are actionable ib. 
How far a collaguium mult appear 50² 
How words cauſing a loſs of marriage 

are actionable ib, 
How words cauſing a loſs of ſervice 76, 
Words actionable may not be ſo, if 


_ ſpoken in friendſhip 503 


Pr if ſpoken in confidence 26. 


For words uſed in the courſe of legal 


proceedings, no action will lie 76. 


Aliter if crimes are charged not cog- 
nizable in the court applied 26. 
A joint action for words will not lie 256. 


| Rules adopted by the courts in their 
conſtruction of ſcandalous words 51 1 


Vid. Libel, 


All the words of a ſentence muſt be 


taken together 


511 
The meaning is not liable to be ſtrained 
Each inſtroment given in evidence muſt 
be ſtamped J 776 


7b, 
The words muſt be a a chargs of ſlan- 
derous nature . 3512 


The perſon ſlandered muſt be certain 


16. 


Vid. Binn Plea, Verdia, 0 %, g 


and E vidence. 


8 muggling.. 


Ia what caſes contracts ariſing from 
imuggling can be ſupported 91 


Vid. Exciſe. 
A perſon who dealt only in ſnogeted 


1555 may be a ——— 5 547 


Sele . 
Trover will not lie againſt one 8 


of an amicable ſociety by another for 


taking the box containing the ſub- 


| PROS. | — 
| Sale, 5 

Examination of a ſoldier as to bis ſees 

tlement, evidence 1 783 

Solvit ad Diem. ES 

How to be pleaded _ ED 225 


There no intereſt has been paid on a 


bond for twenty years, under e 


plea, it ſhall be left to the jury to 
preſume the bond ſatisfied page 226 
What ſhall ve deemed payment under 


this plea 5 227 


Specialty. 


Aſſumpſit will not lie when the debt ie 


due by ſpecialty 


But it may on a promiſe to pay the con- 


_ tents of a bond to an aſſignee ib. 
In the declaration in aſſumpſit, it ſhould 
appear that the debt was not due by 


ſpecialty = Ds 134 
Stable- Keeper. 


Livery ſtable-keepers cannot detain a 
| horſe for his keep as innkeepers 584 


- tage. .C oach, 


N The owner not a carrier within the 


cuſtom 622 
Not anſwerable for things above 57. 
value, when „„ gl 
Stamps. 


If the amount of the aueh! is paid, it is 
ſufficient | 777 


Every inſtrument muſt now have the 


appropriate ſtamp ib. 


Any alteration in an inſtrument re- 
quiring a ſtamp makes a new ſtamp 
neceſſary 778 


Vid. Agreements. 


Though parol evidence be ſufficient, 

yer if the ſame evidence is offered in 
writing, it muſt be ſtamped 777 
Stampt papers cannot be uſed again 16. 


| How far copies of legal proceedings 
ſhould be 8 1 778 


| Statutes, _ 
What ſtatutes are public and what pri- 


vate 732 
How liferently taken notice of by the 


court 733 


How far a proviſo 1 in a ſtatute is to be 


taken notice of 4 


Title of a ſtatute no part of the law 735 
General acts of parliament how given 
"ms evidence Bs | 749 

How private acts N 


Statutes quoted. | 


Stat. of Wiſh. . , . 347 


. 8 N . Stats, 


822 
Star. of ni. 2. c. 2. 


Statute of Marlbridge 
2 Rich. 2. 

4 Edd. 4. c. 6. 
17 Edau. 2. c. g. 
25 Edw. 3. c. 2. 
5 Hen. 4. e. 20. 
23 Hen. 6. c. 10. 
4 Hen. 7. c. 21. 
11 Hen. 7. c. 20. 
14 Hen. 8 

21 Hen. 8. c. 11. 
23 Hen. 8. c. 6. 
27 Hex. 8. c. 10. 
32 Hen. 8. c. 28. 


5 4 6 Edww, 6. c. 46, 
13 Eliz. c. 5. 

c. 7. 
„. 11. 

43 Elix. c. 4. 


ES. 


31 Kl. c 


. 6. 
6. 

LF. Co: 35> 
c. 15, 
c 
Cc 
c 


13 & 14 Car. 2. c. 11. 
16 & 17 Car. 2. c. 8. 
17 Car. 2. c. 9. 
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page £4 


555 
234 
144 
196 


439 — 


IIS 
190 
486 
431 
331 
439 
190 
431 
296 
293 

| 187 
85, 299 
"WES 
195 
428 
431 
486 
358 
393 
552 
400 
179 


541 


431, 545 

306, 307, 309 
198 

421 

204 

180 


171 


552 55% 
331 & oy 


416, 512, 955 


231, 546, 507 
55 
325 

338 

401 

236 

338 

423 

395 

491 


377 


7 


22 & 23 C, „ fs © page 421 
* 390 
N 324 
— e 11. 10 
29 Car. 2. c. 5. 14 
52 5 99 
— T4 te 567 K 47 
8225 c. 17. 5 375 
3 & 4 W. & M. c. 14. 247 
| — C. 11. 712 
4 5 M. & M. c. 23. 425 
7&8 Wm. 3. 7. 439 
ee 11. 425, 378,597, 493 
219, 30 
—— c. 27. 608, 612, 654 
8&gW.&M. c. io. We 
9 & 10 VW. & M. c. 3 41 
. 17. 8 , 50 
3 & 4 Ana c. 9. | 3 
4 K 5 Ann. c. 16. 150, 191, 225, 264 
4 Ann. c. 16. | 467 
5 Ann. c. 9. 374 
7 A. . 12. 560 
"05 
8 Ann. c. 55 7 = 
| c. 17. 613, 564 
e. 14. 00 
9 3 c. 14. 19, 90, 179 
c. 20. +: -: 86 
— C. 25. | 399 
10 Ann, c. 19. 79 
12 Ann. c. 16. 177 
3 Geo. 1. c. 15. 378 
6 Geo. I. c. 21. 397 
10 Geo. 1. c. 10. 1 
11 Geo. 1. c. 4. 663 
12 Geo. I. c. 28. | vl 
— c. 29. 189 
2 Ges. 2, f. 22, 236 
— — . 23. | 8 
4 Geo. 2. c. 2. 429 
c. 28. 188 
é - — 17, 147 
— — — wc, 4. 439 
5 Geo. 2. c. 30. $91. 501 
1 | 153 
| 241 
7 Geo. 2. c. 15. 110 
8 Geo. 2. c. 4. 239 


c. 16. 712 
9 Geo. 2. . 36. 7 ; 477 
11 Geo. 2. c. 19. 340 350, 381, 443 
11 Ceo. 2. c. 19. 20 


Ce » 188 
14 Geo. 2. c. 26 487 
17 Geo. 2. c. 38. 382, 397 
19 Geo. 2. c. 2. 65, 120 
19 Geor 2. c. 37. 62,65 


19 Cn. 
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ig Gee. 2: 6. 37+ | page 63 
ö 19 Geo. 2. c. 34. . _ 
21 Geo. 2. c. 37» 12 
) 22 Geo, 2. c. 40. | 10 
ö 24 Geo. 2. c. 40. 4» 333 
—— . 44. 5 416 c 
ö — 3 
7 25 Geo. 2. c. 6. 473 
a 20 Geo. 2. c. 3. 341 
; — 33 481 
27 Geo. 2. c. 20. 394 
3 | 4 Geo. 3. c. 33+ 1 501 
5 12 Geo. 3. . 5 | „ 6 | 
4 14 Geo. 3. c. 48. _ 64 
4 15 Geo. 3. c. 51. | 28 
l 17 Geo. 3. 6. 25. N 
0 i - ag " 

17 Geo. 3. c. 30. = 28, 33 
f : : c. 46. 139 
7 19 Geo. 3. c. 44+ 398 
5 25 Geo. 3. c. 44+ 66 
0 27 Geo. 3. c. 29- 712 
9 32 Geo. 3. c. 58. 700 
5 If a ſtatute is the ground of an action, 
4 and is miſrecited, it is fatal 134 
8 | 
9 Statute Merchant , or Staple. 
6 Debt lies on a ſtatute merchant or 
8 ſtaple | 198 
9 Sheriff's fees are not due on executing 
5 a ſtatute merchant or ſtaple 205 
8 Tenant by ſtatute merchant or flaple, 
/ may maintain covenant hs 
3 Se, 
5 Stock jobbing tranſactions, in what 
9 ble 6 
8 caſes money recovera 


, recoverable in an action for money 
29 3 

58 had and receive 

17 Bonds given for differences of ſtock, in 


what caſes good | 188 


Stolen God. 
Vid. Sales. 


Surety. 


Debt lies againſt a 3 ia a bail- 
bond at the ſuit of the ſheriff 


| Surgeon. 
If a ſurgeon or apotheca 7 undertakes 
u 


a cure, and the party ſuffers in his 
| health by his NT caſe will lie 


When it — be 2 


What notice is good - 


Stock in any of the public funds is not 


205 


fork = _ 60 


What ſhall be deemed to be neglect 
| page 601 
Surrender. 


How'i it ſhall diſcharge the bail | 194 
'- $06 


Survey. 


| Survey of the king's Ports is good . 5 


dence 
Survey from the firſt fruits office * 
evidence : -766 
| Survivor. 


Vid. Parner. 
T 


Tar., 


Covenant to pay taxes, how far the 


land-tax is within it 278 


A wager on the amount of the taxes 


not recoverable 18 


An impriſonment cannot be juſtified 


under the general printed warrant 


334 


3 


Tenants bolding over after notice to 


quit forfeit double rent 203 
One tenant in common may | ſue for his 
ſhare of the whole rent 117 


One tenant in common may have an 


action for double rent or value for 
his moiety 189 
An action will lie againſt a tenant for 
not uſing the Jand in a huſbandlike 
manner, though there is no covenant 
to that effect 


2 
| Tenants i in common ſhould join in an 


action for a nuiſance . 639 
Tenant in common ſhould join in 
covenant | 297 
How tenants in common ſhould avow w 


Vid. Rent. owe 


' Tenants pur auter vie and for life, may 


diſtrain under ſtat. 32 H. 8. c. 37. 


Tenants in common ſhould not join in 
an avowry 8 
Tenants a 
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Tenants by. cuſtom may have their 
way- going crops, and leave them on 


the premiſes page 386 
Tenants pur auter vie holding over 
after ihe determination of their 


eſtates, are treſpaſſers 399 


Tenants in common ſhould join in ac- 
tion of treſpaſs for injuries which 
concern their lands held in common 

| | 404 

The poſſeſſion of one joint-tenant ſhall 
prevent the ftatute from running to 
bar the reſt 434 

One tenant in common muſt make an 


actual ouſter, or he cannot have 


ejectment againſt the other ib, 
What ſhall be deemed an actual ouſter 
| ib, 


In ejectments by tenants in common, 
an entry by one is good for all 16. 
'Tenants in common cannot join in a 
leaſe to bring ejectment 448 
There muſt be a diſtinct count on the 
demiſe of each | 449 
But joint-tenants may join . 
In ejectment by one tenant in common 
againſt another, confeſſion of leaſe, 
entry, and ouſter is ſufficient 451 


Vid. Lease. 
One tenant in common may have treſ- 
paſs againſt the other for the meſne 


profits 495 
One tenant in common, joint-tenant, 


or parcener, cannot have trover 


againſt his companion 586 
Except one deſtroys the things held in 
common 16. 


Tenant may at the expiration of his 


leaſe carry away things fixed there 
for the benefit of his . trade, as 


blocks, vats, &c. ſo marble chim- 
ney · pieces. &c. 


A 3984 
An action for not repairing fences mult 


be brought ay the tenant in 


pofſeflion, un 


bound to repair 1. 


Tender. 


Pleading a tender to an action brought 
for goods delivered to a third per- 
ſon, will take the caſe out of the ſtat. 
of frauds | 102 
Muſt always be ſo pleaded in aſſump- 
fit, where the party admits the mo- 
ney to be due 159 


eſs the landlord is 


Defendant cannot plead non afurnplic 


io the whole, and a tender as to part 
FO 9 
Where it can be pleaded after an im. 
parlance, and where not ib, 
When tout temps priſt is neceſſary to be 


pleaded 160 


Tender is pleadable to a guantum me. 
ruit ib. 
How plaintiff ſhould reply to a plea of 
tender & /emper paratus where there 
is no certain time in the promiſe for 
payment = ib, 
In what manner a tender is co be plead- 
ed where the parties meet, and where 


At what time of the day a tender ſhould 
be made ib, 
How an adminiſtrator ſhould plead a 


4 


tender | £7 
Of paying money into court is. 
What is a good tender 16 


Tender and refuſal at a ſubſequent day 
cannot be pleaded to a bond under 
ſtat. 4 & 5 Ann. 585 225 

Tender and refuſal, how to be pleaded 

in covenant 318 

Vid. Money. | 


_ How far pleadable in replevin 373 


Terrier. 


An old terrier is good evidence of a 


boundary in ejectment 488 
A terrier of glebe is only good evi- 
dence when ſigned by the parſon 
and churchwardens ib. 
In what caſe it is not good evidence 766 


Ticket. 


The value of a maſquerade or other 


ticket recoverable in aſſumpſit 86 


| Titbes. 
Covenant on a leaſe of tithes extends 
to aſſignees 5 293 
Eject ment lies for tithe 428 


In ejectment for them the declaration 


ſhould ſtate the nature of them, 


as hay, &c, 448 
So it ſhould ſtate the demiſe to have 
been by deed. | ib, 


Cale lies againſt a parſon or impropri- 
ator for not taking away his _ 
EEE 3 

Bat the tithes muſt be ſet out 639 
N Notice 


WD) Paw Ws Fg : S... rd 


Notice of the ſetting out of the tithes, 


| Toll. 
How toll-thorough and toll-traverſe 
differ 3 
Toll-thorough muſt be claimed under 
| a good conſideration ib. 
And all matters muſt be ſnewn #6. 
Tolls in fairs and markets, how granted 


36 
Mb. 


May be claimed by preſcription 1 
ſhall give the right of toll ib, 
The claim is to be taken ſtrifaly 


are excuſed 368 
How tolls for landing at ports or quays 
are to be claimed ib. 
Such toll may be claimed by proferip- 

tion | 
Uſer of the port 1s neceſſary 
The toll claimed muſt be a ſum certain 


N 
In a juſtification of a ſeizing for toll, 
what the party ſhould ſhew #6, 
Trade, HEE 


Contracts by an infant for goods to 
| carry on trade are void 162 
Bonds in reſtraint of trade generally 
are void : 
What bonds may be good tb, 
Liens upon goods is confined to caſes 


for the benefit of trade = 
Vid. — and Servant. 
Trifpaſe.. | 
Every entry on the land of another is 
a treſpaſs 30 
In what caſes it 1s excuſable ib, 


Where the entry is lawful, a ſubſe- 


paſſer ab initio 
| Vid. Difreſs. 


Treſpaſs muſt be voluntary, and with 
ſome degree of fault 383 
Miſtake ſhall not excuſe a treſpaſs 7 

both property and poſſeſſion are neceſ- 

fary i in order to maintain this _ 

16. 

Leſſee for life or years may have treſ- 


381 
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in bong caſes 1 it is * page 639 
tled to them 


Treſpaſs lies for fiſhing in the fiſhery 


How far a grant of a fair or market 


ib. 
How far tenants in ancient demeſne 


6 | 
1 


a . | 9 


quent abuſe ſhall make a man treſ- 


Before entry and poſſeſſion, treſpaſs 


paſs for cutting | trees on the land 


$55 | 


Treſpaſs will lie for taking the emble- 
ments where the party is not enti- 
page 386 
| Vid. Leaſe and Emblements. © 2 
Treſpaſs lies for things damage _— 5 
x89. 


How far taking the things damage 
feaſant ſhall diſcharge the action 387 


of another ib. 
Vid. Fiſbery. . 

Treſpaſs lies for toll 3389 
Vid. Toll. =: 


Treſpaſs lies for raiſing ande f in fairs 
or markets ib. 


Vid. Fairs and Markers, 


How far treſpaſs lies for hunting and 


purſuing game 


1 
Vid. Game. ; d 


Treſpaſs will not lie againſt a mere 


miniſterial officer for what is done in 
purſuance of his duty 399 
Treſpaſs will not lie for taking an ex- 
ceſſive diſtreſs 400. 
Treſpaſs will not lie for driving a diſ- 
treſs out of the county, or ee”) 
ing it in different places 
In what caſe treſpaſs lies againſt leſſec 
for cutting trees ib. 
Treſpaſs will not lie for going on the 
lands adjoining to * if they 
are impaſſable 401 
Aliter of a private way 1b. 
Treſpaſs will not lie for taking * 
eſtray | 


Nor for taking a ſhip and goodd! as 


prize ib. 
Treſpaſs is a local action, and cannot 

be maintained for breaking and en- 

tering an houſe in a foreign country 


402. 


An 2nterelt 5 in the foil f is not neceſſar 


to maintain treſpaſss ws IH 
Poſſeſſion is ſufficient 


A ſpecial property is alſo ſufficient 55. 
Churchwardens may have treſpaſs for 


taking the goods of the church 16. 

In what caſes of treſpaſs baron and 

feme ſhould join 404 

Tenants in common ſhould j join ib. 
cannot be maintained ib, 

Vid. Declaration; and for treſpaſs on 
the caſe, vide Cat. 4 

In 
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rofits in 


In treſpaſs for the meſne 
ejectment, how much plaintiff may 
recover age 

Either the nominal plaintiff 2 — 

leſſee in ejectment may have treſpaſs 
for the meſne profits 495 
When the aQion is brought againſt the 
' tenant in poſſeſſion, what muſt be 
proved 16. 


Money in ſuch caſe cannot be paid 


into court 496 


15 Trover. 125 | 
Trover will not lie for an irregular 
diſtreſs | 381 


Trover lies to try the validity of ſales 


: 538 
Vid, Salut. 85 


Trover lies to recover inſtruments con- 


veying a choſe in action 542 


Will not lie for goods condemned by 


a court of competent juriſdiction 


F 4 
Unleſs the juriſdiction is limited = 
Poſſeſſion alone gives a good title in 
trover 75 
But the action may be maintained 
without poſſeſſion | 76 
But if there is neither actual off: ſton 


nor right of actual poſſeſſion, trover 


will not lie # ib. 
Property in the plaintiff is indiſpen- 
ſably neceſſary ib. 


Will not lie where there has been an 


exchange and poſſeſſion 1 N 
1 0 


What will transfer the property 577 
Trover will lie on a ſpecial property 


557 
Any perſon who is in poſſeſſion of 3 


goods of another is liable to trover, 


except in caſe of a ſale in market 
overt, or other fair transfer 


79 
What ſhall be deemed ſuch fair cranſ- 


fer Y A ib. 
Where the taking has been tortious, 
it is not neceſſary to ſhew in evidence 
an actual converſion to party's own 
uſe 580 


Where the taking has not been torti- 
ous, an actual converſion muſt be 


proved 


ib. 
Where a perſon intruſted with goods 


puts them into the hands of a perſon 

contrary to the directions of the 

owner, it is a converſion 581 
a1 


Trover lies for the partial uſer or Gu | 


verſion of another's goods Page 581 


Where the law gives a lien, trover will 


not lie 
Vid. Executor and Adminiſtrator, Lien, 


Trover will lie for goods delivered to a 


ſervant _ 682 


One tenant in common, Joint=tenant, 


or parcener, cannot have trover 
againſt the others 586 


Trover will not lie againſt executors. 
or adminiſtrators for a converſion in 


teſtator's lifetime 587 
Will lie againſt baron and feme 15. 
7 Vid. Declaration and Plea. 


In what caſes an actual converſion muſt. 


be proved - xa09 
In what caſes of trover things may be 
brought into court 95 
The defendant in trover may be held 
to ſpecial bail . 
The judgment in trover muſt be always 
for damages | ib, 


Vid. Evidence. 
Truſts. 


That a bond has been given in troſt 


is now pleadable to debt on a bond 
„„ | 222 
Where an injury has ariſen from a 
breach of truſt, caſe lies for it 650 


Truſtee. 


Truſtees holding over after the deter- 
mination of their intereſts, are trel- 
paſſers | 399 
In ejectment by celui que truſt, what is 
proof of poſſeſſion 3 433 


Truſtees in a marriage-ſettlement muſt 


make an entry to avoid a fine 450 
Ceflui que truſt will not be admitted 
to defend in ejeAment; aliter of a 


deviſee in truſt 453 
A. naked truſt ſhall not exclude a man 
as a witneſs 0 704 


Te and Occupation. 
Rent, how recoverable in an adion 
for uſe and occupation 20 
| Aſſumpfi 
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ofit for uſe and occupation lies 
1 the defendant holds by 
permiſſion, or demiſe of plaintiff, 
and in ſuch caſe defendant will not 
de allowed to queſtion plaintiff's 
| title | age 20 


Therefore will not lie where the poſſeſ- 


fon has been adverſe or tortious 20 
But he may give evidence to explain 
the nature of the holding 21 
Will not lie where the premiſes have 
been let for an unlawful purpoſe 21 


| The occupation muſt be ſuch as the 


arty contracted for with a view to 
its being for his benefit 16. 
A proportionable part of the rent due 


to tenant for life is recoverable 21 
so a proportionable part of rent due 


to tenant in tail may be recovered 
by his executor 22 


Tenant at will who demiſes to another, 


may have aſſumpſit for uſe and occu- 
pation | "Ss 


To an action for uſe and occupation, 
nil habuit in tenementis is a bad plea 


| 105 
Uu. 

Bill of exchange given for uſurious 
conſideration, void 27 
Bonds whoſe conſideration is uſurious 
are void 1 | T3 - 

What agreements are uſurious 176 
What are not uſurious „ 


Vid. Bond, Annuity. 
How far the borrower of money uſu- 
riouſly lent may be a witneſs 711 


Variance. 
Vid. Evidence, Record. 
Venue. 


The court will not change the venue 


in debt, except under particular cir- 
cumſtances | 


Hand 248 
Where it muſt be laid in debt for rent 
againſt leſſee | "BIB 
Where againſt the aſſignee 16. 


Where in debt for an amercement 1 15 


Where in an action againſt an executor 
or adminiſtrator | 217 


hereto lay the venue in covenant 304 


The venue in actions againſt juſtices of 


the peace, conſtables, &c, mult be 
laid in the proper county 338 


In declaring for an eſcape the venue 
may be laid where the party was ſeen 
at large | page 653 

In what caſes the court will change the 
venue in an action of ſlander 516 


| Verdict. : 
How far the verdict in aſſumpſit ſhould 
follow the iſſue 168 


Plaintiff may recover leſs than he goes 
for, but cannot recover more 169 
The jury may find leſs in damages than 
are proved „ ib. 
The verdict in debt may give damages 
beyond the penalty of the bond 262 
How the verdi& muſt be found in debt 
for a ſpecific ſum 263 
If the jury in an action againſt an 
executor find aſſets, they ſhould find 
the value | 8 ib. 
What verdict is good in covenant 310 
Verdict in aſſault may find the defend- 
ant guilty at a different day and 
place than laid by the plaintiff 321 


Plaintiff can recover damages but once 


| | 16. 
If there are many defendants, the jur 
may find ſome guilty, and others n 
_— guilty ww 322 
The verdict in an action of falſe im - 

priſonment can only give damages 
to the time of the action brought 
. 340 
Vid. Damages. EE 

In actions of treſpaſs the jury may find 
a verdict variant from the declaration 
Vid. Ceſis and Damages. I 


Verdict in ejectment ſhall be according 


to the plaintiff's title . 4 


Ihe verdict may be good . ; 


what the plaintiff went for ib, 
When lands are recovered by verdict 
in ejetment, all buildings, &c. ſhall 
be recovered 491 
In actions of ſlander, though all the 
words in one count are not action - 
able, yet if any actionable are proved, 
there ſhall be a verdict accordingly 


| | 23 
In what caſes of a general verdiQ? if 


any of the counts are for words not 
actionable, ſhall there be a venire 
Facias de novo granted ib. 
How far verdicts are evidence * 
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| 738 
A verdict is only evidence of what was 
in iſſue in the former cauſe 737 


Exception in caſe of tolls, commons, 


&c. | ib, 
Verdicts, how given in evidence 750 


Where ſome defendants ſuffer judg- 


ment by default and others plead, 
Plaintiff muſt have a verdi& againſt 
- thoſe who ſuffered judgment 168 


| Peftry. 
Cafe lies by a pariſhioner for excluding 
him from the veſtry room 650 


| Veſtura Terre. 
He who has we/tura terre may main- 


tain an action of treſpaſs 402 
V:aualler. 

Under what circumſtances of ſelling be 

may be a bankrupt 548 


' , Paid and Voidable Infiruments. 
No ſubſequent promiſe can ſet up a ſe- 


curity which was void in its crea- 


tion 5 2 $ 
Volenti non fit Injuria. 


The doctrine that wolenti non fit inju- 


ria only holds where the party has a 
freedom of exereiſing his wil! 4 


W 
Mager. 


Wagers upon indifferent matters with - 


out any intereſt in the parties, far- 
ther than the wager itſelf are reco- 
verable in aſſumpſit unleſs prohi- 
bited by particular acts of parliament 


7 
Wagers fairly won are recoverable in 


aſſum pſit ; | ib. 
The event muſt be contingent ib. 
Muſt not be founded on an immoral 
or indecent tranſaction ib. 
Nor a cover to an illegal one 18 


Nor mult it be inconſiſtent with the 
ſound policy of the ſtate to ſupport 
it 16 


What wagers are illegal > ih 
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Wagers on gaming recoverable, in 
what caſes _ page 19 
Though a wager be illegal the ſtake. 
holder cannat juſtify holding the 
money from either party on that ac. 
count ib. 
Indebitatus aſſumpfit will not lie for a 
wager, it muſt be a ſpecial aſſumpſit 


0 ib. 
Wager on the event of a cauſe does not 
Incapacitate a witneſs 704 


5 Warrants. 
If an aſſault is juſtified under a ſheriff”; 
warrant, it need not be produced 314 
So defendant ſhould ſhew the court 
trom what court the writ iſſued on 
which the warrant was founded 319 
If an arreſt be juſtified under a magi- 
ſtrate's warrant, the warrant ſhouid 
be ſhewn to be legal 334 
The general printed warrant of a tat 
coliector not ſufficient ib, 
Warrant to arreſt a perſon for non-pay- 
ment of ſervants wages is illegal 16. 
General warrants are illegal 335 
How far a conſtable ſhall juſtify under 
a a juſtice's warrant 338 
A juſtice's warrant need not be under 
ſeal h | 394 
A general warrant by a ſecretary of 
fare is void, and treſpaſs lies for en- 
tering an houſe by virtue of it, and 
ſeizing papers, &c. 398 
Search warrants, what muſt be ob- 
ferved in ſuing them out 399 
The legality of them is juſtified by the 
finding of the ſtolen goods ib, 
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Warranty. © 


Warranty on a ſale of exchange is not 


triable in an action for money had 
and received 99 
| Vid. Sales. 


Waſte. | 
Caſe lies againſt leſſee from preventing 
| him in reverſion from coming on the 
lands co ſee if waſte has been done 
| Watercour/e. : 
How an ejectment may be maintained 
for a watercourſe LD 


, If a perſon has a watercourſe: by pre- 


- quantity 62 
| But 


ſcription, he cannot increaſe the 


If 
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But he may vary the uſes of it, as 


change the nature of the mill 2. 638 


In declaring for diſturbance of a water- 
courſe, it ſhould ſtate it as an ancient 


one | — 833 


Way. 


| Caſe lies for obſtructing a private way 


By cuſtom an infant may have a power 


of deviſing page 475 
Idiots and lunatics cannot make a will 


E 1 4 
How feme coverts may deviſe 16. 


Wills obtained by fraud or circumven- 


5 ib. 


tion are void 


639 In ejectment by deviſee againſt the 


How far uſage ſhall give a right of 


way 640 


Where a way is claimed by preſcrip- 


tion, how it may be deſtroyed 16. 


. | 
How a will is to be executed under the 
ſtatute of frauds | | 
Statute only extends to caſes of eſtates 
of inheritance „„ 
Not to copyhold eſtates ib. 
Extends to powers of appointing uſes 


and truſts 468 


Will executed in a foreign country muſt 
be legally executed RY / 
The witneſſes, how they muſt ſee the 
teſtator or each other ſign the will 76, 
Need not all be preſent together when 
the will is executed | 
Where the atteſtations are at different 
times, what the teſtator muſt do 26. 
The inſtruments atteſted at different 
times muſt appear to be the ſame 7b. 
Sealing a will without ſigning, is not 
ſufficient 470 
Teſtator muſt ſee the witneſſes ſign 16. 


dubſcribing the will in the ſame room 


is not ſufficient . 
A perſon who derives a benefit under 
tze will is not a good witneſs 472 
Deviſes to ſuch perſons are void, and 

they are made good wttneſles by ſtat. 

25 Geo. 2 DE ib. 
If a will deviſes lands for payment of 
debts, creditors may be witneſſes to 

it on eo ve . 


A perſon convicted of larceny is nota : 


good witneſs within the ſtatute 473 
The execution of the will may be prov- 
ed by one witneſs „ 
If the witneſſes deny the execution of 
the will, contrary teſtimony is ad miſ- 
ibliee | 16. 
The teſtimony of a witneſs ſhould not 
be admitted againſt his own ſigning 
The will of an infant is void, but = 
be good if publiſhed after his full 
ape : ooo 47 
The day of the birth is excluſive _ is 
rn | NE 


heir at law, he is not bound to call 
all the ſubſcribing witneſſes ibs 
Joint-tenants cannot make a will 477 


 Deviles in mortmain are void 16. 


Deviſes to charitable uſes, how to be 
made under ſtatute 9 Geo. 2 c. 36. ib. 
How wills can only be cancelled or re- 
voked under the ſtatute of frauds 


478 
The cancelling muſt be done animo re- 
wocandi | ib. 


A ſubſequent will not duly executed, 
cannot cancel a former valid one 168. 


.If the revoking will is itſelf afterwards 


_ cancelled, the firſt ſhall be revived 
E 5 479 
Aiter if the firſt will has been cancelled 


; | ib. 

In what caſes marriages and the birth 

of a child ſhall amount to a revoca- 
tion 480 

A deed made ſubſequent to a will of 
lands, tho' an informal one, is an im- 
plied revocation _ ib, 
Levying a fine or conveyance by deed 
of an eſtate, ſhall be deemed a revo- 

cation of a will | ib. 
Aliter it only leaſed or mortgaged #6. 


Ho far the taking of a different eſtate 


is a revocation of a will BT A 
Withermas:. 
In what caſes it ſhall iſſue, and how be 
| proceeded on * 
| Witneſs. 
Vid. Bankrupt. 


A factor may be a witneſs both for the 
buyer and ſeller - 46 
Huſband or wife not a witneſs for or 
againſt each other 143 
Exceptions to this ibs 
Captain of a ſhip an inadmiſſible wit- 
_ neſs to prove barratry, without a re- 
" Jeaſe | | 144 
Acceptor of a bill of exchange an ad- 
miſſible witneſs to prove that he had 
vo effects in his hands at the time 
the bill was drawn „ 
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A verdiC is only evidence of what was 
in iſſue in the former cauſe 737 


Exception in caſe of tolls, commons, . 
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Verdicts, how given in evidence 750 
Where ſome defendants ſuſfer judg- 

ment by default and others plead, 

laintiff muſt have a verdi& againſt 
- thoſe who ſuffered judgment 168 


Caſe lies by a pariſhioner for excluding 


him from the veſtry room 650 


Feftura Terre: | 
He who has weftura. terre may main- 


tain an action of treſpaſs 402 


Vidbhualler. | 
Under what circumſtances of ſelling he 


may be a bankrupt | 548 
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No ſubſequent promiſe can ſet up a ſe- 
curity which was void in its crea- 
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The doctrine that wolenti non fit inju- 


ria only holds where the party has a 


freedom of exereiſing his will 4 


Wager. 
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out any intereſt in the parties, far- 
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verable in aſſumpſit unleſs prohi- 


bited by particular acts of parliament 
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Wagers fairly won are recoverable in 
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The event muſt be contingent 35. 
Muſt not be founded on an immoral 
or indecent tranſaction ib. 
Nor a cover to an illegal one 18 


Nor muſt it be inconſiſtent with the 
ſound policy of the ſtate to ſupport 
it = 1. 
What wagers are illegal 5 
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Wagers on gaming recoverable, 5, 
what caſes Page 19 
Though a wager be illegal the ſtake. 
holder cannat juſtify holding the 
money from either party on that ac. 
count | 
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Indebitatus afſump/it will not lie for a. 


Wager, it mult be a ſpecial aſſump 
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Wager on the event of a cauſe does not 

Incapacitate a witneſs 704 
Warrants. 


If an aſſault is juſtified under a ſheriff's 


warrant, it need not be produced 314 


So defendant ſhould ſhew the coun 


from what court the writ iſſued on 
which the warrant was founded 319 
If an arreſt be juſtified under a magi- 
ſtrate's warrant, the warrant ſhould 
be ſhewn to be legal = 260 
The general printed warrant of a tat 
coliector not ſufficient - "4 of 


Warrant to arreſt a perſon for non-pay- 
ment of ſervants wages is illegal 16, 


General warrants are illegal 335 
How far a conſtable ſhall juſtify under 
- a juſtice's warrant "© 
A juſtice's warrant need not be under 
Teal 5 
A general warrant by a ſecretary of 
ate 1s, void, and treſpaſs lies for en- 
tering an 22 virtue of it, and 
ſeizing papers, c. | 398 
Search warrants, what muſt be ob- 
ferved in ſuing them out 


I 309 
The legality of them is juſtified by the 


finding of the ſtolen goods ib, 


8 Marranty. Fei 
Warranty on a ſale of exchange is not 


triable in an action for money had 


and received 5 | 99 
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Caſe lies againſt leſſee ſrom preventing 


him in reverſion from coming on the 
lands to ſee if waſte has been 2 


. Watercour/+. 


How an ejectment may be maintained 


for a watercourſe  42b 
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change the nature of the mill p. 638 
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The execution of the will may be prov- 
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Exceptions to this 


474 
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of deviſing page 475 
Idiots and lunatics cannot make a will 
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How feme coverts may deviſe 5. 
Wills obtained by fraud or ä 
| 10. 
In ejectment by deviſee againſt the 
heir at law, he is not bound to call 
all the ſubſcribing witneſſes ibs 
Joint-tenants cannot make a will 477 
Deviſes in mortmain are void 16. 
Deviſes to charitable uſes, how to be 
made under ſtatute 9 Geo. 2 c. 36. ib. 
How wills can only be cancelled or re- 
voked under the ſtatute of frauds 
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The cancelling muſt be done anime re- 
vVocandi 85 | 16. 
A ſubſequent will not duly executed, 

cannot cancel a former valid one 76. 
If the revoking will is itſelf afterwards 

cancelled, the firſt ſhall be revived 
479 
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Aliter if the firſt will has been cancel g 
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of a child ſhall amount to a revoca- 
tion : | : 480 
A deed made ſubſequent to a will of 
lands, tho? an informal one, is an im- 
plied revocation 1. 
Levying a fine or conveyance by deed 
of an eſtate, ſhall be deemed a revo- 
cation of a will . 
Aliter it only leaſed or mortgaged ib. 
How far the taking of a different eſtate _ 
is a revocation of a will 16. 
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In what caſes it ſhall iſſue, and how 


proceeded on 
Witneſs. 
Vid. Bankrupt. 
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A factor may be a witneſs both for the 


buyer and ſeller - 142 
Huſband or wife not a witneſs for or 
againſt each other | 143 | 
16. 
Captain of a ſhip an inadmiſſible wit- 


neſcs to prove barratry, without a re- 


leaſe 144 


Acceptor of a bill of exchange an ad- 
miſſible witneſs to prove that he had 
no effects in his hands at the time 
146 
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the bill was drawn 
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370 
In an action againſt tha. Mader of a 


promiſſory note, the indotſor is a 


d witneſs to prove it paid 2. 168 

The ſubſcribing witneſs to a bond 
muſt always be produced 257 
The obligor's confeſſion not. ſufficient 
8 

Where the ſubſcribing witneſs SS. 
bond cannot be had, collateral evi- 

_ dence is admiſſible | ib. 
Where the witneſs is infamous or dead, 
how the bond is to be proved 259 
What the witneſs muſt prove ib. 
If a witneſs denies the execution of a 
deed, how it may be proved 258 
Where an executor pleads a judgment, 
& ultra plene adminiftravit, and there 

is a replication of per fraudem, the 


arty who has obtained that judgment | | | 
Executor a good witneſs to prove the 


is inadmiſſible to prove it to have 
been for a valuable conſideration 261 
Where the queſtion is reſpecting a de- 
miſe from a particular perſon, and 
both parties admit his title, he is an 
admiſſible witneſs 309 
Falſe impriſonment will not lie for ar- 
reſting a witneſs returning from a 
trial 9 
In treſpaſs againſt many, if one has 


nothing proved againſt him, he may 


be a witneſs for the reſt 420 
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prove poſſeſſion or any thing con- 
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nected with it 488 
An executor is a competent witneſs to 
prove the teſtator's ſanity 489 


An heir apparent may be a witneſs to 
prove a title, but not him in remain- 


der VIII. 
A clerk in the poſt-office, who was 


uſed to diſcover the forgery of 


franks, a good witneſs in ejectment 
to prove a hand forged 491 
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from compariſon of hands, withc ut 


knowledge of the perſon's hand- 


writing 489 
Neither a bankrupt nor his wife can 
be witneſſes to prove an act of bank- 
ruptcy 591 
A creditor who had ſold his chance of 
recovering his debt may be a witneſs 


| ; 654 
So a cred : who releaſes to the aſ- 
fignees „ good witneſs 15. 
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A creditor is not a competent witneſs 


in actions to recover any part of the 
bankrupt's property page 592 


In what caſes the bankrupt may be a 


witneſs ib. 
In an action for a reſcue, the party 
reſcued may be a witneſs 659 
Who may be witneſſes 703 
What the ſtrict objection on the ground 
of intereſt „ 


It muſt be certain, a future and con- 
tingent intereſt not ſufficient 704 
Truſtee, how far admiſſible as a wit 


neſs | ib, 
How far the heir apparent or remain- 
der-man | ib. 


Co obligor in a bond to the ordinary, 
a good witneſs for the adminiſtrator 
ib 


teſtator's ſanity ib, 


Executor in a ſubſequent will to prove 


a forgery | 8 70; 
Policies of inſurance, how far one 
under-writer may be a witneſs for 


another | ib. 
Perſons who may ultimately be bene- 
fited, cannot be witneſſes ib, 
Commoners, how far they may be wit- 
neſſes for one another ib. 
Perſons liable to be rated to the poor, 
witneſſes on an appeal ib. 
Or in an action on a bond given by a 
collector of the pariſh rates ib. 


he is inadmiſſible 706 
What the nature of the intereſt mult be 
which will diſqualify a witneſs 76. 
No perſon who has ſigned a negotiable 
inſtrument can be a witneſs to im- 
peach ut 5 708 
But if he is at all-events liable and un- 
intereſted in the immediate queſtion, 
he may be a witneſs as between 
other parties | ib, 
A perſon in whom a perſonal truſt or 
confidence is repoled, is an inad- 
miſhble witneſs | | 709 
A perſon who claims property in the 
inſtrument ſued upon is inadmiſſible 
even with a releale 65. 
Plaintiff or defendant cannot be exa- 
mined as witneſſes for or * 


each other ib. 
In what caſes one made a defendant 


' with others may be a witneſs 71 
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In what caſes a party intereſted may 


be a witneſs. age 710 


| What perſons intereſted by 125 are 


witneſſes | 712 


| Perſons admitted as witneſſes from ne- 


5 713 
So are perſons from the uſage of trade 


: 714 


A perſon not incapacitated by his own 


at h ib, 


If the intereſt is ſmall or remote, it 
ſhall not incapacitate a witneſs 715 


Releaſe reſtores the competency of a 
witneſs | [nl 


Attorney and counſel can be witneſſes, 
in what caſes 


| 717 
This only extends to counſel and at- 


tornies in a court, not to others, 
though confidentially and profeſſion- 
718 


ally employed 3 
An attorney or counſel is not only re- 


ſtricted from giving ſuch evidence 


in an action againſt his client, but 
in all caſes whatever 719 


But an attorney or counſel may be a 


witneſs to prove a hand- writing 16. 


Huſband and wife, in what caſes they 


can be witneſſes e 
Woman living with a man as his wife, 
may be a witneſs for him 
Parents and children may be witneſſes 
for each other | = 


How far their declarations are admiſ- 
ſible to baſtardize their iſſue 723 


What crimes incapacitate a witneſs 76. 
How far a pardon ſhall reſtore a wit- 
neſs 8 gf SP 
How far a particeps criminis may be a 
witneſs 726 
How far religious tenets or principles 
incapacitate one from being a wit- 
. „ 
Infants non compos, Ic. when they can 
be witneſſes ; 727 


1 5 


722 


How given in evidence 


Witneſles o to be ſworn 


page 728 
Quakers, how far witneſſes ib. 
What queſtions may be aſked a wit- 

neſs 5 729 
How far a witneſs may uſe memo- 
_ randums 730 


Witneſs after being examined and 
croſs-examined in chief, cannot be 


objected to for incompetence 16. 


Where a witneſs is dead, falls fick, or 
cannot be found, his depoſitions are 


evidence 7 55 


How far a witneſs's character may 


impeached by general evidence 790 
Words. | 
Vid. Slander, 


Wreck, 
Lord may maintain trover before the 


year and day expired 577 
What ſhall be deemed wreck 594 
Suing out a writ ſhall prevent the ſtat. 
of limitations 128 


But the writ to prevent the ſtatute mu 


have been proceeded on 153 
A writ muſt be returnable the next 


term, or it is void — 429 
Falſe impriſonment lies where the 
arreſt is on a void writ or proceſs 


Aliter where the proceſs is irregular 


How far evidence 739 


Vid. Sheriff. 


Writ of poſſeſſion in ejectment, how it 


_ ſhall iſſue 492 
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